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Technical Annex

Special and Differential Treatments in World Trade
Rules

Ana Manero-Salvador
University Carlos 11l of Madrid, Spain and University of Geneva, Switzerland

This document is the technical annex to the full paper “Special and Differential
Treatments in World Trade Rules” which is available separately.

Legal instruments referred to in the article:
LDCs:

Article XI. 2 of the WTO Agreement: “The least-developed countries
recognized as such by the United Nations will only be required to undertake
commitments and concessions to the extent consistent with their individual
development, financial and trade needs or their administrative and institutional
capabilities.”

Decision on Measures in Favour of Least-Developed
Countries:

Ministers,

Recognizing the plight of the least-developed countries and the need to ensure
their effective participation in the world trading system, and to take further measures
to improve their trading opportunities;
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Recognizing the specific needs of the least-developed countries in the area of
market access where continued preferential access remains an essential means for

improving their trading opportunities;

Reaffirming their commitment to implement fully the provisions concerning
the least-developed countries contained in paragraphs 2(d), 6 and 8 of the Decision of
28 November 1979 on Differential and More Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries;

Having regard to the commitment of the participants as set out in Section B
(vii) of Part I of the Punta del Este Ministerial Declaration;

1. Decide that, if not already provided for in the instruments negotiated in the
course of the Uruguay Round, notwithstanding their acceptance of these instruments,
the least-developed countries, and for so long as they remain in that category, while
complying with the general rules set out in the aforesaid instruments, will only be
required to undertake commitments and concessions to the extent consistent with their
individual development, financial and trade needs, or their administrative and
institutional capabilities. The least-developed countries shall be given additional time
of one year from 15 April 1994 to submit their schedules as required in Article XI of
the Agreement Establishing the World Trade Organization.

2. Agree that:

(i) Expeditious implementation of all special and differential measures taken in
favour of least-developed countries including those taken within the context of the

Uruguay Round shall be ensured through, inter alia, regular reviews.

(i) To the extent possible, MFN concessions on tariff and non-tariff measures
agreed in the Uruguay Round on products of export interest to the least-developed
countries may be implemented autonomously, in advance and without staging.
Consideration shall be given to further improve GSP and other schemes for products

of particular export interest to least-developed countries.

(iii) The rules set out in the various agreements and instruments and the

transitional provisions in the Uruguay Round should be applied in a flexible and
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supportive manner for the least-developed countries. To this effect, sympathetic
consideration shall be given to specific and motivated concerns raised by the least-
developed countries in the appropriate Councils and Committees.

(iv) In the application of import relief measures and other measures referred to in
paragraph 3(c) of Article XXXVII of GATT 1947 and the corresponding provision of
GATT 1994, special consideration shall be given to the export interests of least-
developed countries.

(v) Least-developed countries shall be accorded substantially increased technical
assistance in the development, strengthening and diversification of their production
and export bases including those of services, as well as in trade promotion, to enable

them to maximize the benefits from liberalized access to markets.

3. Agree to keep under review the specific needs of the least-developed countries
and to continue to seek the adoption of positive measures which facilitate the

expansion of trading opportunities in favour of these countries.

Reinforcement of Special and Differential Treatment
Provisions:

Article IX.2 of the WTO Agreement: “The Ministerial Conference and the General
Council shall have the exclusive authority to adopt interpretations of this Agreement
and of the Multilateral Trade Agreements. In the case of an interpretation of a
Multilateral Trade Agreement in Annex 1, they shall exercise their authority on the
basis of a recommendation by the Council overseeing the functioning of that
Agreement. The decision to adopt an interpretation shall be taken by a three-fourths
majority of the Members. This paragraph shall not be used in a manner that would

undermine the amendment provisions in Article X.”

Article X of the WTO Agreement:

“]1. Any Member of the WTO may initiate a proposal to amend the provisions of this
Agreement or the Multilateral Trade Agreements in Annex 1 by submitting such
proposal to the Ministerial Conference. The Councils listed in paragraph 5 of
Article IV may also submit to the Ministerial Conference proposals to amend the
provisions of the corresponding Multilateral Trade Agreements in Annex 1 the

functioning of which they oversee. Unless the Ministerial Conference decides on a

Estey Centre Journal of International Law and Trade Policy - 119



A. Manero-Salvador

longer period, for a period of 90 days after the proposal has been tabled formally at
the Ministerial Conference any decision by the Ministerial Conference to submit the
proposed amendment to the Members for acceptance shall be taken by consensus.
Unless the provisions of paragraphs 2, 5 or 6 apply, that decision shall specify whether
the provisions of paragraphs 3 or 4 shall apply. If consensus is reached, the Ministerial
Conference shall forthwith submit the proposed amendment to the Members for
acceptance. If consensus is not reached at a meeting of the Ministerial Conference
within the established period, the Ministerial Conference shall decide by a two-thirds
majority of the Members whether to submit the proposed amendment to the Members
for acceptance. Except as provided in paragraphs 2, 5 and 6, the provisions of
paragraph 3 shall apply to the proposed amendment, unless the Ministerial Conference
decides by a three-fourths majority of the Members that the provisions of paragraph 4
shall apply.

2. Amendments to the provisions of this Article and to the provisions of the
following Articles shall take effect only upon acceptance by all Members:

Article IX of this Agreement;
Articles I and II of GATT 1994;
Article II:1 of GATS;

Article 4 of the Agreement on TRIPS.

3. Amendments to provisions of this Agreement, or of the Multilateral Trade
Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a
nature that would alter the rights and obligations of the Members, shall take effect for
the Members that have accepted them upon acceptance by two thirds of the Members
and thereafter for each other Member upon acceptance by it. The Ministerial
Conference may decide by a three-fourths majority of the Members that any
amendment made effective under this paragraph is of such a nature that any Member
which has not accepted it within a period specified by the Ministerial Conference in
each case shall be free to withdraw from the WTO or to remain a Member with the

consent of the Ministerial Conference.

4. Amendments to provisions of this Agreement or of the Multilateral Trade
Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a
nature that would not alter the rights and obligations of the Members, shall take effect

for all Members upon acceptance by two thirds of the Members.
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5. Except as provided in paragraph 2 above, amendments to Parts I, II and III of
GATS and the respective annexes shall take effect for the Members that have accepted
them upon acceptance by two thirds of the Members and thereafter for each Member
upon acceptance by it. The Ministerial Conference may decide by a three-fourths
majority of the Members that any amendment made effective under the preceding
provision is of such a nature that any Member which has not accepted it within a
period specified by the Ministerial Conference in each case shall be free to withdraw
from the WTO or to remain a Member with the consent of the Ministerial Conference.
Amendments to Parts IV, V and VI of GATS and the respective annexes shall take
effect for all Members upon acceptance by two thirds of the Members.

6. Notwithstanding the other provisions of this Article, amendments to the
Agreement on TRIPS meeting the requirements of paragraph 2 of Article 71 thereof
may be adopted by the Ministerial Conference without further formal acceptance

process.

7. Any Member accepting an amendment to this Agreement or to a Multilateral
Trade Agreement in Annex 1 shall deposit an instrument of acceptance with the
Director-General of the WTO within the period of acceptance specified by the
Ministerial Conference.

8. Any Member of the WTO may initiate a proposal to amend the provisions of
the Multilateral Trade Agreements in Annexes 2 and 3 by submitting such proposal to
the Ministerial Conference. The decision to approve amendments to the Multilateral
Trade Agreement in Annex 2 shall be made by consensus and these amendments shall
take effect for all Members upon approval by the Ministerial Conference. Decisions to
approve amendments to the Multilateral Trade Agreement in Annex 3 shall take effect

for all Members upon approval by the Ministerial Conference.

9. The Ministerial Conference, upon the request of the Members parties to a
trade agreement, may decide exclusively by consensus to add that agreement to Annex
4. The Ministerial Conference, upon the request of the Members parties to a

Plurilateral Trade Agreement, may decide to delete that Agreement from Annex 4.

10. Amendments to a Plurilateral Trade Agreement shall be governed by the

provisions of that Agreement.”
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Doha’s Mandate on Special and Differential Treatment:

Paragraph 44 of the Doha Ministerial Declaration: “We reaffirm that provisions for
special and differential treatment are an integral part of the WTO Agreements. We
note the concerns expressed regarding their operation in addressing specific
constraints faced by developing countries, particularly least-developed countries. In
that connection, we also note that some Members have proposed a Framework
Agreement on Special and Differential Treatment (WT/GC/W/442). We therefore
agree that all special and differential treatment provisions shall be reviewed with a
view to strengthening them and making them more precise, effective and operational.
In this connection, we endorse the work programme on special and differential

treatment set out in the Decision on Implementation-Related Issues and Concerns.”

Paragraph 12 of the Implementation-related Issues and Concerns Decision:
“12.1 The Committee on Trade and Development is instructed:

(i) to identify those special and differential treatment provisions that are already
mandatory in nature and those that are non-binding in character, to consider the legal
and practical implications for developed and developing Members of converting
special and differential treatment measures into mandatory provisions, to identify
those that Members consider should be made mandatory, and to report to the General
Council with clear recommendations for a decision by July 2002;

(i) to examine additional ways in which special and differential treatment
provisions can be made more effective, to consider ways, including improved
information flows, in which developing countries, in particular the least-developed
countries, may be assisted to make best use of special and differential treatment
provisions, and to report to the General Council with clear recommendations for a
decision by July 2002; and

(iii)to consider, in the context of the work programme adopted at the Fourth
Session of the Ministerial Conference, how special and differential treatment may be
incorporated into the architecture of WTO rules.

The work of the Committee on Trade and Development in this regard shall
take fully into consideration previous work undertaken as noted in
WT/COMTD/W/77/Rev.1. It will also be without prejudice to work in respect of
implementation of WTO Agreements in the General Council and in other Councils

and Committees.
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12.2 Reaffirms that preferences granted to developing countries pursuant
to the Decision of the Contracting Parties of 28 November 1979 (‘Enabling Clause’)

should be generalised, non-reciprocal and non-discriminatory.”

All  these documents can be found at http:/www.wto.org and
http://docsonline.wto.org/gen _home.asp?language=1& =1 .
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