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Geographical indications emerged on the international scene at the centre of three 
highly debated subjects: intellectual property, international trade and agricultural 
policy. This article discusses the use of geographical indications in the protection of 
traditional knowledge–based agricultural products in the international intellectual 
property framework, and assesses the challenges and opportunities geographical 
indications present with respect to efforts to cater to the needs of indigenous people 
and local communities. The discussion begins with a succinct overview of the 
definitional aspects of geographical indications, traditional knowledge and traditional 
knowledge–based agricultural products. In an attempt to locate the issue of 
geographical indications in the current intellectual property landscape, the article 
examines their regulation in international and national legal frameworks, and critically 
appraises the attendant controversies in international negotiations. The article then 
broaches issues to do with the link between geographical indications and traditional 
knowledge, and examines the cultural, economic and environmental issues in policy 
debates surrounding the applicability of geographical indications to traditional 
knowledge–based agricultural products.    

Keywords: agricultural products, geographical indications, traditional knowledge, 
TRIPS, WTO 

The Es tey  Cent re  Journa l  o f
International Law  

and Trade Policy  



Teshager Dagne 

Estey Centre Journal of International Law and Trade Policy                 ____________  69 
 

1. Introduction 

n the wake of its emergence on the international scene, the world’s major 
international intellectual property tool – the Agreement on Trade-Related Aspects 

of Intellectual Property Rights (TRIPS) – has evoked anger and dismay among 
indigenous people and local communities, mainly in the developing countries. Beyond 
the burden of setting up institutions that they previously did not have, the TRIPS 
expects developing countries to devote their meagre resources to the revision and 
introduction of legislation that provides for criminal sanctions against violations of 
intellectual property rights, the administration of such legislation and the enforcement 
of border measures.1 The fact that most of these countries are importers of most of the 
intellectual property–bound products in question has resulted in high outflows of 
foreign currency – adding to the pressures related to the costs of compliance and 
making it difficult for them to satisfy the health needs of their citizens, provide 
educational materials and cope with the soaring price of agricultural inputs.  

Despite the onerous requirements, the TRIPS Agreement does not address the 
concerns of the majority of the countries that are obligated to comply with it. The 
manner in which traditional knowledge (TK) is treated in the agreement demonstrates 
how the global intellectual property (IP) regime addresses the concerns of developing 
countries and the interests of their component indigenous peoples and local 
communities.2 Generally, the relationship between TK and the IP regime incorporated 
in the TRIPS remains vexed due mainly to the theoretical shortcomings of the latter to 
accommodate the epistemological underpinnings of the former. The TRIPS requires 
WTO members to protect TK to the extent that such knowledge fits within the forms 
of intellectual property protection that the agreement recognizes.3 The problem is that 
these forms of intellectual property protection tools – while they have proved 
instrumental to owners of technological and biotechnological knowledge and skill – 
do not fit well with TK and, thus, have only facilitated its misappropriation and 
abuse.4 

TK plays a pivotal role in the livelihood of a large segment of the world’s 
population in many ways.5 The lack of protection has resulted in the unprecedented 
erosion of the other most important asset in most developing countries – biodiversity. 
The 1992 Convention on Biological Diversity (CBD) as well as subsequent 
agreements have widely recognized the important role of traditional knowledge 
systems and practices in protecting the environment and conserving biodiversity. As a 
result, efforts to find modes of protecting traditional knowledge have surfaced in 
various forums of international and national law-making, as well as in the works of 
public-interest groups and academicians. These efforts stem from diverse 
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philosophical roots, and thus the approaches adopted and the methods proposed take 
varied forms. As such, the extent and mode of protection they offer as well as their 
effectiveness are varied. 

In the efforts to protect TK through the realm of intellectual property – one of the 
proposed methods to protect TK – the modes of protection under consideration in the 
various forums usually take either of the following two forms: the protection for 
exploitation of TK through the use of new-fangled or extant intellectual property 
rights, or the protection against exploitation of this knowledge by preventing its 
misappropriation through the use of a similar intellectual property regime. The former 
is referred to as positive protection, while the latter is considered defensive protection. 

The positive protection approach to TK responds to the needs of indigenous 
peoples and local communities who want to benefit from the commercialization of 
their knowledge. This system aspires to create an entitlement system through 
mechanisms such as sui generis legislation, contractual agreements and/or the use of 
existing intellectual property systems of protection that enable indigenous peoples and 
local communities to protect and promote their knowledge. 

On the other hand, the defensive protection approach to TK responds to the needs 
of indigenous people and local communities who may want the preservation of 
cultural heritage as an end in itself, the identification and protection of TK as an 
element of promoting the preservation of biodiversity and the sustainable use of 
biological resources, and its protection in a human rights context.6 These groups and 
communities may be more concerned with the cultural, social and psychological harm 
caused by the unauthorized use of their TK by outsiders than with economic 
implications.7 

However, the distinctions between defensive and positive intellectual property 
protections are not watertight. The protection of TK for the purpose of exploitation by 
its holders also entails the protection of such knowledge against misappropriation by 
“outsiders.”8 

With respect to positive protection, many developing-country producers have now 
realized that the fruits of their “inventions” may earn them a fair share of the market.9 
This realization has coincided with the increasing awareness that rendering the 
knowledge bearer attentive to the value of his/her knowledge will encourage the 
holders to appreciate TK as “continuous and additive innovation” and thus a resource 
that further develops their culture.10 Geographical indications (GIs) are touted as 
having the potential to offer advantages to developing-country agricultural producers 
along these lines. 
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GIs emerged on the international scene at the centre of three highly debated 
subjects: intellectual property, international trade and agricultural policy. This article 
examines the significance of GIs in the protection of traditional knowledge–based 
agricultural products (TKBAPs) in the international intellectual property framework, 
and assesses the challenges and opportunities they present with respect to efforts to 
cater to the needs of indigenous people and local communities.11 The following 
section provides a succinct overview of the definitional aspects of GIs, TK and 
TKBAPs. Section three examines the regulation of GIs in the various legal 
frameworks. In an attempt to locate the issue of GIs in the current intellectual property 
landscape, the article investigates their treatment in international and national legal 
frameworks, and critically appraises the attendant controversies in international 
negotiations. 

In the rest of the article, I broach the emerging issues to do with the link between 
GIs and traditional knowledge and appraise the suitability of GIs to serve as 
modalities for protecting traditional knowledge–based agricultural products. 
Examined are the cultural, economic and environmental issues in the policy debates 
surrounding the applicability of GIs to TKBAPs. Finally, I draw conclusions regarding 
the circumstances under which GIs may be employed to serve the purposes sought in 
the context of TKBAPs. 

2. Definit ion of Terms 
2.1 Tradit ional Knowledge and Tradit ional Knowledge–
Based Agricultural Products 

he term “traditional knowledge” refers to a concept difficult to define and to 
distinguish from other knowledge.12 Although the literature refers to this 

category of knowledge as “traditional knowledge,” “indigenous knowledge,” “local 
knowledge,” “folk knowledge” and “community knowledge” interchangeably, I prefer 
to use the term “traditional knowledge” in this project to avoid the technical 
ambiguities associated with the other terms.13 The conceptual bounds of “indigenous 
knowledge” appear to be less inclusive, due mainly to the narrow understanding of the 
term “indigenous people” in the current international law arena.14 

The TRIPS Agreement is the major instrument that provides IP-based protection 
of modern knowledge through patents, trademarks, copyrights, industrial designs and 
geographical indications.15 TRIPS does not protect TK, because TK does not fit the 
legal criteria for “knowledge and innovations” that form the basis for protection under 
modern intellectual property law. These criteria are based on a distinction between the 
intangible aspect of knowledge that yields “innovation” and the product to which the 
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knowledge is applied. While it is widely acknowledged that the modern economic 
system is knowledge based, indigenous people and local communities have been 
considered resource based.16 Accordingly, the extant intellectual property regimes 
aspire to protect “unique knowledge but not unique resources and raw materials.”17 

Although the above distinction occupies a highly specialized niche in the Western 
tradition, it is alien to communities outside this tradition.18 The distinction between the 
material – in most cases a biological resource – and its intangible aspect is blurred in 
the context of indigenous people and local communities and, as such, is held to be not 
only “inappropriate” but also “denaturaliz[ing of] traditional knowledge,” resulting  in 
the “loss of control by indigenous peoples over the product of their intellectual effort, 
or over the biological resources to which it is related.”19 

In this article, I prefer to use a definition of TK that provides for the indivisibility 
of traditional knowledge. The definition by the African Group in its submission to the 
World Intellectual Property Organization (WIPO) is closer to the understanding of the 
concept in this article: 

knowledge which is held by members of a distinct culture and/or 
sometimes acquired by means of inquiry peculiar to that culture, and 
concerning the culture itself or the local environment in which it exists. 
TK is thus the totality of all knowledge and practices, whether explicit or 
implicit, used in the management of socio-economic and ecological facets 
of life.20 

This definition covers the widest possible scope of traditional knowledge, above 
and beyond any of the terms used to refer to it. It accurately refers to not only 
“knowledge,” but also “practices” of people who are members of a distinct culture. By 
locating the existence of the “knowledge” and “practices” within the “socio-economic 
and ecological facets of life” of the members of the community, the definition 
encompasses a wide range of knowledge across a spectrum from agricultural 
knowledge to ecological knowledge; medicinal knowledge; knowledge relating to 
medicines and remedies; knowledge of plant genetic resources; and traditional cultural 
expressions. As such, it provides the theoretical prism through which various 
components of such knowledge may be better understood. In this scenario, the phrase 
“traditional knowledge–based agricultural products” (TKBAPs) refers to the resources 
of indigenous people and local communities engaged in agricultural production who 
utilize traditional means of production. Agricultural products are defined as “the 
products of the soil, of stock-farming and of fisheries and products of first-stage 
processing directly related to these products.”21 
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2.2 Geographical Indications    

imply understood, GIs are signs used in connection with goods in order to 
indicate their geographical origin. Although they are part of one of the oldest 

intellectual property regimes addressed by the earlier international intellectual 
property treaties – the Paris Convention of 1883 – the literary landscape relating to 
GIs is heavily overcast by differences in the understanding of their nature. GIs are 
closely interrelated with and seemingly identical to two other varieties of intellectual 
property recognized in the earliest international treaties: “appellations of origin” 
(AOs) and “indications of source.”22 

Art. 2 of the Lisbon Agreement for the Protection of Appellations of Origin and 
their International Registration defines AO as “the geographical name of a country, 
region, or locality, which serves to designate a good originating therein, the quality 
and characteristics of which are due exclusively or essentially to the geographical 
environment, including natural and human factors.”23 The Lisbon Agreement also 
defines “country of origin” as “the country whose name or the country in which is 
situated the region or locality whose name constitutes the appellation of origin which 
has given the good its reputation for the quality and characteristic.”24 According to 
these definitions, an AO should always be a name which designates a country, region 
or locality. Also, it is fundamental that a good bearing the name exhibits quality and 
characteristics attributable to the designated area of geographical origin. Thus, an AO 
designates a given quality and characteristic of a good originating from a certain 
geographical origin, as exemplified by goods such as Champagne wine and Roquefort 
cheese, produced in the French districts of Champagne and Roquefort and known for 
their sparkling and taste/texture qualities respectively. 

“Indications of source” are characterized by a link between the “indication” and 
the “geographical origin” of the product, which may be a certain country or a place in 
a country.25 Such indications are also referred to as “country of origin” indications. 
The indication in an “indication of source” need not necessarily be a geographical 
name. Words or phrases that directly indicate geographical origin, or phrases, symbols 
or iconic emblems indirectly associated with the area of geographical origin, may 
constitute indications of source.26 Unlike AO, an indication of source need not 
represent a particularly distinctive or renowned quality associated with the product’s 
origin – although both designations refer to geographical locations.27 

The TRIPS Agreement is the first multilateral agreement to have introduced the 
concept of “geographical indications” in a groundbreaking manner.28 Art. 22.1 of the 
agreement provides the most extensive definition of GIs: “… indications which 
identify a good as originating in the territory of a Member, or a region or locality in 
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that territory, where a given quality, reputation or other characteristic of the good is 
essentially attributable to its geographical origin.” 

GIs are similar to AOs in that both associate the quality of a good with a 
geographical location identified by an indication. Scope-wise, GIs are wider than 
“appellations of origin” because GIs are not restricted to the names of geographical 
locations. Other indirect references to geographical locations such as pictorial symbols 
may also be included under the definition of GIs, as long as they can identify a good 
with “a given quality, reputation or other characteristic” as originating in a territory, 
region or locality in the territory. For example, GIs include the use of the Eiffel Tower 
or the Statute of Liberty to represent France or the United States – or a place or 
territory in France or the United States – in association with a good. 

Unlike in the case of AOs, with GIs each one of the factors – “quality,” 
“reputation” or “other characteristic” – is on its own an adequate condition for the 
grant of protection, because the list in the definition of GIs under the TRIPS 
Agreement is in the alternative, as opposed to the cumulative listing in the earlier 
Lisbon Agreement.29 The recognition of “reputation” as an independent, protectable 
subject in the TRIPS gives a clue to the question as to whether a GI merely denotes 
only a geographical location – “the sign the product points to in the eyes of the 
consumer” – or its connotation as well – “the penumbra of associations and qualities 
that ...[could be] ‘usurped’, ‘appropriated’, ‘diluted’ or ‘imitated’.”30 It is also noted 
that the distinction between the denotation and connotation of GIs in this manner 
reveals the dichotomy in the understanding of GIs as “protection against misleading 
use of GIs in the consumer’s interest, and a form of absolute protection as a collective 
right defended against all usurpation and evocation” respectively. 31 

WIPO has indicated that “reputation” with respect to GIs is mainly related to the 
history and historical origin of the product, an attribute more attuned to products of 
traditional knowledge. 32 For GIs such as “Basmati rice,” for example, the quality of 
the rice from the region denoted is closely connected to the reputation of the product 
connoted by the symbolic name. As such, the protection extends not only to the term 
“Basmati” as denoted in reference to the region of Punjab, but also to the reputation of 
the product that the term connotes – the traditional method of production developed 
over time, and the cultural aspects of the product. This distinction is significant in that 
the content of the rights in the latter exhibits “many of the hallmarks of a property 
right,” while the former grants a “mere right of action for misrepresentation – easily 
justified in terms of honest trade and consumer protection.”33 

“Reputation” in the protection of GIs may arise not necessarily from “physical 
characteristics emanating from climate or soil quality” of the product but from other 
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factors in the geographical origin such as “local inventiveness.”34 Such factors must 
contribute to the distinctiveness of the product, i.e., its capacity to distinguish itself 
from other products, and the reputation must be assessed, inter alia, from the 
consumer’s perception of the indication.35 Although assessment of the reputation may 
differ depending on the systems and the products, and can be made on a local, national 
or international basis, WIPO suggested that a local reputation be sufficient for 
protection to be granted.36 

Even when the characteristic of the product is not related to the “quality” or 
“reputation,” GIs protect the “other characteristics” of the good. “Other characteristic” 
refers to any element that contributes to the typicality of the product. Natural and 
human factors are the most frequently used factors in determining the typicality of the 
product – as affirmed by WIPO.37 Natural factors are the physical attributes of the 
soil, weather, geographical location and the like, as represented by the French 
conception of “terroir.” It is noted that recognition of human factors in this respect 
makes it possible to protect products whose unique quality derives from traditional 
knowledge.38   

Therefore, the scope of GIs as recognized by the TRIPS Agreement extends 
beyond a mere designation of quality. In the discussion of the subject in the 
international intellectual property agreements, the literature often uses the term 
“geographical indications” to refer to “appellations of origin” and “indications of 
source,” and vice-versa. In such cases, WIPO has indicated that “the rights and 
obligations flowing from those instruments exist only in relation to the category of 
‘geographical indication’ to which the instrument in question refers.”39 It is important 
to draw a distinction within the context of the international agreement that is under 
consideration.40  

For the purposes of this article, geographical indications are understood within the 
scope and the meaning accorded to them by the TRIPS Agreement. GIs are 
understood in this article in such a wide scope in order to encompass the “reputation” 
and “other characteristics” of the goods resulting from human contribution in a 
geographical origin. As will be indicated below, the expansive feature of GIs under the 
TRIPS is an important factor that makes GIs conducive tools for the protection of 
TKBAPs. Before proceeding further on the link between GIs and TKBAPs, the 
regulation of these forms of intellectual property rights (IPRs) in international and 
national frameworks will first be examined, and aspects of the debate currently 
reigning in the TRIPS negotiations on GIs analysed. 
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3. The Regulation of Geographical Indications 
enerally, the protection of GIs in national and international frameworks has two 
major facets. First, protection in the case of GIs is understood as the right to 

prevent unauthorized persons from using GIs, either for goods that do not originate 
from the geographical place indicated or for goods that do not comply with the 
prescribed quality standards.41 The second facet relates to protecting GIs against 
becoming generic expressions,42 commonly referred to as genericide. Genericide is a 
phenomenon by which “a mark used as indication that was once highly valuable and 
unquestionably protectable loses its status and value and, consequently, its 
protection.”43 

3.1 The International Protection of Geographical Indications 

Whether a GI is a generic term and void of any protection is, in the absence of an 
international agreement, usually determined by national legislation.44 Accordingly, a 
GI protected in one country may be considered generic in another. As a result, this 
aspect of protection of GIs has been dealt with in the earlier international agreements 
on intellectual property – currently administered by WIPO – and lies at the centre of 
the discussions and negotiations under the current TRIPS framework in the WTO. 

3.1.1 Geographical Indications in the World Trade Organization 
Framework and the Ongoing Negotiations 

The negotiation process for the protection of GIs during the drafting of the TRIPS has 
generated heated arguments between the proponents for strong protection – mainly the 
EU – and other countries that have opted for flexible standards. In the negotiations 
leading up to the conclusion of the TRIPS Agreement, the EU and the United States 
introduced divergent treaty texts.45 Reflecting the historical experience of national 
lawmaking in Europe,46 the EU recommended the protection of all “geographical 
indications, including appellations of origin” through specific GI provisions to the 
extent that protection is accorded in the country of origin.47 This proposal was to be 
applied to all goods including goods of the vine. 

The United States proposed to protect GIs “that certify regional origin by 
providing for their registration as certification or collective marks [through the 
trademark regime and thus without a need for specific GI regime].”48 In contrast, a 
group of developing countries led by Brazil and India called on countries “... to 
provide protection for geographical indications including appellations of origin 
against any use which is likely to confuse or mislead the public as to the true origin of 
the good.”49 

G 
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A compromise between these proposals was finally presented by the then GATT 
director Arthur Dunkel on 20 December 1991.50 Incorporating this version of the text, 
section three of the TRIPS expressly protects GIs. As a result, the agreement now 
provides two levels of GI protection: basic protection that sets the minimum standard 
of common application to all goods (Art. 22), and an additional level of protection 
applicable to wines and spirits only (Art. 23). Also, the agreement provided the 
mandate for the continuation of negotiations on the establishment of a multilateral 
system of notification and registration of GIs (Art. 23 (4)). 

The present discussion and negotiations in the WTO regarding GIs involve two 
issues that stem from the TRIPS Agreement’s initial treatment of GIs. The first relates 
to the agenda of extending the “additional protection” accorded to wines and spirits to 
other agricultural goods. The second relates to the establishment of a multilateral GI 
registration system in the WTO to ensure better protection.  

On the agenda of extending the protection TRIPS provides for wines and spirits to 
other goods beyond wines and spirits, the debate in the WTO is effectively polarised 
between two camps which do not fall along the traditional WTO lines of developing 
countries and developed countries.51 On the one hand are the EC and its supporters, 
who are seeking to achieve broad protection for a wide range of GIs for agricultural 
and other goods, while another group of members, led by the United States, are 
opposed to extending additional protection for other goods beyond wines and spirits.52 
Consensus is not expected shortly, as the EC, together with India, Thailand, Turkey 
and Switzerland, has been in disagreement with the Cairns Group (mainly the United 
States, Argentina, Canada and Australia), who consider enhanced GI protection of 
agricultural goods another form of agricultural protectionism.53    

Despite the recognition that protection of GIs remains an “outstanding 
implementation issue”54 of the Doha Round of negotiations, the final “July Package” 
did not include the agenda of extending GI protection to goods other than wines and 
spirits.55 Some WTO members have even questioned whether the Doha declaration 
offers a sufficient negotiating mandate for extending the enhanced protection of GIs to 
other goods.56 For example, the United States argued that the current WTO rules 
sufficiently protect GIs, and amending the rules to extend GI protection to goods other 
than wines and spirits and establishing a multilateral GI registry “may impose 
significant new costs on WTO Members, especially developing and least developed 
Members, which will far outweigh any potential benefits.”57 Contrary to its response 
to the concerns of developing countries regarding the implementation cost of the other 
IPR regimes contained in the TRIPS, the United States wielded the argument of 
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economic efficiency to resist the pressure for the extension of GI protection to 
agricultural products other than wines and spirits.       

Regarding the establishment of the multilateral registry, negotiations were started 
soon after the conclusion of the TRIPS. The agenda has also been part of the Doha 
declaration. The Cairns Group did not question the negotiation mandate for the 
establishment of the multilateral registry system, as Art. 23(4) of the TRIPS clearly 
provides for the “establishment of a multilateral system of notification and registration 
of GIs for wines eligible for protection in those Members participating in the system.” 
However, consensus has not yet been achieved, as the Cairns Group insisted on a 
voluntary system of registration that includes wines and spirits only, while the EU and 
its supporters sought to include agricultural goods in a non-voluntary registration 
system among participants in the system.58   

Despite setting out a framework of obligations to protect GIs, the TRIPS 
Agreement does not prescribe a particular legal means to carry out the obligations. 
Thus, members are at their discretion to choose the particular legal means to provide 
for the protection of GIs. GIs are protected through a wide range of concepts in 
different jurisdictions, including sui generis laws that protect GIs, trademark laws that 
take the form of collective marks or certification marks, the common law rule of 
passing off, unfair competition laws, consumer protection legislation and special laws 
that recognize individual GIs.59   

A lot of the controversy in the WTO arises from these differences – in approach – 
over protecting GIs. This in turn reflects the difference in outlook – mainly between 
the United States and the EU – towards GIs. This difference lies at the root of trade 
disputes brought to WTO dispute settlement panels and the controversies in the 
currently stalled Doha negotiations.60 

3.2 National Systems of Protecting Geographical Indications  

Differences in the form and substance of GI protection have long been a transatlantic 
trade irritant.61 The EU countries have protected GIs for a long time through a 
sophisticated system of sui generis GIs that incorporate stringent criteria. The United 
States, however, does not see the need for a sui generis legislation to protect GIs, as it 
regulates and protects them through its existing trademark regime. This difference has 
been a source of conflict in bilateral talks as well as recent negotiations and disputes 
in the WTO.  

The transatlantic difference has wider implications, as GI regulations in the EU 
and the United States affect all exporters of goods that are subject to the protection. 
The difference will have particular implications for developing countries due to the 
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increasing recognition of the significance of these forms of IPR regulation for 
protection of traditional knowledge–based agricultural products – as will be indicated 
later in this article.62 

3.2.1 The EU System of Geographical Indications 

The EU system of GIs evolved from traditions of the individual wine-producing 
members, mainly France. The practice of protecting GIs in France dates back to the 
1800s – when Napoleon III established the Grand Crus of the Bordeaux area.63 
Initially, the protection was applied to wines, but it later evolved to include other 
goods with a specific brand name tied to a traditional area of production. 

As part of the single economic unit that it aspired to build among its members, the 
EU effected a unitary system of GI protection throughout its members. The GI system 
introduced in 1992 allows three different forms of protection: Protected Designation 
of Origin (PDO), Protected Geographical Indication (PGI) and Traditional Specialty 
Guaranteed (TSG). The first two categories of protection are established by Council 
Regulation 2081/92, which was later replaced by Regulation 510/2006, while TSGs 
are protected by Regulation 2082/92, replaced by Regulation 509/2006.64 

PDO is defined under Art. 2.1 (a) of the EU Regulation 510/2006 as follows: 

• the name of a region, a specific place or, in exceptional cases, a country, 
used to describe an agricultural good or a foodstuff: 

o originating in that region, specific place or country, 
o the quality or characteristics of which are essentially or 

exclusively due to a particular geographical environment with its 
inherent natural and human factors, and 

o the production, processing and preparation of which takes place 
in the defined geographical area. 

It can be observed that PDO is defined in a slightly different but essentially similar 
manner to AO, in that the indication has to be the name of “a region, a specific place 
or, in exceptional cases, a country” from which the good originates. In addition, there 
has to be a “quality or characteristic” of the good due “exclusively or essentially” to a 
defined geographical environment. Also, a good under PDO has to be produced, 
processed and prepared within the designated geographical area. 

Similarly, Art. 2.1 (b) of the same regulation defines PGI. The link between the 
good and the attribute of the good seems loose in the case of PGI, because unlike 
PDO, which requires that the “quality or characteristic” of the good be “essentially or 
exclusively” due to the geographical origin, the requirement in PGI is that the good 
“possesses a specific quality, reputation or other characteristics attributable” to the 
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geographical origin.65 This distinction is more pronounced in the requirement that the 
“production, processing and preparation” of the good in the case of a PDO must take 
place in the defined geographical area, while in the case of a PGI “production and/or 
processing and/or preparation of” the good may take place in the area designated by 
the geographical name. Thus, a good which is produced in a designated geographical 
area but processed in another geographical area may be protected under PGI while the 
same good will not get PDO protection.   

Also, while PDO protects agricultural goods or foodstuffs with “quality or 
characteristics” due to a geographical origin, PGI protects agricultural goods or 
foodstuffs that possess “… reputation or other characteristics attributable [not 
essentially or exclusively due to]” the geographical origin. In this regard, PGI has an 
expansive scope similar to the GI concept introduced by the TRIPS Agreement. 
Unlike GIs, however, PGIs may not be designated by indications other than 
geographical names. 

The EU Regulation 509/2006 protects the third type of GI: TSG. Art. 2.1 (c) of the 
regulation defines TSG as “a traditional agricultural good or foodstuff recognised by 
the Community for its specific character through its registration under this 
regulation.” It further clarifies each element of the TSG, defining the term 
“traditional” as “proven usage on the Community market for a time period showing 
transmission between generations.” “Specific character” is defined as “the 
characteristic or set of characteristics which distinguishes an agricultural good or a 
foodstuff clearly from other similar goods or foodstuffs of the same category.”66 The 
“characteristic or set of characteristics” is described as relating to “the good’s intrinsic 
features such as its physical, chemical, microbiological or organoleptic features, or to 
the good’s production method or to specific conditions that pertain during its 
production.”67   

Unlike the criteria for PGI and PDO, the specific character that a good possesses 
in TSG is derived not from the geographical origin but from the “traditional raw 
materials or … a traditional composition or a mode of production and/or processing 
reflecting a traditional type of production and/or processing.”68 However, 
geographical terms may be registered as TSGs under the conditions laid out in Art. 
4.2–4.3, and without prejudice to the protection of PDO and PGI.69 Thus, TSG is not 
employed to refer to geographical origin but rather to highlight the traditional 
character of a good – in either the composition or the means of production. 

The EU protects wines, spirits and mineral waters through separate legislation.70 
The EU law also provides for the possibility of registering a GI as a collective mark 
under both the Community’s Trademark Regulation and the national laws of member 
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states, as long as there is no pre-existing protection for a given GI.71 However, EU law 
prohibits the registration of trademarks that conflict with registered GIs, unless the 
trademark obtained bona fide protection in an EU member state prior to registration of 
a conflicting GI, or prior to January 1, 1996.72 

3.2.2 Geographical Indications in the U.S. Legal Framework  

The United States protects GIs in a fundamentally different manner from the EU. 
Policy wise, the United States does not consider GIs a separate class of intellectual 
property, and thus it does not have legislation especially targeted at protecting GIs. It 
protects GIs through specific categories of the trademark regime: certification marks, 
collective marks and, in some cases, ordinary trademarks. 

GIs are protected through certification marks and collective marks in the United 
States as an exception to the general rule that individual trademarks must not be 
geographically descriptive without a showing of acquired distinctiveness. According 
to the U.S. Trademark Act, a certification mark is “any word, name, symbol, or device 
used by a party or parties … to certify regional or other origin, material, mode of 
manufacture, quality, accuracy, or other characteristics of … [the] goods or services or 
the work or labor on the goods or services ... performed by members of a union or 
other organization.”73 Thus, certification marks may indicate any of the following 
three attributes of a good: 1) regional or other origin; 2) material, mode of 
manufacture, quality, accuracy or other characteristics of the good/service; or 3) the 
performance of the work or labour on the good/service by a member of a union or 
other organization. Certification marks protect GIs when the marks used certify 
“regional ... or other origin.” 

Certification marks are distinguished from ordinary trademarks in many respects. 
In the case of a certification mark, the owner controls use of the mark, but he does not 
use it. The owner can not be a producer of the goods on which the mark is used. 
Unlike ordinary trademarks, certification marks do not indicate a commercial source, 
nor do they distinguish the goods and services of one person from those of another 
person. The owner of the mark is obliged to certify all goods or services that meet the 
standards he set so that consumers will be assured of the specified quality or 
characteristic of the goods or services. When the certification mark is employed to 
protect GI, such a standard specifies that the good or service originates from a specific 
“regional ... origin.”  

A collective mark is defined as “a trademark used by the members of a 
cooperative, an association, or other collective group or organization.”74 A collective 
mark is owned by a collective body, such as an agricultural cooperative, of the sellers 
of a good and serves to indicate that the person who uses the collective mark is a 
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member of that collectivity.75 The collective organization holds the title to the 
collectively used mark for the benefit of all members of the group, and thus no 
member can own the mark.76 In the case of collective trademarks that protect GIs, 
membership in the association that is the owner of the collective mark is, generally 
speaking, subject to compliance with rules to do with the geographical area of 
production of the goods on which the collective mark is used.  

Also, the United States protects a GI as a trademark if a geographical sign is used 
in such a way as to identify the source of the good/service, and, over time, consumers 
start to recognize it as identifying a particular company or manufacturer or group of 
producers in a geographical region.77 In these circumstances, a GI is protected as an 
exception to the general rule in trademark law – that geographical terms or signs are 
not registerable as trademarks if they are geographically descriptive or geographically 
misdescriptive of the origin of the goods. If, through continuous usage, consumers 
have come to associate the geographical name with a particular manufacturer, the 
geographical name has acquired a “secondary meaning” in addition to the primary 
meaning of denoting the geographical place, and thus “acquired distinctiveness.” In 
such a case, the GI may be registered as a trademark. 

The U.S. system of protecting GIs is generally found in other common law 
jurisdictions too. Canada and Australia protect GIs mainly through certification and 
collective marks. Also, protection is offered in some cases through rules that deal with 
unfair competition and the common law rule of passing off.78 

4. The Attraction of Geographical Indications for 
Developing Countries 

s far as GIs are concerned, developing countries have long sought the 
amendment of the Paris Convention to require the cancellation of registration of 

a mark, and the prohibition of the use of a mark, “if the mark contains a GI of a 
country from which the associated goods do not originate and similar goods are now 
or later produced in the named geographical region.”79 This amendment was 
suggested because “the developed countries have already secured protection for their 
GIs to aid in their export trade, and, at the same time, have permitted the geographical 
names of developing countries to become registered as marks, thus effectively 
frustrating the use by developing countries of their geographical names.”80 In this 
context, the interest of developing countries with respect to GIs has traditionally been 
for the primacy of GIs over trademarks in order to prevent the establishment in 
developed countries of trademark rights to geographical names associated with places 
where distinctive biodiversity resources in the South are cultivated, which in effect 
hinders the export of goods from developing countries to larger markets.81 

A 
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In the latest development regarding GIs in the Doha negotiations, the major 
proponents of GIs – the EU and Switzerland – have managed to link the GI registry 
issue, which there is a clear mandate to negotiate, with two other hot-button 
intellectual property issues in the WTO: an amendment to the TRIPS Agreement that 
would require disclosure of origin on genetic materials used in patent applications, 
and the extension of the high-level protection enjoyed by GIs for wines and spirits to 
GIs for other goods.82 In support of its proposal, the EU pointed to India as an 
example of a country that is in favour of GI protection because its economy is based 
upon its distinct culture, which it also exports in the form of saris (traditional dress 
worn primarily by Hindu women), specialty teas (Darjeeling, Assam) and rice 
varieties (such as Basmati).83 This may signal a strategic move by the EU to join 
hands with the developing-country members’ agenda of protecting TK through a 
disclosure-of-origin requirement for patent applications.84 

The developing countries have shown keen interest in the subject of GIs in recent 
years.85 GIs have been touted by some developing countries and public interest bodies 
acting on their behalf as useful for the protection of traditional knowledge–based 
goods of indigenous people and local communities. Some developing countries have 
increasingly shown interest in GIs as instruments that may contribute to remunerative 
marketing of agricultural production based upon traditional cultivation methods.86 In a 
wave of interest, many developing countries – among others, Chile, Brazil, Argentina, 
India, Malaysia, Singapore, Thailand, Jordan and Egypt – adopted a sui generis 
system of GI legislation between 1996 and 2004 alone. In WIPO’s review of the 
existing protection of traditional knowledge, Venezuela and Vietnam reported having 
protected traditional knowledge through GIs.87 Other countries, such as India and 
Pakistan, have registered GI protections for diverse goods of immense export value, 
after widely publicized disputes involving Darjeeling tea, Basmati rice and Jasmine 
rice.88  

An increasing number of academicians and organizations are actively pushing the 
agenda toward better protection of GIs at the international, regional and national 
levels as a means of protecting traditional knowledge.89 For example, Terri Janke, the 
indigenous solicitor has noted that “given that indigenous peoples’ cultural expression 
reflects their belonging to land and territories, this may allow some scope for 
indigenous people to use geographical indications for their clan names, and language 
words for regions.”90 Along the same lines, Zografos has contended that geographical 
indications can be a viable alternative for the protection of traditional cultural 
expressions.91 Sherman and Wiseman also argued that “the regimes used to protect 
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geographical indications could be used as a model for a sui generis scheme to protect 
indigenous knowledge.”92  

The foregoing discussion indicates the increasing interest in GIs in the quest for 
modalities for protection of TK. Unlike the other proposals for TK protection,93 
however, the promise of GIs has not been well explored to date. In the following 
pages, I broach issues to do with the links between IPRs and TK in general and 
examine the opportunities GIs may present for protecting traditional knowledge. 

5. The Suitabil i ty of Geographical Indications to 
Protect Tradit ional Knowledge 

 number of reasons suggest the suitability of GIs to protect TKBAPs. First, GIs 
– uniquely among IP regimes – are based upon collective traditions and a 

collective decision-making process.94 Most existing forms of IP protection do not 
protect TK because the TRIPS and the notions of intellectual property incorporated 
therein recognize that “intellectual property rights are private rights.”95 A GI applies to 
an indefinite number of producers that live and produce in a geographical location that 
gives rise to a quality or reputation identified by the GI.96 Of the extant IP regimes, 
only GIs – and in some circumstances trademarks – reward goodwill and reputation 
created or built up by a group of producers over many years or even centuries.97 These 
types of intellectual property protection reward producers who are members of an 
established group or community and who adhere to traditional practices belonging to 
the culture of that community or group.98 In the case of GIs, cooperative bodies and 
associations composed of a group of individual producers, a family, a partnership, a 
corporation, a voluntary association or a municipal corporation establish, monitor and 
modify over time the rules governing production.99 A producer who qualifies for GI 
protection does not have an unqualified monopoly over the GI right, unlike other 
forms of IP rights where the owner acquires the exclusive right over the term during 
which the protection is valid. If the producer’s practices fall below the defined 
standards, which are usually set by an association of producers in the region, the 
producer loses the right to use the GI.100 

Second, GIs most often relate to old knowledge, with its attendant cultural 
perceptions and ways.101 Most of the existing IP protections are unsuitable to protect 
TK-based products because the exclusive rights offered by those modernistic IP 
regimes are intended to benefit those who created new knowledge. GIs, on the other 
hand, do not reward “new inventions,” but rather the goodwill and reputation that 
producers who use traditional methods have created or built up in a geographical 
territory.102 It is noted that GIs protect and reward traditions while allowing 
evolution.103  

A 
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In this regard, the long-standing GI tradition in France is the best laboratory in 
which to test the congeniality of GIs with traditional knowledge. In France, “[w]hile 
production methods can evolve over time,” the system of GIs reflects a strong 
commitment to traditional practices growing out of “long periods of empirical 
experience and experimentation.”104 The GI system is designed by “record[ing] and 
formaliz[ing]” such practices into rules; but even then the rules evolve as a result of 
the close and ongoing involvement of the producers themselves, for example, grape 
growers and winemakers.105 In accord with indigenous people and local communities’ 
practices, GIs emphasize the bonds among culture, ancestral lands, resources and 
environment.106 The French system of GIs constitutes a combination that 
encompasses the physical factors specific to the geographical location and “specific 
human factors that pertain to the product such as vinification procedure, pruning 
methods, maturation, and so on.”107 As a French GI expert explained, “the notion 
involves the interaction between these natural and human factors, specific and 
peculiar to the locality, which produces the distinctive quality or character of [that 
region’s] product.”108  

Third, GIs last for as long as the rights holders maintain the collective tradition.109 
Also, within the scope of protection, GIs allow for production methods to change over 
time, as protection through GIs does not relate to one specific method of production of 
a given product.110 Thus, GIs reward goodwill and reputation created over many years 
or even centuries while allowing evolution – an attribute that makes them most suited 
for traditional knowledge.111 GIs recognize the quality and reputation of cultivations 
by particular communities indefinitely, and prohibit others from free-riding on that 
reputation – as long as natural and cultural characteristics in the relevant place of 
cultivation are maintained.  

Also, GIs “lack the typical private-property characteristic of being freely 
transferable.”112 In this context, GIs are beneficial in particular because the rights they 
confer relate to the geographical area where the product originated and they do not 
depend on a specific rights holder. GIs do not imply monopoly control over the 
knowledge embedded in the indication; rather, they simply limit the number of people 
who can benefit from accumulated knowledge typical to a specific locality.113 They 
are not freely transferable from one owner to another, and they emphasize the 
relationships between human cultures and their local land and environment.114 These 
characteristics make GIs better suited to protect a TK system that can no longer be 
assigned to a specific rights holder because it has been in the public domain for so 
long and, as such, may not even be covered by any of the sui generis systems, as, for 
example, in the case of kava.115 
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For these reasons, GIs have the potential to empower local communities to 
continue marketing their products without fearing displacement by global mass 
production.116 In most cases, GIs prohibit third parties from appropriating the fruits of 
human labour, thereby making it possible to deter free-riding and to combat 
counterfeiting and piracy within a market economy.117 In addition, GIs can create 
economic rewards for producers who use traditional methods developed and 
maintained in a designated region where the product has been traditionally 
produced.118 

5.1 What Benefits Do Geographical Indications Offer to 
Tradit ional Knowledge–Based Agricultural Producers? 

While most proposed systems aspire to protect TK by establishing defensive 
intellectual property regimes, GIs provide the opportunity for an affirmative 
intellectual property policy that enables TK holders to participate proactively in the 
global agricultural market. The most important promise GIs may offer to indigenous 
people and local communities relates to their potential to recognize and reward 
producers for their age-long cultural contribution to livelihood, conservation, lateral 
learning and social networking by adding premium value to their products. Therefore, 
a carefully designed GI-based protection of TKBAPs may – while protecting the 
constitutive cultural element of their knowledge – produce economic rewards for 
indigenous peoples and local communities. GIs would play an instrumental role in 
development-oriented initiatives among local communities, in accord with the 
increasingly strong links between “culture” and “development” in the contemporary 
understanding. The UN World Commission on Culture and Development has made it 
abundantly clear that the concepts of culture and development are inextricably 
intertwined in any society.119    

The major reason for the formation of the strong link between culture and 
development is the fact that, since the 1990s, development has been understood in the 
broad terms of expanding human capabilities.120 Following Amartya Sen’s work on 
capacities and entitlements, development has been understood as capacitation.121 In 
this view the point of development, above all, is that it be enabling.122 “The 
enlargement of people’s choices” is the core definition of development in the Human 
Development Reports of United Nations Development Program (UNDP).123 Amartya 
Sen noted that “life is more than making a living, economic development is in the end 
about enjoying life.”124 In this understanding, development is measured based on “the 
capacity for many freedoms ... which range from basic needs, such as the right to life 
and health, to more expansive freedoms of movement, creative work, and 
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participation in social, economic, and cultural institutions.”125 Along the same lines, 
UNESCO’s focus on “capacity building” consists of “providing people with the skills 
and abilities for critical reception, assessment and use of information in their 
professional and personal lives.” In this scenario, IP policy making should enable 
indigenous people and local communities to “recognize and market their own 
knowledge production ... so that they need ‘not be seen primarily as passive recipients 
of the benefits of cunning development programs.’”126 As Sunder observed, economic 
remuneration for cultural production in this manner will be “an important source of 
revenue and stimulus for development in the Knowledge Age.”127  

In this line, Sunder argues that the Indian GI Act “recognizes ... ‘with adequate 
social opportunities, individuals can effectively shape their own destiny and help each 
other’,”128 and in providing such opportunities, GIs “[empower] local communities, 
which can continue to commercialize their products without fearing displacement by 
global mass production.”129 The income that would flow from protecting the TK 
component of agricultural products through the use of GIs may be one of the few 
resources that would have the potential to provide the greater choices that Amartya 
Sen shows to be a key factor in poverty alleviation.130 Thus, GIs may be employed in 
the design of IP policy that responds to the call to WIPO “that intellectual property be 
approached in the context of broader societal interests and development-related 
concerns [accommodated in the framework of the cultural economy]”131 and, as 
Sunder notes, “not just from the narrow lens of economic incentives for innovation 
[but rather to achieve just and attractive culture].”132   

GIs create niche markets for local communities’ reputable products and prohibit 
others from free-riding on that reputation. By doing so, GIs may contribute to the 
recognition of the cultural contributions and creativity of TK holders, which in turn 
would help in the preservation and the making of culture. The examination of GIs’ 
contribution to development in this manner involves, among others, the examination 
of two main spheres: the effect of GIs in the economic sphere, and their effect with 
regard to environmental quality and biodiversity sustenance. 

 5.1.1 The Economic Benefits of GIs 
As a study by the United Nations Conference on Trade and Development clearly 
recognizes, 

geographical indications reward producers that invest in building the 
reputation of a product. They are designed to reward goodwill and 
reputation created or built up by a producer or a group of producers over 
many years or even centuries. They reward producers that maintain a 
traditional high standard of quality, while at the same time allowing 
flexibility for innovation and improvement in the context of that 
tradition.133 
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The reward that GIs may offer to producers arises from the “substance of the 
concept” of GIs, which is “to demonstrate a link between the origin of the product to 
which it is applied and a given quality, reputation or other characteristic that the 
product derives from that origin.”134 GIs carry additional information about the 
product, such as a traditional production method.135 GIs signify added value and 
specific qualities of a product from a region by enabling producers to differentiate 
their products based on criteria attractive to consumers, such as the sustainability or 
traditional nature of production. Consumers are now looking for quality products – in 
other words, authentic products with a solid tradition behind them – and they are 
influenced by their social conscience when choosing products.136 As Addor and 
Grazioli accurately pointed out, social consumers have found new purchasing criteria 
and have become more demanding due to the ongoing biotechnology-led 
transformation of the agri-food industry, which weakens the products’ land-based 
association, and in light of “problems such as the ‘mad cow’ disease, as well as the 
burgeoning movements toward socially just trade, labour and environmental 
standards.”137 Given their focus on heritage, locality and “placeness,” GIs have the 
potential to increase the price of tradition-based, reputable products, shunning the 
despatializing and homogenizing characteristics of contemporary globalization in the 
agri-food sector.138  

In addition to signifying quality and reputation, GIs also help to halt the 
appropriation by outsiders of traditional knowledge–based goods that have significant 
market value – a concern that resonates strongly in an increasingly globalized 
world.139 This sort of appropriation is illustrated by a recent dispute involving 
Basmati – the Indian traditional rice product. A Texas-based multinational company, 
RiceTec acquired a patent right that includes exclusive marketing of this rice under the 
brands Taxmati, Kasmati and Jasmati.140 As Blakeney pointed out, the resolution of 
this dispute would have been simpler had a GI regime been in place in the countries in 
which protection for these brands was sought.141 Similar traditional knowledge–based 
agricultural products that could be protected by GIs and have been involved similar 
disputes due to the establishment of IP rights in general by outsiders include Indian 
Neem, South Pacific Kava, South African Rooibos Tea, Mexican Enola Beans, 
Peruvian Yacon, Andean Nuna Beans, Amazonian Ayahausca and Bolivian Quinoa.142 

GIs are especially important to communities engaged in traditional agricultural 
practices, as they provide value when they protect the common reputation of farmers 
who strive to improve the quality of their products.143 The potential of GIs for rural 
development has been fully recognized by the EU, which links GIs directly to 
certification of quality and indirectly to rural development and increasing farmer 
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incomes.144 Laying groundwork for the principle of the protection of provenance as a 
means of protecting rural development, EC Regulation 510/2006 stated, “the 
promotion of products having certain characteristics could be of considerable benefit 
to the rural economy, in particular to less-favoured or remote areas, by improving the 
incomes of farmers and by retaining the rural population in these areas ….”145 
European Commission officials, such as the Commissioner responsible for 
Agriculture, Rural Development and Fisheries, cited rural development as one of the 
contributions of GIs: 

Several studies have shown that they [GIs] have an important role to play 
in the regeneration of the countryside since they ensure that agri-foodstuffs 
are produced in such a way that conserves local plant varieties, rewards 
local people, supports rural diversity and social cohesion, and promotes 
new job opportunities in production, processing and other related services. 
The needs of today’s population are met, while natural resources and 
traditional skills are safeguarded for generations to come.146 

GIs contribute to rural development due mainly to the presence of economic actors – 
the TK component – in the same territory, which guarantees that socio/economic 
benefits brought by the GI will be captured locally.147 

5.1.2 Aspects of Environmental Protection and Biodiversity 
Sustenance 

The standards put forth for products qualifying for GI protection ensure the 
sustainable use of biodiversity resources. These standards are based on traditional 
production practices which are of a moral, ethically based, spiritual, intuitive and 
holistic nature and are created through a continuous process of devising strategies for 
survival and group identity in the region.148 These standards internalize 
“sustainability” criteria that allow for continued production over time and thus have 
relatively low environmental impact and preserve biodiversity.149 

The language of Art. 8(j) of the 1992 Convention on Biological Diversity (CBD), 
which refers to “practices” that embody “traditional lifestyles” and that are relevant 
with respect to sustaining biodiversity, reflects elements common to GIs. As such, GIs 
may contribute to the implementation of the ecological values recognized by the 
convention. As Downes and Laird observe, the references under Art. 8(j) to 
“promoting” wider use, and “encouraging” benefit sharing, suggest that this article is 
intended to cover measures, such as market incentives, that influence the behaviour of 
civil society – GIs being important policy instruments to implement such measures.150 

During the initial period of its introduction, the CBD proposed various strategies 
mostly aimed at implementing GI policy under the presumption that improved income 
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for indigenous people and local communities through market incentives will ensure in 
situ conservation of the resources. For example, in an attempt to reward TK owners, 
the successive Conferences of Parties proposed that applicants for patent protection be 
required to disclose the origin of the resources utilized and that the prior informed 
consent of the community be secured or TK holders be given the right to challenge 
patents that utilize traditional knowledge, through access and benefit-sharing 
arrangements.151 Thus, the CBD implements its goal of conserving biodiversity by 
incentivizing TK owners through benefits derived from patent rights established by 
third parties on their biodiversity resources.152 The “access” aspect of the CBD’s 
“access and benefit-sharing” strategy entirely focuses on securing access to 
biodiversity resources and the accompanying TK for private third parties and, in turn, 
benefiting the TK owners from the proceeds of patents established by the third parties. 
Thus, the CBD is premised on classical economic assumptions regarding the nature of 
conservation and the preferability of private property regimes to systems of common 
property.153 As such, it aspires to achieve the goal of protecting biodiversity through a 
“contractual bilateral market form of regulation.”154 This may somehow respond to 
the quest for fair and equitable sharing of the benefits of the resources but would lead 
to the commercialization of biodiversity and its eventual dissipation by market 
forces.155 As such, this strategy does not protect biodiversity resources and may not be 
in the best interest of indigenous people and local communities.156   

Premised on an identical rationale, some environmental advocates have called for 
– and some countries have acted upon – the enforcement of “marks of authenticity,”157 
“ecolabels”158 or “green marketing”159 of products so that indigenous people and local 
communities would, incentivized by market gains for their products, be engaged in 
traditional practices. In these cases, successful marketing may increase demand for the 
products to the extent that existing resource management systems are put under 
pressure. This may result in the over exploitation of the resources and, consequently, 
the damaging of the ecosystem. 

For example, the growth in foreign demand for the kava plant has led some 
farmers and harvesters in the South Pacific region to shift away from traditional 
methods – which frequently involve multicropping and a waiting period for the kava 
to reach a certain age and size – to more destructive techniques.160 The increasing 
exploitation of the plant has provoked the harvesting of immature kava, thus not only 
jeopardizing the quality of the medicinal product but also reducing its resource 
base.161 Such marketing strategies may thus lead to the eventual destruction of 
biological resources through the displacement of habitat by cultivated areas or the 
intensification of cultivation techniques, which may result in soil erosion and water 
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pollution. The introduction of GIs would have facilitated the recognition and 
standardization of traditional cultivation methods, which would have ensured that TK 
holders would acquire market share for their products without the probability that 
marketing success would conflict with conservation of biodiversity. Thus, the 
successful implementation of GIs incentivizes the conservation of biodiversity 
resources as proposed by the CBD, albeit with a different approach than the one taken 
by the CBD.  

As previously stated, GIs reject the notion of private property rights and are built 
upon collective traditions and a collective decision-making process. The economic 
benefits of GIs extend to all individuals and groups in the community who subscribe 
to the traditional practices belonging to the culture of that community. In this regard, 
GIs serve as a factor of “mobilisation” for local communities.162 It is a widely held 
view that the mobilisation of local communities is essential in achieving the 
sustainable management of local resources.163 Recognizing and protecting TK in 
agricultural production through the use of GIs will be important in biodiversity-rich 
countries where sustainable and unsustainable uses of biological resources are in 
competition because local people need economic incentives to select the first. The 
involvement and mobilisation of local communities in support of sustainable 
agricultural production increasingly depends on – in the context of global mass 
production – the existence of appropriate incentives.164 GIs provide the incentive 
needed to engage in the sustainable utilization of biodiversity resources.  

The promise of incentive that GIs offer for the sustainable use of biodiversity is 
not identical to the romantic narrative of “reward to spur innovation” that the 
utilitarian theorists of intellectual property advocate.165 As indicated above, GIs will 
empower indigenous people and local communities to control market forces and 
prevent cultural appropriation by outsiders. Therefore, GIs may play a key role as a 
valorisation strategy which serves as incentive towards the enhancement of public 
goods (localness, tradition, quality, safety, biodiversity conservation, respect for the 
environment), creating opportunities for rural communities to undertake 
corresponding practices as a means of subsistence.166 GIs thus enable TK holders to 
engage in an agricultural practice that yields multifunctional values beyond the 
acknowledged primary purpose: the supply of food, fibre and industrial products.167 

The FAO Committee on Commodity Problems’ Intergovernmental Group has 
summarized the positive effects of properly managed GIs as 

helping producers obtain premium prices for their products; providing 
guarantees to consumers regarding product quality; developing the rural 
economy; protecting local knowledge and strengthening local traditions; 
.... other wider economic and social benefits, ... for example reduction of 
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rural to urban migration, and the protection of rural environments and 
ecologies.168 

Generally, GIs bear advantages that make them attractive tools to farmers engaged 
in traditional knowledge–based agricultural practice. That GIs have a promising 
economic value is best demonstrated by the success story behind the Australian wine 
industry, which, within a short period of adopting GIs, acquired a huge share of the 
market that had previously been dominated by the French wine makers.169 GIs have 
been an integral part of EU farm policy, and so far in the system they have fared well 
in protecting TK through the rewards they bring to their owners. 

5.2 Limitations and Condit ions of GIs in Protecting 
Tradit ional Knowledge–Based Agricultural Products 

The EU’s experience with GIs is immensely important to the building of successful GI 
strategies amongst agricultural producers in the other parts of the world; however, the 
potential instrumentality of GIs for the protection of TK in developing countries 
should be examined in light of the specific circumstances of producers in these 
countries. Notable differences exist between developing-country producers and EU 
producers, and these differences could make it difficult to argue that GIs will 
necessarily benefit developing-country producers just because they have been proven 
to do so in the EU. In this context, I examine the limitations of assigning GIs the role 
of protecting traditional knowledge, and the conditions under which GIs may function 
well in the biodiversity-rich countries of the South. 

5.2.1 The Geographical Limitations of Geographical Indications 

One of the foremost limitations of GIs in protecting TK arises from the geographical 
restriction they impose on the goods the protection covers. The definitional provision 
of the Lisbon Agreement provides that to qualify for protection, the “quality and 
characteristics” of the product should be “due exclusively or essentially to the 
geographical environment, with its inherent natural and human factors.”170 Under the 
TRIPS Agreement too, the dual requirements that “indications identify a good as 
originating in the territory” and that the “quality, reputation or other characteristic of 
the good is essentially attributable to its geographical origin” require a qualitative link 
between the product and the geographical environment in which it is found.171 Due to 
the strong link between the product and the geographical place identified, the 
contemporary legal atmosphere does not allow the licensing of GIs even if similar 
goods are manufactured outside the designated territory.172 

Relating to the geographical limitation, some writers also refute the suitability of 
GIs to protect TK on the grounds that “GI protection is of assistance only where the 
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knowledge is associated with a defined geographical area.”173 Accordingly, “if the 
knowledge is scattered ..., a GI cannot be used.”174 This view takes a narrow 
understanding of the origin requirement for GIs as a single criterion of geographical 
attachment of a good to a place.  

The total reliance on geographical locations for GI protection takes a narrow 
understanding of factors that give rise to the specific quality of the product, such as 
the link of “culture to land.”175 This link, which may have existed at the start of the 
manufacture of a good, may subsequently have been stretched to the point that its 
existence is difficult to prove.176 Members of a traditional community may 
manufacture the GI goods in a different geographical setting due to the availability of 
transport, electricity, financial services and other facilities in a particular geographical 
setting other than the original place, but still stick to the traditional standards of 
production that became the basis for GI protection.  

Moreover, traditions in manufacture and skilled staff can be shifted from one 
geographical area to another, in particular in view of the increasing mobility of human 
resources in all parts of the world.177 As Soam notes, “it is a widely accepted fact that 
whenever people go to other places they bring along some product (such as sweets, 
textiles, handicrafts, artifacts, etc.) that has a specific reputation due to its association 
with its place of origin.”178 Due to the geographical limitation of GI protection, it is 
argued that related cultural practices and traditional methods of production may not be 
protected in the case of ex situ manufacture of an agricultural product by people who 
have migrated from one place to another.179   

The exclusive emphasis on geographical territory as a basis of protection has 
probably to do with the age-long conception of AOs, which protect a product whose 
“quality and characteristics” are due “exclusively or essentially to the geographical 
environment, with its inherent natural and human factors.” As indicated in the 
discussion of the definitional aspects of AOs and GIs, AOs protect goods that acquired 
a particular “quality and characteristic” on account of the physical factors in a 
geographical location. GIs, as a concept that the TRIPS introduced “in a ground-
breaking manner,” have an expansive scope that includes GIs that can also “highlight 
specific qualities of a product which are due to human factors that can be found in the 
place of origin of the products, such as specific manufacturing skills and traditions.”180 
Thus, a GI protection can exist on the presence of purely human factors in a 
geographical origin – when these factors contribute to a given “reputation or other 
characteristic” of the good. With this understanding of GIs, where their protection is 
not exclusively limited to goods with “a given quality, reputation or other 
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characteristic” from climatic, ecological and cultural factors affixed in the 
geographical setting, the geographical restriction of the protection is not warranted.  

As a result, in the case of ex situ–manufactured GI goods whose “quality and 
characteristics” do not arise from the physical factors affixed to a geographical 
territory, indigenous people and local communities ought to be allowed to control the 
production of their goods and earn royalties through licensing. Licensing is defined as 
“the grant of permission by the owner of the IPRs to another person or legal entity to 
perform one or more of the acts which are covered by the exclusive rights.”181 It is a 
mode of assigning rights to information covered by the IP protection. Licensing will 
enable traditional knowledge owners to protect the traditional methods of production 
and related cultural practices by assigning rights associated with their GI in the 
relevant circumstance of ex situ manufacture by third parties. In this way, indigenous 
people and local communities may get the rewards for their continuous creations and 
ensure the perpetuity of their cultural practices and traditions through the conditions 
set out in the written document by which the license is granted.  

The assignability of the rights to information – through licensing – distinguishes 
all IP protections from other forms of protection for intellectual creations, such as 
farmers’ rights, access legislation and cultural heritage laws.182 Nothing justifies the 
exclusion of traditional knowledge–protection tools from assignability through 
licensing while the protective tools of its epistemological counterpart – Western 
scientific knowledge – are assignable in all of the forms (patents, copyrights and 
trademarks).  

Also, there are precedents where products registered for AO have been licensed 
by the AO rights owners – proof that the quality, reputation or special character of at 
least some products is not therefore exclusively or essentially attributable to the 
physical character of the geographical environment, but also to human intervention 
through traditional knowledge–based production methods. Moran gives the example 
of Bleu de Bresse cheese, where the French owners of the AO rights sold a licence 
agreement to New Zealand.183 In this agreement, technical aspects of production are 
under the control of the cheese-makers from France, and the product comes out under 
a label that is similar to that of the French cheese but that notes the different country 
of origin.184 During the time since this arrangement was made it has been argued that 
cheeses produced through such an arrangement are unsuitable for appellations of 
origin.185 As an expansive regime introduced by the TRIPS, however, the protection of 
GIs can now be made operational through legislation devised in a manner that allows 
the licensing of ex situ manufacture in the case of certain categories of GIs, for 
example in cases similar to Bleu de Bresse cheese. 
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The EU GI regime protects products whose “specific character” is not attributable 
to the geographical factors of a specific origin through the traditional specialty 
guaranteed (TSG) modality. As indicated above, the EU’s PDO and PGI systems 
protect different types of goods based on the level of attachment that the good has to 
its geographical territory. As recently pointed out in the Czech Presidency High Level 
Conference on the Future of Agricultural Product Quality Policy, there has been strong 
interest in TSGs from the EU new member states due to “historical factors – forced 
immigration and standardization after the second world war.”186 Developing countries 
should adopt stratified GI regimes that will allow them to choose the appropriate 
modalities for specific products on a case by case basis. Thus, developing countries 
may devise TSG-type variations of GIs to rectify some of the shortcomings related to 
geographical restrictions.  

In practical terms, a WIPO study noted that the wording dealing with requirement 
of origin in some countries states only general requirements that the product must be 
made in the indicated place or that the producer must be located in that area.187 More 
specific requirements have also been reported, for example,188 

• requirements that all stages of production (raw material, processing and 
preparation) must occur in the designated area; 

• requirements that the raw material (e.g., grapes) must have originated in 
the area in question (except in some cases of tolerance concerning a small 
proportion from another area); 

• requirements that the stage of production which gives a product its 
distinctive character must occur in the area (e.g., for spirits); 

• requirements that at least one of the stages of production must occur in 
the area. 

This variation among requirements evidences that there are no hard and fast rules on 
the geographical restriction of GIs. The rules are malleable enough to allow 
adaptability in specific circumstances. Therefore, geographical limitations should not 
deter the effectiveness of GIs in the relevant circumstances. 

A more serious concern arises when the relevant knowledge is scattered across the 
national territories of two or more states. This problem was noted in a study which 
concluded that IP protection may not be feasible for some plant genetic resources and 
crops because one cannot properly trace their origins to a particular source.189 
Nevertheless, the same study confirmed that there are crops for which such 
determination is possible, “especially if the time-span under consideration for granting 
such rights is limited and accounts only for recent decades.”190 Even in cases where a 
good which is a likely candidate for GI protection is found across the territories of two 
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or more states, the respective states have found ways to work together to allow joint 
registration of GI rights.191 The presence of a resource and the accompanying 
knowledge in two or more than two states that have a common interest to preserve 
these resources will not be a problem as such if they adopt GIs as part of an overall 
strategy to protect traditional knowledge. The establishment of a regional or sub-
regional group of developing countries that could become a focal point for 
interagency review with respect to the integration into domestic law of existing and 
evolving international legal standards affecting innovation – as Maskus and Reichman 
suggest – may, for example, facilitate the coordinated implementation of GIs in these 
circumstances.192 

5.2.2 The Economics of Geographical Indications 

Another major doubt as to the feasibility of GIs as a strategy to protect TKBAPs in 
developing countries arises from the cost and benefit analysis of the implementation 
of GIs. Some argue that a GI-based strategy may be an expensive endeavour for 
developing countries due to the administrative costs of GI registration and 
enforcement, the costs of maintaining “quality, reputation or characteristic” of the GI 
good, and the operative costs of marketing GI goods in the international market. 

Under the TRIPS Agreement, the obligation of WTO members to protect a GI 
applies only if the GI is protected in the country of origin.193 A country that adopts a 
GI system incurs administrative costs to establish a national system of legal and 
administrative frameworks for the registration and enforcement of GIs. Also, 
resources for the enforcement of sustainable and tradition-based production norms 
that gave rise to the required quality, reputation or other characteristics of the product 
covered by the GI are needed to protect the GI from genericide. It is argued that these 
costs might be prohibitively high for developing countries.194 

Indeed, the introduction of national IP legislation such as a GI registration system 
involves enforcement and administration costs. However, developing countries are 
required at any rate to introduce implementation frameworks for IPRs, a process that 
creates a very considerable burden, as most of them phase in the requirements of the 
TRIPS. The implementation costs related to mainstream IPRs included in the TRIPS 
were imposed on developing countries without any suggestion of the necessity to 
undertake financial or economic impact studies.195 Ironically, the same group of 
countries who lobbied for strong domestic enforcement of IPRs by WTO members 
resist the extension of enhanced GI protection to products other than wines and spirits 
on the grounds that GIs cause costly administrative burdens for developing 
countries.196 The implementation cost of GIs is not so much of a burden as the 
implementation costs of other IP regimes that are not to the benefit of most developing 
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countries. WIPO’s effort to help countries re-orient national legal regimes in line with 
the TRIPS through its “Cooperation for Development Programme” should focus on IP 
regimes such as GIs that have real “development” implications. 

Also, opponents of the extension of GIs have tended to exaggerate the cost of 
maintaining the “quality, reputation or other characteristics” of the good. Where 
TKBAP is concerned, the GI standards implemented to preserve the “quality, 
reputation or other characteristics” of a good are the traditional practices that have 
existed among the community for generations. GIs do not introduce new standards of 
production methods that involve intensive training and costly means of production – 
like the excessive environmental and sanitary standards that the industrialized 
countries frequently impose on developing countries’ export goods. As such, the 
“quality, reputation or other characteristics” of a GI-protected good in a developing 
country may be maintained at no significant cost. Once the GI good has acquired its 
market price for the distinctive “quality, reputation or other characteristics,” however, 
it is in the developing country’s interest to invest in qualitative agricultural production 
to meet market demands through the provision of financial services as part of their 
development endeavour. This gives the development partners of developing countries 
a role to play in improving the life of the rural community.  

Regarding the operative costs of GIs, it is argued that “GI is a capital intensive 
endeavour, requiring an elaborate structure for the control of market power to nurture, 
brand, and popularize susceptible local products to ensure their global reach and 
acceptability.”197 This view is premised on the notion that GIs are useful where 
consumers are willing to pay a premium on the market for products manufactured in 
the relevant region according to traditional methods in that region.198 It is true that GIs 
provide value when they protect the common reputation of farmers who strive to 
improve the quality and reputation of their products to match buyers’ preferences.199 
Faced with the mass production of agri-food resources that drives global food 
uniformity, consumers want more information about the origin of the imported 
product and how the imported product was produced.200 Therefore, GIs involve the 
transfer of information from producers to consumers about the favourable features of 
a good. This is achieved through brand management initiatives that involve strong 
promotion and marketing. Due to the long-standing tradition of AO product 
marketing, EU producers have developed sizable market share and brand recognition 
in the agri-food industry. Therefore, effective use of GIs will require developing-
country producers to invest capital to break into the market that has already been 
controlled by EU producers.    
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However, this may not present a problem for developing-country producers in the 
immediate future, due mainly to the peculiar mode in which their products are made 
available to the market. The mode by which EU producers access the market is 
fundamentally different from that of producers in developing countries. For the most 
part, producers in the developing countries do not have direct access to the market. 
Their products usually pass through a long chain of wholesalers, importers, 
distributors, manufacturers and retailers before they reach consumers in the 
international market. In contrast, EU producers have niche markets which they access 
themselves without passing through such a complex supply chain. As Downes and 
Laird observe, GIs “show the greatest potential where traditional small-scale 
production is still present, on the supply side, and where end-use products are 
marketed directly to consumers ... as opposed to primary commodities that pass 
through many hands, and in some cases are heavily processed, before reaching the 
consumer as end products.”201  

Therefore, as they stand, GIs may not necessarily benefit developing-country 
producers on the same route as EU producers, which makes the argument about the 
cost of operation irrelevant, at least with respect to the majority of small farms and 
cooperatives in developing countries. A recent study conducted by the NGO Light 
Years IP reviews a number of TKBAPs from developing countries that are known 
worldwide for their reliably high quality within the industry but not by consumers.202 
As indicated above, the recognition of the TK component of GIs should make it 
possible to license their use to other parties in the industry who are aware of the 
quality, reputation and rich tradition behind the products they supply in the market. 
The establishment of GI systems in these countries gives developing-country 
producers bargaining power vis-à-vis wholesalers, importers, distributors, 
manufacturers and retailers in the determination of the prices for their high-quality 
products. The developing-country producers may be able to get improved income by 
controlling the price for their products – getting out of the commodity price 
determination.   

Developing-country producers may also demand that wholesalers, importers, 
distributors, manufacturers and retailers of their products enter into licensing 
arrangements to take their GI-protected goods to market. Through such arrangements, 
the wholesalers, importers, distributors, manufacturers and retailers may be required 
to pay royalties for the GIs, either through commitments to establish service facilities 
such as farmer support centers, hospitals or schools in local communities, or direct 
payments to organizations, associations or government agencies who may allocate the 
funds in the manner they deem beneficial to society. However, financial gain from the 
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royalties may not necessarily be the object of the licensing. In some cases, the 
licensing may be offered royalty-free to the distributors, who, in return, would invest 
in brand management and would actively promote the GIs to consumers.203 
Developing-country producers may, in this way, be able to make deals with the 
distributors of their products, who mostly have direct access to consumers and the 
necessary capital to invest in promoting and advertising a product “with a given 
quality, reputation or other characteristics,” to improve its price in the market. If so 
designed, GIs are the most convenient IP tools to serve indigenous people and local 
communities for a wide list of products the aforementioned study identified, such as 
Kenyan tea, Sudanese cotton, Namibian marula oil, Togolese black soap, Senegalese 
tuna, Tanzanian blackwood, Mozambican cashews, Ugandan vanilla, Madagascan 
cocoa, Malian mudcloth and Ethiopian leather.204 

However, the benefit of GIs to developing-country producers is not necessarily 
acquired only through cooperation with the wholesalers, importers, distributors, 
manufacturers and retailers in the market. In some cases, GIs would serve as marks of 
authenticity to protect goods that originate from developing-country producers and 
that already have an established reputation among consumers. Some goods are sold on 
the international market under the same GI names the developing-country producers 
are known for, but they do not actually originate from those producers. For example, 
the region of “Antigua” in Guatemala produces some 6 million pounds of genuine 
“Antigua” coffee,205 yet some 50 million pounds of coffee are sold under the 
“Antigua” denomination around the world.206 Indian “Darjeeling tea” producers 
export 8.5 million kg of such tea, generating some 30 million euro for the region, yet 
some 30 million kg of tea are traded around the world under the denomination 
“Darjeeling.”207 The list goes on, including products as diverse as Indian Basmati rice, 
Namibian Devil’s Claw, South Pacific Kava, South African Rooibos, Andean Quinoa, 
the Neem tree and so on.208 In all these circumstances, the domestic exporters in the 
respective developing countries are in a strong position to invest in the promotion and 
advertisement of their products, to widen and control the market they have already 
acquired and to prevent the sale of counterfeits of their products. They only lack the 
legal means to control and protect their brands to prevent the displacement of their 
market share through the sale of counterfeit goods that free-ride on their reputation. 
GIs offer an effective remedy to rectify these problems and would enable the 
producers to acquire an improved income.     

Finally, it is worth mentioning that the effectiveness of GIs depends on 
understanding and acting in accordance with their limitations. GIs are not ideal 
instruments to protect all forms of products of TK. GIs only respond to the needs of 
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communities that seek affirmative IP protection of their own for the products of their 
knowledge. As indicated in the discussion on their definitional aspects, GIs identify 
“goods.” As such, they are applicable to products of TK that are already on the market 
as commercial goods.  

First, this immunises GIs from the criticism generally labelled against IPRs – that 
they may commodify the culture of indigenous peoples and eventually annihilate their 
traditions through market forces. They are ideal instruments to afford positive 
protection (as opposed to defensive protection) for TKBAPs that already are made 
commercially available.    

Second, they do not protect some of the intangible forms of traditional knowledge, 
such as methods of medical treatment, techniques for dyeing cloth, folk music, and 
dances. GIs do not offer a perfect solution to the “scourge of biopiracy” in 
circumstances where the knowledge that gives rise to the qualitative attributes of the 
product is imitated and the product is marketed under a different name.209 Thus, GIs 
are best adopted as part of, or independent of, an overall defensive intellectual 
property strategy that limits patents related to TK on the various uses of biodiversity 
resources and prevents the misappropriation of intangible cultural heritage through 
inward-looking cultural protocols – as has been suggested in the WIPO global fact-
finding mission report.210 

6. Conclusion  
he need to protect and recognize TK has increasingly become a critical issue of 
global concern. Considerable differences exist, however, as to the nature and 

scope of protection and the extent to which the issue may be addressed in the 
respective institutions entrusted with the task. There are divergent views on whether to 
extend the family of intellectual property to include traditional knowledge and on 
whether the search for a regime of TK protection should aim for a single regime to 
cover all types of traditional knowledge or a set of different, specific regimes, each 
adapted to the nature of the subject matter to be protected.211 

The search for an appropriate modality of protecting TK transcends a single 
model, as the needs and expectations of traditional communities differ. Depending on 
the purpose and the context in which their knowledge is practised, it may be difficult 
to find a single strategy best suited to the practices and values of traditional 
communities.  

The industrial countries have managed to protect diverse forms of intellectual 
production through different layers of IP framework. The globally entrenched, modern 
IP regimes offer different levels of protection to different types of Western knowledge. 

T
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In the wake of technological revolution, for example, the industrial countries managed 
to expand the existing IP framework to fit different forms of computer-related 
inventions: patents for some categories of software inventions; copyrights for 
computer databases and expression of algorithm formulae; domain names in the case 
of web servers and networks.  

Likewise, the frontiers of “invention” in the field of TK exist in varied forms. The 
search for an appropriate modality of traditional knowledge protection should involve 
identifying different regimes based on the nature and use of the knowledge in the 
respective category. In the context of commercially available TKBAPs, this is best 
achieved through the re-examination of the suitability of the established knowledge-
protection tools to the needs of indigenous people and local communities. 

In this regard, GIs present a unique opportunity for an affirmative protection of 
TKBAP that will empower the owners to participate in the global market and acquire 
an added price for their contribution to the development or improvement of plant 
varieties and for their commercially valuable information. The developing countries 
should take a proactive role in adopting GIs suited to the circumstances of their 
agricultural production, and in exploiting the flexibility inherent in the system. 
However, the recognition of the intellectual contributions of the farming community 
should involve the reforming of the system to allow GI owners to license the 
distribution of their goods – as do any other intellectual property owners. This is 
essential and appropriate in circumstances where the physical characteristics of the 
geographical environment do not factor in the “quality, reputation or other 
characteristics” of the good. This would give developing countries the opportunity to 
evaluate the benefits and costs of GIs as part of their economic development 
endeavour in the long term.     

While this paper focuses on the potential of GIs – market-related instruments – to 
afford protection to the commercially available products of TK holders, it also 
recognizes that other categories of biological resources and related products of TK 
may be inherently inappropriate subjects for market-related tools. The development of 
sui generis defensive intellectual property policy built upon the inward-looking 
cultural protocols that already exist within a community would, as suggested by many 
scholars and recently advanced by WIPO and the CBD, be a major complement in 
responding to the needs of indigenous peoples and local communities. 
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