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Construction of the Legal System of Forestry Carbon
Sequestration Transaction in China
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Abstract Legal nature of forestry carbon sequestration transaction in China is introduced. Forestry carbon sequestration transaction is a kind of
formal, bilateral, consensual and compensatory legal behavior following the principle of autonomy and having the nature of contract. Legal regula-
tion of forestry carbon sequestration transaction is necessary for making and using demonstration text of contract, distributing the subject right and
responsibility of forestry carbon sequestration transaction, offering references for environmental protection and other fields, and developing the vol-
untary market of forestry carbon sequestration. Based on this, construction of legal system of forestry carbon sequestration transaction is discussed
from nine aspects, such as determining the subject, object and the third party in legal relationship of forestry carbon sequestration transaction, mak-
ing clear the benefit distribution of subjects, and determining the effective element of legal behavior, the transaction price, the performing mode of
transaction, the benefit distribution of subjects, the mode of bearing legal responsibility, and the trade dispute settlement means,.
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Forest and wetland could absorb, collect and store carbon
dioxide rapidly and largely, which is called carbon sequestra-
tion. Carbon sequestration transaction denotes that developed
countries buy carbon sequestration index from developing coun-
tries, and this is an effective way realizing ecological compen-
sation of forest through market mechanism'"’. International re-
searches about forestry carbon sequestration problems have
begun since the mid-late 1960s. With the implementation of
Kyoto Protocol in 2005, forestry sequestration researches have
been developed in China, mainly including the cognition on rel-
evant problems of carbon sequestration projects under the
mechanism of clean development, the transaction rule and poli-
cy selection of afforestation and reafforestation carbon seques-
tration projects, the selection of prior development regions,
management status and evaluation index system, as well as
the climate variation and Chinese forestry carbon sequestration
policies. Management and operation of forestry carbon seques-
tration require the guidance of policies and laws. Legal resear-
ches concerning forestry carbon sequestration in China recently
began to draw the attention of scholars. LI Nuyun pointed that
management policy matched with regional layout of carbon se-
questration should be established and carried out®’. CAO Kai-
dong proposed that in order to push the establishment of volun-
tary market of forestry carbon sequestration, the national legis-
lation and the formulation of regulation and regional restriction
should be advanced™ . YANG Hua maintained that the exertion
of national legislation should follow the rules of the government
of the parties'®!. DENG Haifeng believed that through the guid-
ance of policies and laws, market subjects would be able to un-
derstand the potential ecological value of projects and through
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institutional designs, ecological benefits could be transformed
into economic benefits'®’. Forestry carbon sequestration trans-
action is adjusted by legal rules such as forest law and environ-
ment law and restricted by the rules such as contract law and fi-
nancial law. This paper tries to discuss the legal system of for-
estry carbon sequestration transaction in order to provide refer-
ence for the policy making.

1 Legal nature of forestry carbon seques-

tration transaction in China

(1) Forestry carbon sequestration transaction is a con-
tract. Forestry carbon sequestration, as an undertaking of pub-
lic welfare, could embody the ecological functions of forest, re-
duce the contents of greenhouse gases in atmosphere and pro-
tect living environment of humans. But the public welfare could
not realize partial compensation through direct financial pay-
ment, as the ecological benefit compensation of public welfare
forest. Forestry carbon sequestration transaction is a market-o-
riented way of forest ecological benefits with the joint efforts of
global community. Therefore, it is an agreement of purchase
and sale which transfers the ownership of carbon sequestration
embodying the thought of free conclusion, following the princi-
ple of autonomy and having the nature of contract. The sellers
undertake the duty of ensuring the delivery of carbon sequestra-
tion available for computing with promissory quantity and quality
as the buyers pay.

(2) Forestry carbon sequestration transaction is a kind of
formal, consensual, bilateral, compensatory and continuous le-
gal behaviors. Firstly, forestry carbon sequestration transaction
is a kind of formal legal behaviors. According to the current
rules, the implementation of forestry carbon sequestration pro-
jects needs the approval and guarantee from the governments
of cooperative parties, including the determination of operation
rules and procedures of the projects, auditing standards and in-
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viting independent management entities designated by contrac-
ting parties’ session to approve eligibility, verify emission reduc-
tion and so on. Therefore, forestry carbon sequestration trans-
action, with its formal nature, can be set up and become effec-
tive with a particular form defined by law. Secondly, forestry
carbon sequestration transaction is a kind of consensual legal
behaviors. After contracting parties come to an agreement, for-
estry carbon sequestration transaction could be set up and be-
come effective without delivering final outcome in fact and thus
it has consensual nature. Thirdly, forestry carbon sequestration
transaction is a compensatory legal behavior. The sellers un-
dertake the duty of ensuring the delivery of carbon sequestra-
tion available for computing with promissory quantity and quali-
ty, that is to say, the sellers undertake the duty of blemish
guarantee as the buyers pay, and thus it has compensatory na-
ture. Fourthly, forestry carbon sequestration transaction is a le-
gal behavior that contracting parties undertake the duty of con-
sideration payment, and thus it has bilateral nature. Fifthly, the
time of forestry carbon sequestration transaction is long gener-
ally and the delivery of outcome needs a continuous process.
Therefore, the transaction is a continuous legal behavior. If the
legal behavior is terminated due to force majeure, reinstated le-
gal consequence couldn't be reached when contracting parties
terminate the contract by negotiation or the contract is termina-
ted according to termination conditions of engagement, as a re-
sult, remedial measures should be adopted such as compensa-
ting the loss based on the selection.

2 Necessity of regulating forestry carbon

sequestration transaction legally

2.1 Necessity of making and utilizing contract model
text Contract model text, according to contract law, is de-
fined by the third party who does nothing with contract (for in-
stance, government sections, industry association, chamber
of commerce, consumers’ association and so on) based on
having the demonstration effect legal rules and conventions.
First of all, model text has a strong demonstration effect on
certain oft-repeated cases in forestry carbon sequestration
transaction and it plays a guiding role in determining the rights,
duties of the parties, performance ways, undertaking ways of
responsibility and disputes settlement ways. Next, based on
the model text, parties have the reference as they enter into a
contract, and thus they are unnecessary to negotiate about
each contract term, which reduces the negotiation fees. Third-
ly, the procedure of forestry carbon sequestration projects is
complicated, including the procedures such as project design,
approval of national authorities, project authorization, registra-
tion, implementation and detection, inspection and certification,
issuing emission reduction, in which, project design includes
many requirements such as overall description of project, oper-
ation period and crediting period™®’. Contract model text could
simplify the measurement and inspection procedures of the
transaction, and standardize the procedures, enabling the pro-
ject developers to complete the file design independently and
reduce the consulting fees.

2.2 Necessity of determining the responsibility of sub-
jects in forestry carbon sequestration transaction Laws
concerning forestry carbon sequestration transaction emphasize
the equity principles, reasonability and valuable consideration,
and with its publicity, normalization and enforceability, the for-
est farmers, state-owned forest farms and afforestation corpo-
rations are able to understand carbon sequestration market,
which is favorable for determining the responsibility of transac-
tion subjects reasonably and ensuring the implementation
through enforcement. The benefit distribution and definition of
responsibilities and rights lack the legal regulations between
market subjects of forestry carbon sequestration transaction
and between market subjects and government. Firstly, the
rules concerning risk bearing between market subjects are defi-
cient. The sellers should invest some money in the initial period
of projects. If the registration is failing, the capital can’t be re-
covered, and thus the risk bearing should be examined and ap-
proved before the transaction becomes effective. The buyers
should not only pay the whole fees of carbon sequestration in
the ex-ante transaction, but also take part in the whole process
of project, which will lead to high risk, i. e. the risk sharing of
fees should accord with equity principles. Secondly, the profit
distribution between Chinese government and project imple-
menting parties, the determination of types, ratio and paying
ways of tax and fee, etc.. Thirdly, intermediaries provide serv-
ices in the aspects of environment, finance and laws for the im-
plementation party of forestry carbon sequestration project, so
the responsibilities of entering and exiting project as well as that
of breaking a rule should be determined. All these need the
regulation and restriction of laws and the implementation rules.
2.3 Necessity of providing reference for environmental
protection and other fields As a kind of new compensation
mechanisms, forestry carbon sequestration transaction could
provide reference for relevant fields. Firstly, ecological benefit
compensation of forestry carbon sequestration has provided
helpful references for current ecological compensation mecha-
nism of public welfare forest. Forest ecological benefit compen-
sation mainly realizes partial subsidy through direct financial
payment, which is a government behavior. However, forestry
carbon sequestration transaction plays its role through market
mechanism, and this compensation has beneficial nature. Sec-
ondly, ecological benefit compensation of forestry carbon se-
questration has provided a new thought for promoting emission
right trading. Emission right trading has been on trial for a long
time, yet not been expanded to a larger scale due to the imper-
fect market environment. And a relative developed carbon se-
questration market mechanism could provide thoughts for the
trading. Finally, carbon sequestration transaction mechanism
could provide reference for the conservation of international
freshwater resources, especially for benefit equilibrium of water
resources between upstream and downstream countries of na-
tional boundary rivers and international rivers'’.

2.4 Necessity of developing the voluntary market of for-
estry carbon sequestration transaction Forestry voluntary
carbon sequestration transaction is a kind of transactions oc-
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curred between market subjects ( Companies, governments,
non-government organizations and individuals) who purchase
credit limit of carbon not for realizing prescribed goals of Kyoto
Protocol® . The transaction needs some adjustment rules to
regulate voluntary market of forestry carbon sequestration
transaction. The regulation of subjects, objects and transaction
rules of the voluntary market will certainly enable the whole forest-
ry carbon sequestration market to develop into scale economy.

3 Construction of legal system of forestry

carbon sequestration transaction

3.1 Determining the subjects of legal relationships in for-
estry carbon sequestration transaction Subjects of legal
relationships in forestry carbon sequestration transaction in-
clude buyers and sellers. In the non-voluntary market transac-
tion of international forestry carbon sequestration, the country
has principal qualification. The buyers could only be concluded
as the governments and the carbon funds belonging to world
banks in Attachment | of Kyoto Protocol while the sellers mainly
are developing countries. Many enterprises believe that the
emission reduction of greenhouse gases will be carried out and
the emission reduction cost of carbon dioxide in the future will
be high. Therefore, in order to avoid risks and take a dominant
position in market transaction, the enterprises take part in cur-
rent carbon sequestration market transaction positively™®’. Ac-
tual providers of carbon sequestration transaction are owners
and operators of forest generally. In China, the providers could
be individual farmers, collective forest farms and other entities.
3.2 Determining the objects of legal relationships in for-
estry carbon sequestration transaction The objects of legal
behaviors in legal theory should be the objects referred to rights
and obligations of subjects in the legal relationships. Forestry
carbon sequestration is the object of forestry carbon sequestra-
tion transaction, which is quantized as emission reduction unit
of Kyoto, i. e. the unit that some organization promises to uti-
lize for completing the emission restriction of Kyoto Protocol.
Due to the externality of ecological benefit, carbon sequestra-
tion of present forest becomes " public goods" without clear
property rights™®’. Under the background of Kyoto Protocol, the
departments which need greater space to emit carbon dioxide
are inevitably to acquire carbon emission right through purcha-
sing. Therefore, forestry carbon sequestration relating to car-
bon emission right internationally becomes a property necessa-
rily. As far as the national environment management is con-
cerned, it refers to the whole forest resources; as far as the
single forestry carbon sequestration transaction is concerned,
it's the specialized forestry carbon sequestration, and the pos-
session of forestry carbon sequestration equals to the posses-
sion of property rights. When forestry carbon sequestration is
regarded as the object of legal relationship, it should have con-
siderable certainty and concreteness.

3.3 Determining the third party of forestry carbon se-
questration transaction The third party of forestry carbon
sequestration transaction mainly includes brokers and measure-
ment certification authorities'®’. The principal effect of brokers

is searching for suitable providers and purchasers of carbon se-
questration. And the measurement certification authority is the
deliberation and inspection institution which undertakes the re-
sponsibility of analyzing the feasibility of carbon sequestration
and baseline design. This paper believes that the brokers
should be restricted by the following points. Firstly, the brokers
offer the chances or the medium services of concluding trans-
action; secondly, the brokers should work based on the in-
structions and requirements of clients ( buyers’ entrustment or
sellers’ entrustment) ; thirdly, the brokers should be the spe-
cialists with capacity for civil conduct and responsible for the
factuality and effectiveness of inspection results; finally, the
fees for the brokers should consider that if they contribute to
concluding the transaction of forestry carbon sequestration. If
the transaction is concluded, the brokers could ask a party or
contracting parties to pay the rewards for informing the chances
of concluding forestry carbon sequestration transaction or provi-
ding medium service. The expenses of transportation, board
and lodging, public announcement, printing and inspection
used for concluding the transaction should be paid by the bro-
kers, because these expenses have been included in the re-
wards. Oppositely, if the brokers haven't helped to conclude
the transaction, he could ask a party or contracting parties to
pay the expenses without any rewards.

3.4 Determining the effective elements of legal behaviors
in forestry carbon sequestration transaction The establish-
ment of legal behaviors in forestry carbon sequestration trans-
action, as same as ordinary civil legal behaviors, should go
through the stages of offer and acceptance. After the establish-
ment of the behaviors, it should be considered that whether
these behaviors are effective. The effective elements of forestry
carbon sequestration transaction should include 4 points. The
first is the behavior ability of parties. The behavior ability of
government represented for the nation to conclude forestry car-
bon sequestration transaction should take the rules of Kyoto
Protocol as the standards and the ability of voluntary market
subjects should in accord with the requirements of civil law for
natural person and juridical person. The second is the factuality
of the declaration of intention. It is the basic rule for the effec-
tiveness of civil legal behavior. Although the parties don’t have
the complete liberty of intention ( due to the restriction of related
rules) in the legal behaviors of forestry carbon sequestration
transaction, the effectiveness should be the results of fair nego-
tiation between parties. If the declaration of intention is untrue,
namely, cheating, duress and so on, the behavior will be inef-
fective or its effectiveness will be uncertain. The third is the va-
lidity of transaction. That is to say, the transaction conforms to
the rules of current national laws or doesn’t contradict current
laws. The following behaviors are ineffective, such as the be-
haviors harm others’ benefits due to malicious collaboration,
the behaviors damage the public benefits under the guise of le-
gitimate acts concealing illegitimate purposes, or the behaviors
break the compulsory rules of laws and administrative regula-
tions. The forestry carbon sequestration transaction should
conform to the goals of public benefits in China without contra-



ZOU Li-mei et al. Construction of the Legal System of Forestry Carbon Sequestration Transaction in China 51

dicting public orders in that it concerns about the benefits of a
third party or the public. The forth is the peculiar effective ele-
ments. Peculiar effective elements such as occurrence of con-
ditions attached to the transaction and approach of the deadline
are applicable to the behaviors of forestry carbon sequestration
transaction.

3.5 Determining the transaction price Transaction prices
include market regulation price, government-fixed price and
government guiding price. Market regulation price is the basic
form of price. The nation interferes with the prices of some
commodities by setting government-fixed price and government
guiding price directly for social public benefits. Government
guiding price denotes that according to the rules of price law,
government price administrative departments or other related
departments guide operators to set a price in terms of the
standard price and its floating range stipulated based on pricing
authority and scope. Transaction price of forestry carbon deter-
mines the benefit distribution between contracting parties of the
transaction and the computation of ecological benefit compen-
sation. Therefore, the price of forestry carbon sequestration
transaction should adopt government guidance without confor-
ming to the transaction principles of common commaodities. But
guiding prices among different regions should be determined
combining with the actual conditions of different regions, the
improvement of local community life led by carbon sequestra-
tion projects, the protection degree of biodiversity, afforestation
cost and so on, instead of being determined with the same
price measurement.

3.6 Determining the performance modes of the transac-
tion Performance modes of forestry carbon sequestration
transaction mainly include ex-ante transaction, ton-year trans-
action and ex-post transaction. Ex-ante transaction means that
before the implementation of projects, the buyers (or inves-
tors) have paid the capital of the whole project or the price of
agreed carbon sequestration, i. e. the buyers, having pre-pay-
ment obligation, become the actual owner of carbon sequestra-
tion and take part in the whole process of the project; ton-year
transaction means that the buyers of forestry carbon sequestra-
tion transaction pay money annually according to annual actual
increase of forestry carbon sequestration multiplying by agreed
price, and both the contracting parties have simultaneous per-
forming obligation; ex-post transaction means that the sellers of
carbon sequestration design, apply, finance and carry out for-
estry carbon sequestration projects, and they search for the
buyers of carbon credit to make a deal after acquiring Certified
Emission Reductions (CER) , i. e. the sellers have the pre-per-
forming obligation™. Therefore, subjects in different perform-
ance modes have different counterargument rights based on the
contract law. Investors in ex-ante transaction enjoy the counter-
argument right for security, both the contracting parties in ton-
year transaction enjoy counterargument right of simultaneous
performance, and the buyers in ex-post transaction enjoy pre-
performing counterargument right.

3.7 Determining the benefit distribution among subjects First
of all, the risk distribution in forestry carbon sequestration transaction

should be determined. Risk means the loss caused by damages and
losses of subject matters due to the inscrutable faults. The bas-
ic principle of the transfer of damages and losses risks for sub-
ject matters in contract is transferring at the beginning of the
payment. In the transaction, the growth circle of forest is very
long, and forestry production benefit will show great uncertainty
due to the impacts of plant diseases and insect pests. During
the period, international carbon sequestration market may
change a lot. If the payment is defined as the expiration of per-
forming period according to basic principles of the contract law,
the risks of carbon sequestration forest are transferred when
the performing period expires, which means the sellers should
undertake the damages and losses risks of forest in next few
years or even more than 10 years, and thus the risk of sellers
are too high. Next, examination and approval risk before the
effectiveness of transaction should be determined. If both sides
have the intention to make a deal, the examination and approv-
al risk before the effectiveness of transaction should be shared
reasonably. Technical risk is shared reasonably if there isn’t an
agreement referring to the rules of commissioned technical de-
velopment contract in technical contracts. The risk of not being
approved which was regarded to be approved should be shared
instead of being undertaken by one side. Again, the risk bear-
ing of rewards of forestry carbon sequestration project can be
determined referring to the rules concerning risk bearing of re-
wards in lease contract. In the operation process of forestry
carbon sequestration project, once the risk occurs, the money
paid by the buyers should be returned by the sellers,which ac-
cords with the legal principle of the conformity of rights and du-
ties. It’s considered that risk bearing of expenses doesn’'t have
retroactive effect, that is to say, the money which has been
paid already will not be returned while the money not paid be-
fore can be passed.

Regarding benefit distribution between Chinese govern-
ments and implementing subjects of projects, the determination
of types, ratio and paying ways of tax and fee should consider
the effects of ecological benefit compensation of forest and its
social public effects. Therefore, consideration such as prefer-
ence and remission should be provided in the aspect of tax with
regard to the benefit of contracting parties.

3.8 Undertaking modes of legal responsibilities of forest-
ry carbon sequestration transaction Undertaking of liabil-
ities for breach mainly includes the main modes of actual per-
formance, penalty, compensating the loss and earnest money,
and the additional modes such as repairing, replacing, recas-
ting and returning goods. Breach of forestry carbon sequestra-
tion constitutes a kind of liability for breach. lts undertaking of
liabilities for breach is not exactly as the common ones. Firstly,
idea of law in China emphasizes that undertaking modes of lia-
bilities for breach should consider if the actual performance can
be adopted beyond all in that actual performance could mostly
reflect transaction goals. However, the technicality and com-
plexity of forest resource have determined its polytrope, which
may easily lead to the impossibility of actual performance or in-
conformity with transaction goals. What's more, the rule of re-
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moving the priority of transaction also restricts the applicability
of actual performance principles. Secondly, compensation for
damages is a kind of legal undertaking modes of liability for
breach, usually taking the mode of monetary compensation.
This is because most of the civil laws aim at obtaining economic
benefits and monetary compensation which is convenient and
simply conforms to the goal. Besides the goal for economic
benefits, forestry carbon sequestration aims at environmental
benefits in most cases, once the rights are invaded, the eco-
nomic compensation can’t be given entirely and reasonable
compensation modes can’t be determined. Therefore, the un-
dertaking mode of substituting performance can be adopted in
forestry carbon sequestration transaction'’.

3.9 Disputes settlement of forestry carbon sequestration
transaction According to rules of the contract law, the con-
ventional ways of disputes settlement in contracts include medi-
ation, arbitration and lawsuit. Firstly, mediation is a way with-
out legal enforcement, so it is not applicable to forestry carbon
sequestration transaction with foreign affairs. Folk arbitration
can't meet the requirements of authority and fairness in dis-
putes settlement of forestry carbon sequestration transaction.
For one thing, folk arbitration is not suitable to restrict the na-
tional will reflected in the transaction. For another, so far as
administrative arbitration system with government involvement
is concerned, it's hard to be fair if government is a party of for-
estry carbon sequestration transaction. International commerce
arbitration could overcome the defects of folk arbitration, which
is an available way for disputes settlement. Secondly, lawsuit
is a kind of effective dispute settlement way and the fair settle-
ment of disputes is ensured through judicial authority. Both the
parties based on forestry carbon sequestration transaction are a
kind of contractual relationship, similar to equal rights relation-
ship. Therefore, special lawsuit system suitable for disputes of
environmental resources contracts such as disputes of forestry
carbon sequestration transaction should be designed based on
the civil suits system. Also, besides the civil suits system, spe-
cial rules being different from civil suits system can be added
for settling disputes of environmental resources such as dis-
putes of forestry carbon sequestration transaction.
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