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Preface

This publicatiori has been prepared for those generally
interested in rural zoning legislation as a method of pro-
moting better land .utilization. It presents a general dis-
cussion of the method of zoning and of some of the problems
encOjintered in the drafting of zoning enabling legislation,
and in addition it offers concrete, illustrs.tions as to how
these problems night be resolved. A discussion of the consti-
tutionality of 'zoning imder the police power forms the content
of a separate st\idy, Land-Use Planning Publication No. 11. The
economic and social, aspects and import&nce of zoning have been
treated elsewhere by Messrs. C. I, Hendrickson, G. S. Wehrwein
and W, A. Rowlands. It is suggested that anyone interested in
rural zoning become familiar with their publications, l/ since
no adequate knowledge of zoning can be obtained without a study
of these economic and social aspects.

This study and Land-Use _ Planning publication No. 11 have been
prepared under the general^ supervision of L. E, Pfankuchon. He
and Mr. Hendrickson, at whose instance this work was begun, are

to be accorded special acknoTflodgment for their important sug-
gestions and criticisms. Acknowledgment is also due a number
of other people, ejnong them H. A, Hockley and V, Webster Johnson
of the Resettlement Administration, and P. M, Glick of the
Solicitor's Office of the United States Department of Agri-
culture .

1/ See the list of references at the end of this publication.



PAE? I - GENERAL

Introductory

Zoning: is a legal technique which within the past fifteen years
has undergone a phenomenal development in urban areas. Recently it

has been thought of in connection with purely rural areas to regu-
late land use, as one of the legislative measures available to

protect the public interest in the land. Zoning is a method of

exercising legislative power by w-hich regulations are applied by
districts. l/Vithin tlie limits of each district (oi* zone) created,

the regulstions applied must be uniform, Eovever, in different
districts, different regulations may be aDpli.d,

The creation of districts for various purposes is not new.

Neither is the application of regulative measures -o the land un-
heard of. Zoning merely institutes a systematic d Lstrictring pro-
cedure to prohibit certain uses of the land deleterious to the

.public interest. The character of an area wlii ch pronounces its

suitability for formation into a' district (zone) is its homogeneity
of condition for the purposes in vieiv. Another ana presenting a

different homogeneity may call for a different regulation, and may
be, accordingly, formed into an.o'uher district (zon;:). The mark of

zoning, then, is a heterogeneity of homogeneous districts.

Zoning is, furthermore, characterized by the goneralnoss of the
regulations applied. They are not particularized. Moreover, as

commonly conceived zoning operates prospectively. It has as its

object to prevent the recurrence of certain mistakes of the past;
and it normally reaches only to preventing the future establishment
of the designated misuse.

Zoning is not a cure-all, and does not in itself constitute" an
entire land-use program; but it is rather on^; of several regulative
measures which together might constitute such a program. In certain
instances zoning may be desirably used as a center around which the
complete program can be built. In other cases, zoning can bo more
appropriately used as a complement to other land-use measures. In

-s* still other cases, zoning nay not be necessary at all, for either
one or both of two reasons: either the circumstances do not warrant
it, or other more feasible measures might accomplish under the circum-
stances all that zoning could accomplish, Yv'hon, to what extent, and
how the interest of the public in the use of lands is to be protected
depends on what the circumstances oall for.

Some situations in which rural zoning may be particularly ap-



propriate are; those of isolated and scattered settlement ivith

the attendant evil of disproportionate public expenditures for
public services ;l/ those in -which isolated settlement consti-
tutes a fire or other hazard.; those of sub -marginal land ii-hich

it is desired to keep out of cultivation; those of areas
suitable for only a particular aad desirable land use, and from
which it is desired to exclude other deleterious and harmful
usest In addition, zoning mi^i-ht aid as a complementary measure
in protecting the; leasing desires of grazing district associa-
tions; or in facilitating the blocking up of public holdings;
or in carrying out a relocation programt

Rural zoning as a Stc.te Police Power Measure

There are conceivable at least three means' through which
measures regulating land-use might be effec^.ed, nr.T/^ly : (l) sub-

sidy, by the purchase of the land itself or of a p^-^rtieular land-
usoj (2) eminent domain (taking private property for public use
on the payment of compensation); (3) police power (regulation
without the payment of compensation) c To zone un-dor the first
two would entail the outlay of disproportionate , sicrs of public
money and might be impracticable. Consequently, zoning have-

to be carried out through the third means; end the primary legal

question becomes lYhether rural land-use zoning is a legiximate
State police power measure, a question which has not -yet been
passed upon by the courts.

A completely precise definition of the police power may not
be- easily given, since the power is flexible and expansive, and
develops to moot chrmging conditions calling for its exercise,
Hovfevcr, it has been briefly defined as the power of the State
to regulate persons and property ond to resti'ict individual
rights in the interest of the general welfare, witnout tlie pay-

ment of compensation. Like any other governmental powers, it must

be considered in relation to its constitutional lim.ito.tion -

basically, in this case, the pro-^/ision, contained in the Fourteenth

Amondncnt, and in analogous provisions of State constitutions,

that no person shall be dcpi^ived of his liberty or his property

Vvdthout duo process of law. Tins requires, in general, that .ai.y

legislation must liavc in vie\v objopts oy' purposes which are pc?--

mittod by Federal end State Constitutions; that tho means cm.ploycd

are coJ.oulated to attain those objects or purposes; and that the

regulations are reasonable. The content of these criteria is not

rigid, but changes as the point of balance bet-^vcen the private

TT S-Ach a situation may in certain circOTistancos, hovrcver, call

for tho encouragement of more compact settlement rather thex:

the dioocmra^Qmonb of all settlement.
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right r.nd the public interest shifts. Yihtxt may have been an im-

pcrmissiblo regulation fcvonty-five years ago is not necessarily
so nov;, when the necessity for public regulation has become
greater rJid more extensive.

Legal doctrine concerning the police povfcr develops through
a process of r.dding precedent to precedent and of giving new
direction end emphasis to the cotegories in whi ch judges cJid

lawyers thiiilc. In ucmonstrntion of the thesis that rural land use
zoning fully meets the requirements of duo process under mca'iy of

the existing categories, there is available i\ considerable mass
of court decisions axxd of judicial reasoning. This mass of material
has been brought to a point in a separate discussion and can be only
alluded to here, 2/

The "general ivelfarc" objects of zoning, which may take advan-
tage of judicial p^recedent and reasoning as to the poilicc povrer,

are: the conservation of the ' Stf.t'-.-; ' s resources in land, forests,
grasses, v;atcr, game rjid fish, and natur.^.l beauty; flood cjrid drain-
ago control; protection of the food supply; fostering of the State's
industries; conservation of land values; ctrcngther'.ing of the t.r.x

base; economizing in public expenditures; facilitation of police,
fire and health protection, the preservation of the public peace,
sa.fety and comfort, and of better recreational opporturity; foster-
ing of a more v^holcsome community spirit, of faraly values and
good citizenship; promotion of homo ownership and a stable popula-
tion.

The validity of urbcai zoning was firaily established in 192G by
a decision of the United States Supreme Courto 3/ Suburban zoning,
too, is accepted, 4/ The next stop for the co\;rts should be the
acceptance of rural la::d-use zoning, 5/ which has a fundamental
identity ^vith urban zoning. In each "ct se the basic object is the
use of land. Urban zoning merely tc^kos a form appropriate to the
circumstance that urban land is primarily used for the erection of
buildings o Rural zoning, for its pert, tak.-)s a form, appropriate

^7 Lalid-Usc Planning Publication No, 11.

1/ Euc^d Village v, .^.mblor Koc-lty Co-, 272 U.S. 365,

4/ Western Springs v. Bcrnhag~r, 326 "ill. 100
5/ ivhat Y.'ould 30c:7i a more cxacG docigr'ation of the t^^'po of zoning

here in mind vvould be "rural Icaid-productivc use zoning", to set
it off fr'^m urboTx-typo zoning in rural ai-eas. However, it is
a cumbersome term, and has unfailingly given rise to objection.
The usual term "rural land-use zoning" is hence used in its stead.
It is in this sense, too, that the term "rural-type zoning" is

used here.
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to the circumstoncc that the principal rural use of lend is the
production of crops, forests and animals. Furthermore, a given
use of lend docs not have to bo a nuisance to its neighborhood
in order to justify its limitation or even prohibition in the
general vrolfare. Zoning has come to be a legal ' technique with a
justification and a doctrine peculiar to itself, aPxd distinct
from that underlying the lav; of nuisances, 6/

There ho.ve already been, moreover, a number of measures
closely similar to zoning applied with judicial b.ssont in rural
areas. For example, in Per ley v. North Carolina, the U, S.

Supreme Court upheld a statute declaring zones of all land within
400 feet of cn.y watershed ovcied by a city or tovjn for its v/ater

supply, and requiring all private landovmers to remove therein all
waste timber not desired for commorcial or other purposes, 7/

Zoning does not deprive anyone of the ov/ncrship of his property
or destroy it physicallyc It merely regulates the v.se of the
property in the public interest. This regulation of use, further-
more, does not cincunt to a complete deprivation. The ovmer is

left in substantial enjoyment of his property. This is fair enough,
vfhen the public interest is sufficiento One practico.l test of
reason;blenoss is the extent to which value is diminished. In city
zoning, depreciations of value up to 3/4 or 4/5 have been allowed
by the courts. The fact that through rural zoning the long-run
value of Irnds should be conserved ought to be o. factor in favor of

its reasonableness. Further contributing factors include expert-

ness end objectivity in the developing of the regulations; public
hearings ond public favor; uniformity and impartiality of treat-
ment; absence of arbitrariness. However, the ultimate test of

reasonableness will depend upon the circumstances of its applica-
tion in a given case; and hence, given a vroll-drafted enabling
act, the burden of preserving reasonableness vd.ll rest upon the
local authorities who draw up and administer the actual zoning

regulations.

Present Statutory Status of Rur al Zoning

State acts enabling regulations of a zoning nature applicable

in rural areas ma;/- bo said to be of three sorts: (l) planning
measures, relating to ' the location, etc., of public roads, streets,

pfj'ks, buildings, etc.; (2) acts authorizing cities to zone a limited

fringe of territory irrmodiatoly surrounding their corporate bound-

"6/ See, for example, Jones v. Los Angeles, 211 Cal. 304.

7/ 249 U. S. 510 (19197;
~
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ariesj (3) acts authorizing couiities (or "tomis", as is the case

in tho northeastern States) to zone. The first of these throe
categories is of no interest here, for obvious reasons. The second

may likewise be dismissed, since zoning is in its case done in a

small area:' by a city government in the interests only of urban
development. Accordingly, this discussion is limited to the third
catcgor^^

Only those acts which permit zoning for purely rural land-uses
(i.e., for agriculture, forestry, recreation^ erosion and flood
control, and grazing) arc of significance to tho present study. In

some of the acts in the third category, such zoning is clearly
permitted. In others, it is clearly not pcrinittcd. In still
others, the matter is in doubt. Couaby cnt.bling acts which clearly
contemplate rural zoning for land-use are those of Y/isconsin
(statutes, son., 59,97, as omonded); Michigan (La^vs of 1935, act 44);
Indiana (Laws of 1935, chap, 239). Thrt~o?n'Tr! shington (Laws of

1935, chap, 44) is not unequivocal, although'"'r,pprrcntly it might
reasonably be construed to permit such zoning, Mr, John Blackmore
of Washington State College, however, believes that a more specific
law is needed in Washington, 8/ That of New York, enabling "toiTOs"

(i,e,, tormships) (Laws of 19"32, chap, 634, Art, XVI ), is not clear;
but Mr, Robert lITiittcn, New York City planning consultrjit, was of
tho opinion that it, too, might bo construed to permit such zoning ,9/
The usually cited county act of California (1931 Code of General
Laws, Act 5211b) is also doubtful, although some outhorities believe
it to bo siiffiriont for such zoning, -when taken in conjunction vd.th

the eleventh section of Article XI of the California Constitution. lO/

Zoning for purely rural land uses is a very recent development,
much more recent than urbcn zoning. The first law v>rith such zoning
distinctly provided for was adopted by Wisconsin in 1929, end v/as

utilized first by Oneida County (ordinance which vrcnt into effect in
July, 1933), At present, twenty-three northern Wisconsin counties
are zoned under this Act, being the only counties in the entire
United States comprehensively zoned for such purposes. They are

districted into forestry zones (in which agriculture is prohibited,
and residence as well in ncjciy instances) cjid unrestricted zones; and
frequently into "recreation" zones in which residence, but not farm-
ing, is allowed. In addition, it is said that three counties in
Michigan are now preparing thus to zone,

8/ Jourxial of Land c-nd Public Utility Economics , May, 1936, pp205-06.
9/ Ibid

, August, 1936, pp. 313-14.
lO/ Sec, for example: C.I. Hendrickson, County planning and Zoning ;

Lists of Enabling Acts and Comr.iissions (Mimco, Dopt, of Agri,1936),
p. ^B.
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As a general proposition acts enabling zoning in rural ter-
ritory (with such exceptions as have been noted) seem to have
been passed with only the urbon-type zoning in mind, Tho.t is,

they contemplate conditions of concentrated or prospectively
concentrated population - - urbanized or semi-urbanized situations
which obtain in many areas outside the corporate limits of muni-
cipalities, to be zoned with the ostensible object of protecting
conditions of residence and commercial and residential property
values. Most of them seem to have been passed before legislators
had become aware of the possibility of pure rj.ral-type zoning.
The act of Virginia (Laws of 1927, ex^ sess.; chap, 15, amended
by Laws of 1936, chap. 355) which may be utilized only by counties
having 500 or more persons to the square mile, and that of Mary-

land (Laws of 1933, chap, 599), which excepts ten agricultural
counties from its authorization, typify the urb?Ji-bent outlook of

these .laws.

How such acts might give a false appearance of permitting rural-

type zoning is illustrated as follows. Petty agriculture (such as

gardening) often exists in urbanized rural areas and, indeed, with-
in municipal limits. In uybcn-type zoning such agriculture some-

times finds itself incidenta.lly regulated, as might be expected,
along with other situations which affect residential conditions and

property values. For instance, the growing of vegetables, fruits,

flowers, shrubs and trees for gain is prohibited in a 1930 municipal
zoning' ordinance of Madeira, Ohio; and' in a certain zone of Orange
Oo^onty, California (ordincnce of 1935), nurseries and greenhouses
Tvould be permitted only for purposes of propagation. However, in
such cases, the regulations have a substantial relation to urban-
tjrpe purposes, and not to rural-type purposes.

'VlTn.ether the courts would permit such acts to be used for rural-
type purposes (that is, in situations of scc.ttored and distinctly
noral population, in which the priiaary land-use is agronomic) is to

be doubted. A scattered reference to "use ... of land" is not

necessarily sufficient.' There is an urbanized as well as a rural-
ized "use of land"; and, unless there is evidence to the contrary,

such references arc likely in such acts to be constmed as limited
to urban-type use. The whole flavor and appearance of such acts

is urban-type, and in vicnv of this, the courts ai-o apt to give them

restricted interpretations, since they authorize unaccustomed and

extensive regulations of tho use of private property, ll/

11/ The fact that both IVisconsin and Michigan deemed it proper to

amend county zoning statutes (of the "urban-type") already on

the books in order to prc/ide specifically for rural-type
zoning is no doubt significrnt in this regard.
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County (or "town" in the case of the nortbesFtem states) zoning

enabling acts of the forpgoine sort (in addition to those elready
indicated) include: ConrectioT'.t (Lews of 1925, chap. 242; amended

1931, chap. 29-29a: Majsac'h^setts (Lows of 1933, chap, 269); New
Pampshi re (Laws of 1925, chap, 92, as amended, Laws of 1933, chap,

36); Pennsyl-vania (applying to certain "townships"; Laws of 1931,
no. 331 Sec. 310T-3110); Vermont (Lawr of 19: 1, no, 55); Georgia
(Chatham County, Laws of 1927, r.o. 260), In the following: acts,
the presum.ption that the act is intended to extend only to the
urbar-type se^ms very nearly unrebuttable . Georgia (applying to
Glynn and Pulton Counties; Laws of 1927, no. 272 and no, 399);
Kentucky (applying to certain cc unties and only partially; Laws of

1926, chap, 60); Maine (Kev. Stat. 1930, chsp. 5, sec. 137); ew

Jersey (Laws of l'9l8~chap. 274); Lhode Island (Code of 1923, chap,

57, amended. Laws of 1925, chap, 643, Laws of 1931, chap. 1762).
In the act of Illin ois (,£mith-Hurd Eev. Stat. 1935, chap,, 34, par.

225 (1-7) ), lanes or buildings usee or to b^ used for agricultural
purposes are specilioally excluded from liability to rerulatior. The
same is true of the lenressee Act (Lavs of J.935, c.'iap. oZ)

,
whjch,

moreover, provides further that the "use by any pc rson of his own
property" may not be controlled or irterfert d witho
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PAET II

FROBUaiS -TO BE COITSIDERED " IF' THE DRAFTING OF
. ZONING EMBLING LEGISLATION

TJic' fijst step in rural zoning is the enactment of appropriate
State iG.gi3lation, Such legislation need not itself effect the
zoning,- and in practice hithertc) never has; it merely empowers or

"enables" appropriate governmental authorities to zone and to ad-

minister zoning regulations. At this point, therefore, it seems
appropriate to consider 'some of the problems to be doali vdth in
the drafting of a zoning enabling act. Specifically these prob-
lems arc as follows: •

1, Statement of purpose
2, Governmental unit chcrged I'.lth the responsibility

of zoning
3, State assistcjicc ?jnd supervision
4, -Referenda

5, Zoning commission
6, Board of adjustment
7, Non- conforming use
8, Enforcement
9, Recording

10, Conflict vd-th other laws
11, Amendments and chcnges
12, Zoning in relation to some other measures.

Statement of purpose

Zoning is, broadly speaking, of t\;o types: the "urbeji", on.d

the "rural". Those terms have been explained above. In any act

drafted ivith a vievf to authorizing zoning for purely rural land

uses, such purpose shovild bo clearly sot forth in appropriate
language, both in the section of the act which contains the g^'n.t

of paver end in that which contains the statement of purposes; and

the phrasing of the rcmairdng sections, moreover, should be com.-

patiblo with such purpose.

In addition, it may bo desirable in the some act to provide
authority for carrying out the urban type of zoning in incorporated
parts of the county. There arc situations in which this type of

zoning is applicable elsewhere than in cities; r-n.d regional plarjicrs

vxo often keenly interested in it. It could be utilized in the
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instant case to protect urbrn and suburban development in areas

outside the zoning jvirisdiction of municipalities, rs v'cll o.c. to

protect residential cjid scenic conditions in other vuiincorporated

localities in the county.

Some experts have seen a desirability in certain instances in
providing separate ly, rather than top-ether, for the two typc.s. of

zoning. One such instance might bo that in which a State contained
comparatively wealthy, populous counties with considerable niCn-

incorporatod ojrea protectable through the urbcji-tyee zoning^- and
at the same time penurious, sparsely-settled '-tjunties in i-vhich

there 'vvould bo occasion for only the; rural-type, - cjid whcii a degree
of State control v^-as desired in the latter, but not in the former.

The government unit charged with the,j;G_spqnsj^ li'tX

of zoning

Tho very term "enabling act" implies that the actual zoning
will not be done by the Stutc itself, but by some of its subdi-
visions. There era a number of reasons for local zoning, among them
being: first, the belief that zoning procedure should be as demo-
cratic as is consistent v.'ith good zoning, and that local procedure
is more democratic than centralized State proccdurcj second, the
belief that zoning statutes are more likely to bo enacted by state

legislatures if initiative and control is not centralized; third,
tho practical difficulties in the way of zoning by one central
authority for a v;hole State; fourth, tho constitutional diffi-
culties, arising from the doctrine of non-delegation of legislative
pov.''ers, in the way of a logisloturo 's cmpov/ering a central State
body to regulate individual conduct to the extent which zoning re-

quires i fifth, granted tho foregoing, the remaining alternative of

the legislature's itself doing the regulating is highly cumbersome
and quite impractical.

Accordingly,, the legi slatiurc ' s function in the matter vdll
ordinarily consist in enacting legislation v/hich authorizes and em-
pov/ers designated govcnmcntal subdivisions to zone. This is the
enabling act, Tho governmental subdivision so enabled may conceivably
be either a ncwly-crcatod or an already cxi6 .-.;nt unit. Existing units
csoi (a) countios, (b) tofmships (or "torvns" in tho nor-hcastern
States), and (o) special districts, sucii as drainage or irrigation
di stricts

•

There would ordinarily bo no particular advantage in using
existing special districts, for three reasons: first, thoy are
frequently too small for efficacious zoning; second, they are not
necessarily logically adaptable to zoning inasmuch as thoy have been
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formed for other and special purposes; and third, zoning seems
more properly to be regarded as a general governmental func-
tion, performable by a general rather than a special governmental
unit.

As between counties and tovmships (or toivns), the former are

to be preferred whenever possible. The county is more usually
the unit of general local government. Moreover, for economic and
practical reasons, zoning should be done on a larger scale than
a to'.mship malces possible.

Specially-created governmental urdts could be either smaller
or larger than a county. There does not seem to be any point in
creating new special ' districts lAdthin or coterminous with a county.
There would, however, doubtless be economic advantage in having
the zoning imit lar-ger, in order that coordinated zoning might be
done on a regional scale. To achieve this, the specially-consti-
tuted zoning unit could be formed cither through some tj-po of
inter-county associction, or v/ithout any reiorenco to county
governments and boimdar ies , In comparison vfith the county as a

unit, this specially-formed unit would suffer a number of draw-
backs of a politico-practicoJ nature, in addition to the con-

sideration that zoning would seem more properly to bo, in view of

its nature, pcrform.oble by a general governmental unit. There is

first the difficulty of molcing a satisfactory plan. This diffi-
culty is not insuperable, but it nevertheless exists. In the
second place, the formo.tion of v/ho.t amounts to a supra-county
government for certain purposes would be an innovation in local
government organization vfhich might bo accepted only with the
greatest rcluctcnco and delay by a people accustomed to county
government. The ill-success hitherto of plens for local govern-
mental reorganization is not prophetic of the ready acceptance of

such a zoning scheme. In the third place, assuming the enabling
statute adopted, it is a question whether the amount of zoning
Tfhich would bo carried on under it'would not be less than under a

county enabling act. Nevertheless, it is always possible that the

situation in a particulca: State will minimize these drav/backs and

make regional zoning feasible.

Most thin-king on rural zoning has hitherto been done with '.he

county in mind as the unit; and all the enabling acts either sug-

gested, introduced into legislatures, or actually enacted arc

county enabling acts (except for those in the Northeastern States,

v/horc the "toT;m" rather than the county, prevails; and here the

unit is smaller than the county). This vfay of thinking is not,

of course, conclusive on anyone drafting legislation; but it is

entitled to some weight. This thinking would be justified net only
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by considerations already ovtlincd, but also by the supposition
that the exorcise of local legislative or police pov.'crs by

counties could generally be proin-dod without stipulating a set

of standards in the full way necessary for specially constituted
districts, thought more generally to be limited by the rules

governing the activities of administrative boards than arc

counties; and thus the task of drafting an enabling act would be

rendered more faciloe

Aside from all this, political science oxid administration
authorities consistently deplore the multiplication of govern-
mental svibdivi sions end strongly oppose the creation of cmy new
unit unless a clear case can be made out for its O-dvantagos,

Particularly, there would scorn to bo some objection to a unit's
exercising a particular police power ov(.r the head of cn existing
unit traditionally accustomed to the exercise of the power. Per-

haps in tho future the districts set up for soil conservation
purposes can be utilized, if they work out satisfactorily; but
for the present, it appears that c county enabling act is generally
the most practicable solution.

State assistance and Euporvision

Despite all these considerations, it is possible that ulti-
mately the only way of achieving a thorough-going rural zoning
prograjn in many States vri.ll be through State control. V'ith the

covmty remaining as the fundajuental unit for zoning, ho\'.'cver,

som.o of the advantages of zoning en a larger scale can be
achieved. There' can be inter-county cooperation, by the county
governing bodies, by the zoning commissions, or both. There also

ocin bo a certain amount of State assistcncc vxid supervision. State
assistcncc, which is very yaluable and which is indeed considered
by some to bo indispensable, could come in the furnishing of in-
formation, fincncial aid, surveys, an.d expert advisers. Super-
vision by the State cm be of various degrees. First, there could
be control in tho appointment of the zoning commission ( q.v ., infra),
either thorough subjecting the memfeerchip to State approval, or

through providing for outright appointment of certain members by
the Sta'oc, Secondly, tho recommendations made by the zoning com-
mission could to Eubjoctcd to tho scrutiny ciid opinion of a State
agency; or, evcm furthor, they could bo rendered eligible for county
adoption only aftor CLpproval by the State, Thirdly, it could be
provided that each county v/hich zones should subrndt an arciual

report to the State, drawn up .according to specification so as to
present a clear picture of tho status raid progress of zoning, par-
ticularly if there be State aid. Again, the State could have
representation in the Borirds of Adjustment or the functions of tho
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Boo.rds could be central! zod, in the interest of uniformty of

standards

«

It cannot be stated in a general way just which Sto.te agency
should discharge the f''jnctions contemplated. The . State Depart-
ment of Conser-vation might be the most appropriate body in one

State, the State Planning Board in oJiother, the Executive Council
in another, and a specially created body in yet another.

' Referenda

The referendum is a democratic device, designed to assure
public support and approyal for a given measure. In zoning,

referenda may be appropriate at two points at least. First,

there may be a referendum, as to whether the county shall malce

use 'of the enabling act. This is provided in the ninth section
of the Michigan rural zoning enabling statute, l/ However, since

such a' referendum is held in connection ivith an authorization to

extend, rather than mth an application of, the police power of

the established local governing unit, the referendiom is not
ordinarily thought' of at this stage of the zoning ]_;roGedi;re,

It enjoys, hcv-evcr, a certain advantage. In itself, that is, it

does nob entail repeated referenda on successive £:ecific measures.
.Once the authorizrtion to the county is voted, the referendum
function ends. The second stage o.t which a referendum might be

held is that at the adoption of specific zoning regulations. For

each zoning ordinance and each substantial change in, amendment
to, or repeal of, a zoning ordinance there would be a refcrendufa.

As ordinarily conceived, such a referendum would bo county-mde,
inasmuch as the zoning restrictions, although applied directly
only to certain designated districts, are of interest to the county
at large.

Referenda are of trvTO types: definitive and consultative. In

the former, the measure under consideration receives its final

disposition — that is, conclusive rejection or adoption into lavr -

by vote of the electorate. This type of referendum is not in most

States possible, because of constitutional law doctrine, whi^h
reasons that since the constitutions sot up a republican forra of

fTOvemmont, providing for the separation of nowors, tJio logislativo

bro.nah ccn.ao't dologato its povrers back to the pooplo, Conpultativo

referenda, nevertheless, appervr to bo cver^nA-her^ porm.iscible, .A

''•onsult.o.tivo referendum series mcroly the opinion, and not the de-

cision, of the electorate; coad final action on the measure in

17 Laws of 1935, Act 44.
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question is in the discretion of the governing body. Further than

this, moroovor, some degree of public control mciy be achieved by

providing that no measure is eligible for adoption by the govern-

ing body until it has received a favorable rcferonduui vote. The

affirming discretion of the governing body is thus circumscribed,
while its negating discretion is left unfettered. 2/

Except for tho voting of bonds, the refcrendiim is not in
general usage; and whether referenda should be required is best
left to the discretion of the State cohcomod. The matter is

disposed of in the illustrative Draf'c Enabling Act by leaving
the matter to the discretion of the counties; not a very positive
solution, 3/

Zoning Commission

To assure both its highest effectiveness rnd the largest
probability of its acceptance by the courts, zoning should be

done expertly, A long step towards cxpcrtnoss is the provision
for a zoning cornm5.ssion, separate fr- -m the governing body v^rhich

adopts tho zoning regulations, Sucli a commission might conceivably
be elective J but all existing enabling acts have made the com-
mission appointive, in order to insure the objectivity and compe-
tence of its membership. Such a procedure is fully in keeping with
Americcji govcrnmontal tradition, since tho commission functions in
cn advisory capacity to the legislative body,

Tho zoning comraission, on the basis of a thorough investiga-
tion and study of the situation in the county, makes recomincnda-
tions to the county governing body as to wh.at zoning measures arc

most suitable and desirable. The comraission should have access
to all the material available bearing on the problem; such as soil
maps and other information pertaining to soil character and clas-
sification, tax delinquency maps and data, information regarding
the location of families and farming units in submcjrginal areas,
etc, 4/

27 A legal discussion of these points may be found in the ap-

pendix to 'the Standard State Soil Consorvation Districts Law
(published 1933, by the U.S.D.A. } pp. 53 scql

3/ Infra, Pert III.

4^ There is a question as to juct hov.' much special study should pre-
cede cn-y attempt to zone. This question cannot be answered here.
It may, haTcver, be suggested that zoning is a continuing process.
Not a great deal of research may be necessary for a certain amount
of zoning; and a much greater cjnoi^nt to zone completely all areas
which should be zoned, cjid tp perfect the zoning v/hich has already
been done.



Such items may "bo fLirnishod by the proper county raid State of-
ficers cjid by the Federal government, in supplrmcnting the
efforts of the commission itself. The various State officers,
departments, bureaus and agencies should be dircotcd to aid as

they may: aud the State should see to it that experts and other
aids arc furnished.

The general opinion' is that the commission should be com-

posed in part, at Igast, of private citizens 'vho do not hold
other public office. It is thought desirabl: to provldo th.at

half the members be such private citizens e Th: s v^rould bring
the diligence rnd enthusiasm induced by the p'-rforaing of a

single duty in connection vrith the public service? v/ould open the

commission to worthy indi''/i duels vrho do not seek elective office^
and Vv'-oiold give the general popiilaco rn increased feeling of par-
ticipating in the v/ork. The service of public officials who
would bring to the commission the profit of their knowledge raid

experience is also very important.

The comimission should conduct public hearings at appropriate
places in the county, of such n-a.i-„-or and length that all persons
having an interest in zoning can have an opportunity to be heard.
Such hearings vrould be viseful ir. gt'ining popular under straiding
and support, end in aiding the commission to gather knowledge,
ascertain the opinions of people, and improve its ovm conclusions

»

Board of Adjustment

Tho zones (districts) set up uAder the zoning procedure ccainot

bo pieceiacal, detailed, or pcrticu].arized to' individual cases. As

accepted, they must be broad and generalized, their restrictions
applying to all individuals alike. But, hcv^ever carefully the

ordinance may be dra-vv-n, there is a]-.7ays the possibility that som.e

individual vfiH in a particular case suffer undue hardship, per-
haps unreasonable to such an extent that a court might declare the

zoning ordinaaice uiiconstitutional

.

It is never t".:o object of zoning to bo arbitrary or unreason-
able; and roa appropriate procedure which -vvould protect zoning from
possible arbitrariness o.iid unreasonablenoss in individual cases

viTould be of great profit to the cause of zoning. In city zoning,

the device of a Borrd of Adjustment (or of Appeal) has been
successfully employed for this purpose.

A Board of Adjustment is aai app^'intive body having a quasi-

judicial function. It is importai.t, in viC'V of the nature of

its '^unction, that the Board be soparo.te from the body which
adopts the zoning ordinances. The confounding of the two might
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confuse tho a.'nonding of ordincmccs virith the mrJcing of cxccp-
tions to the terns thereof, tvvo matters which in zoning should
be kept distinct. Zoning regulations should be as stable as

possible, and continual amending should be discouraged. There
are also reasons in principle for keeping the Board of Adjust-
ment separate from the Zoninf^ Corrimission, However, there is

nothing to prevent certain members of the latter from being
named to servo on the former. Indeed, in counties of small

population, the most feasible procedure in many instrjices may
be to recruit the Bocrd entirely from the membership of the

zoning comiaission.

Tho board's activities v^ould be confined to two: firrt, it

would act as rn adinini strati \'-e court for protecting individuals
from ultra vires acts comiuittcd in tho onfor cement csid. adrrdnistra-

tion of the zoning regulations; second, it v/ould mrko exceptions
to the strict terms of the regulations in individual ca.se s to
prevent unnecessary hardships. In no case would the board hrve
power actually to mend the zoning ordinances, but only to mitigate
their rigour in exceptional cases in the interests of justice.

As ordinarily conceived, tho Borrd of Adjustment is rppointed
by the local governing body, Hovrevcr, in order to moJce for tho

obviation of self-intorestcd local pressures mid for a urdformity
of standards, some hc.-vo thought that the State should concern it-
self in some v:ay mth tho borr-d's activity. Two possibilities
hrve been suggested, first, that the State appoint a certain portion
of the county board's membership; and second, tha.t the activity of
the borj-d bo centralized, end its membership vvrholly State appointed,
Tho latter would not scicm very practicable until after zoning ha.s

got 'jindor way in a nuiaber of counties e The Board of Adjustment
should, in addition, be readily accesrdblo to the scone of zoning.
For this reason, probably not many coiontics at a timiO coudd well
be served by a single board. Before ohc State is vested v/ith tho
care of the Board of Adjtistmont funcbicn, tid s consideration should
be taken into account, A certain step in the uniformizing of
standards could be made by providing for joint boards for t\70 or

more counties. Moreover, ready appeal from tho decisions of the
Board to the courts should odways bo open, and this itself aids
urd formi zing

,

In keeping vdtii the constitutional doctrine relative to tho
competence of bodies vdth quasi-admini s crative functions, there arc
necessary v;hat are ten:ned "adequate; stcjidards" or guides of cction
for the Board, The activity must be "channolized" ond "not vagrant",
as Justice Gardozo once scdd. Although a rigid set of standards does
not fit easily into a situation in vrldch so much will be dependent
on factors of judgment, as in tho case of making exceptions to tho
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terms of a police' power ragulation in order to keep it equitable
in administration^ certain st.feguards con be appropriately pro-
vided here. It may be stipulated that before action can be
taken, a finding of fact must estoblish the existence of oxi un-
necessary hardship in the aprlication of the ordina:Tce to a par-
ti culco" individual; that all action taken rssv.st bo in accord v/ith

the spirit of the ordinance; and that the fiction talcen m.ust be
essential to substantial juc'-ice, A further safeguard may be made
by proiriding ready appeals to the courts from cny decision of the
Bocnd.

The Board of Adjustment .3 thus envisaged would seem in general
acceptable to the majority of the courts. One, indeed, wont so

far as to assoriji

"It is • . • appare: ':; tliat the provision for a
Board of adjustment . • • vested vr/ch. broad
general powers, is important to the validity of*

the zoning ordinanc , and the statutes under
Vifhich it Ycas enact' „ In the absence of such o.

board vested v^ith p. wer to prevent the inequalities
and injustices which might otlierT/Vise r-epult from
c. strict enfor ccjment of the zoning ordinance, there
would be grave doubts as to the constitutional-
ity « . 5/

IJeverthelesF, the constituti nal jurisprudence of some fev.r States
might require a more detaile_ set of standards thcai here suggested. 6/
?ihenever such vrere true, an effort should be made to give definition
to the ^.orm "unnecessary hardships." That is, the elem.ents which
constitute such a hardship should be listed as v/ell as possible,
although the task is a delicate one. 7/ jt is not fuiticipated that

5/ Freeraan v. Board of Adju stment of Great Falls , 34 Pac. (2nd) 534,

558 (Montana les^tji!

6/ Uurisprudence on the sub^oct is not in a settled state. Further,

see 86 A.L.R.3 pp. 715 et seq; nnd the Standard Soil State Con-

servrticn Districts Lav;, pp. 53 et seq,

7/ A definition is not here ventured. Certain 00ns iderations may,
however, bo suggested, V:rio ti^rm comprises t^/ro elemen"bj: "hard-
ships" and "unnecessary". At lof.st two situations iri which there
would bo a hardship can .1 ) envis-aged; (l) that in which the ap-
plication of the zoning ordinance would deprive a person of his
livelihood; (2) that in -. nich land oloarly suitable to a non-
conforming UGO (bec.ause of its fer-bility and ether faotors) v.'-ould

bo rostridted "feo a conforming use only with o. marked and substan-
(foot-'Dte continued on page 17)
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the Board of Adjustment would then in any co.so be held unconsti-
tutional. But in the event it were, the constitutionality of

the zoning act would not be imperiled, inasmuch as the provision
for a Board of Adjustment may be considered separable.

I.'on-conforming use

The question of v;-hat to do with the non-confoming user often
perturbs zone rs . In case the non-co:.xforminr, use constitutes a

nuisance, it can be suppressed. Thxs is sott. times the situation
in cities; but in the country, we may anticiyeto that the cases of

a non-conforming user's being a nuis'^nce will be rare. Hence, as

a general proposition, c:d.sting non-conform.; re will have to bo
tolerated, 8/ In order to make this point clear, a provision to
the effect should bo included in the cnsblin^ act. It is, how-
ever, always understood that the future establishing of such uses
is forbidden.

Although cxtrem;: experiments in the suppr^^ssion of legiti-
mately established non-confonaors ere to bo especially opposed
until after' the gonoral principle of i"ural zoning has been ViTcll

established, there is at least or.j reasonable i.ieasure of legisla-
tion which may be safely taken: one voluntary discontinuance of
a non-conforming use (for a period, let us say, of two years)
should serve to f )rfcit all right to engage further in such use.
Another such measure vfould be a provision that if tl:e county or

State (as the case might be) acq.iircs title to any property by
reason of tax delii.quency, and it is not redeemed as provided by
law, any future use must be a conforming use, A more drastic
measure, bordering on suppression, would entail the forfeiture of
the right to a non-conformirig use whenever the property should
have boon leased or rented, or its title passed by sale, gift, or

othcrvri-GO, except by gift or lease to a legal heir or hy vdll.
This last-named measure is of such doubtful constitutional status

(footnote continued from page 16)
tial loss both to the indivi'^ua] and to the State, Unless such
hardships were "unnecessary", of course, they would have to re-
main. In determining what is "unnecessary", the situs of the
property with rclction to public service facilities and actual or

prospective settlement, sjid the relation of its tax-revenue to pub-
lic expenditures for. the benefit jf the occupier, would have to be
taken into account. Further, the time-lapse between the going into
force of the ordinance and the request for an exception is perti-
nent in this co-'inection,

^/ See, infra, , sub- section 12
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that its emploj^iont is not rocor^nonded,

Tho problems coimootod -.Ith non-conforming use are by no
means onied here. There remain the questions cf detori.iining

just whit constitutes a case of " on-conforning use, and of
ascertaining just v/hat non-confoi'ning uses arc existent at the
time the zoni?:g regulations go into forcco A partial solution
is to require thv.t the zoning corami^sion dravf up a list of all

legal non-conforming uses, Ther^- i£„ again, the question of
whether r, non-co; .fonaing use r.irricd on upon only a portion of

a parcel of land could be permit sit ly extond^r'' to other parts of

the same parcel. Such extonsicns might be nuoossary to the live-

lihood of the non confomiorj but, on the oth; r hand, if extensions
are promiscuously alloT/od_, both t'-e ffoctiTon-ss of the zoning
regulrtion caad itc cquitablenoss in relation to property 0T>rners

having no non-co?.iforr;dng rights might suffer. One possible
solution is to forbid extensic:.^ in principlOj -"Adth the implied
understanding that the Board of Adjusti;/-nt vfould allow extensions
insofar as the necessities of a riven situation should dictate.
This solution, of course, presur.:es tl'io const! tutionali'by of the
Board of Adjustr.ient setup. It is i.u-'.dcrstood that it is not per-
m.issible to engage In a non- conforming use on lend (having no
right thereto) acquired after '^he ordinance goes into force. In

addition, there ic the luatter of kevping cai accurate check on for-
fcitijre::of rights to non- conforming use, A general definitive
solution to these a:'id rolo.ted questions cannot always be mp-de

satisfactorily, ^.nd, insofnx as unsolved here, may better be left
to the State or county concerned.

Enforcement

The problem of enforcement cc^d administration is obviously
very closely tied in vilth problems raised in the two' foregoing sub-

sections. In addition to the inaications there made, are the

questions of .methods cf enforcer ent and of who T\-ill be charged vfith

the duty of gcner'-l cnforcemei

Methods of enforcement should be comprehensive , It should be

possible to fine and to imprison an offender as vrcll as to prevent
him from engagi.xg in a use con"^rary to lavf end to evict him from
an illegal occupationo

The agencies primarily charged v.dth administration and en-

forcement are the county governing body, the sheriff and the

State's attorney. However, be'>ause of the special conditions in-

volved in zoning, these alone arc not sufficient. There is need
of on officr^r v/ith specialized functions — so.r.eone virho 'Adll per-
form functions of surveillance as to how the Irnd is being used in
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rcstrictivoly zoned areas. The difficulty in this is that the

counties which arc nost likely to zone are precisely those vaiich

are least able to afford a special enforcing officer, Wisconsin
has attunptcd a solution by inposing on the tax assessors the duty
of reporting on land uses in the restricted zones. There is a dis-

advantage in saddling existing officers v;ith additional burdens,
but this inny be the only feasible vra.y out, Thorc is hero, as in
other connections, an opportujiity for State aid.

Some safeguard against Icj-z local enforcement may bo provided in
throe v/ays: (l) by allcnving a certain omount of State enforcement,
as by por:nitting the Stcto Doprj'tmcnt of Conservation to have re-
course to tho courts agcinst violators; (2) by allov;ing local tax-

payers to petition for mrdidanus to cor.ipol specific performance of
duty; (3) by allov^dng a property avmor ivithin the sc:juc zone to

institute an injunction proceeding rgainst a^-.other property ov^ier

not oonforming to the la;v. Vi/hatcvor doubts there r.:ay be as to the
legality of the latter tvro provisions are r.ot sufficient to rule
then out, inasmuch as thoy are completely separable from, tho act, 9/

Recording

In the interests of fair plcy, it is believed that jrarchasers

of lend in rostrict(?d zones shou.ld be made av;aro of the zoning
restrictions. At law, this can be adequately done by requiring an
accessi>'le recording of all zoning ordincmcos rnd maps, in the
office of the county Register of Deeds, ic/

Conflicts with other lawg

Urbrja- zoning stat^ates frequently provide that in case there is

a conflict between the regulations imposed u^-dor the zoning pro-
r-odure and those imposed in any ctlicr v.^.y, those requiring the
higher standard should prevail. It is not believed th.at the svjne

sort of conflict is likely in rural zoning, and hence such a pro-
idsion seems superfluous. There should bo no conflict — but,
rather, mutual support — bctYvoen rural zoning oxid other land-use
measures, cuch o.s those involved in "Soil { onservation" end "Grazing
District Associations", There may, however, arise in cortcan in-
stances a conflict of Jurisdiction bewocn tho coxiaty and a munici-

9/ See footnotes to scjtion 9 of the Illustrative Draft Enabling
Act, Part III, infra .

10 The listing of non-conforming users has already been treated in
the discussion on Enforcomment ,

supra.
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pcility lying within it, rclctiTC to suburbtji territory outside
municipa.1 limits which the murdcipality extra-torritcric.lly has
been authorized to zone in tl:-.: interests of its ovm development.
Inasmuch as such territory is primarily of municipal concern, it

is thought best to resolve the conflict, should there be one, in
the municipal favor.

Amendments and changes

Although stability is a .i: sideratum in lav;, no lew (zoning in
particular) is eternal. There must be change and alteration as

circumstances demand, and as the interests of perfecting make
desirable. Hence the same poiYcr to amend as to enact should be
given the county governing b ly, tut subject to tho same procedural
safeguards as in enacting the original ordinances, in order that
amending be done vn.th equal 'circumspection. As a. safeguard to
stability, furthermore, it i thought desirable to require an extra-
ordinp.ry majority for amend:, .g in case there is a protest from the
owners of as mu.ch as 20 percent of the property directly affected by
the chrjage. An aiuilogous provision is found very generally in
urban zoning enabling acts a

Zoning in relation to some other measT-ires ll/

There are, on the one hond, measures which arc desirable sup-
plem@-.ts to zoning, to give it its highest effectiveness; and, on
tho other hand, zoning itself m^ay be a helpful supplement to other
directional measures, in tho carrj'ing out of a full Icnd-utilization
program.

Since zoning reaches only to the prevention of future misuses,
there is a very real need for supplementary measures looking to the

discontinuance of already e stablished uses v/hi ch are contrary to the

objects of the zoning restriction — that is, to liquidate legitimate

non-conforming uses. In cities it has sometimes been possible to

suppress non-confcrmers through the nuisance-abatement procedure. But

such a procedure is not fea::'blc in purely rural areas, for reasons
already indicated. Measures diiptinct from both zoning cjid outright

11/ T'iiis subsection pertair to raatters not necessarily to be in-

cluded in a zoning cnoJ-'j.ing act, but v.hich are ncvortheloss
gormano to the Xogislativo zoning program. Lt vxij ro.to, con-

stitutional usage relative to tho singleness of subject mp.tter

in one act mv.j in some SttJ.tes prevent tho matter hero discussed
from being y-x-t in hho ctjuc ao.t with zoning.
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suppression vdll have to he employed. There have been proposals
for forcihg out legitimate non- conforming users through denying
them public services. But such a procedure would in general
be highly questionable. It is the art of persuasion rather than
the science of compulsion whi ch should bo utilized. There are
at least two concrete methods — purchase and exchange. Eminent
domain proceedings might compel sale, and may be considered a
type of purchase. But both eminent domain ^nd free-willed pur-
chase seem impracticable, for financial or other reasonso How-
ever, the method of exchanging puhlicly-ov.Tied lands lying in an
agricultural or unlimited zone for the lands of a non-conforming
user in a restricted zone might have a considerable potentiality.
The publicly-ov.Tied lands to be exchanged could be those acquired
either through tax delinquency or through any other channel. A
statute enabling such exchanges apparently vdll require a consti-
tutional amendment in many, if not m.ost. States, In this regard,
the folloY/ing word of caution may be injected: to v.-it, that it
will be illusory to count on exchanging tax delinquent lands
unless the titles to s'ach lands (known as "tax titles") are clear,
and special legislation may be necessary to make them so.

Other methods of dealing wdth non-conforming users are indi-
cated in the text of the Illustrative Draft Enabling Act, and in
its supplement (sections 10 and IV, respectively). 12/

A primary desideratum of rural zoning is a thoroughgoing
study of the situation in which it is to apply. Some provision
is made for this in the Illustrative Draft Enabling Act ( and
supplement). However, in addition, it 'would no doubt be ad-
vantageous, although not indispensable, to have carried out a

comprehensive classification of the lands of those parts of the
State vfhcrein zoning is contemplated. Any zoning necessarily
implies some sort of classificationj and the more '»omprohensive
and scientific the data vfhioh a zoning commission has at its
disposal, the e'-vEicr and the more ascuratc con its vmrlc bo.
Classification might to.ko into account, for example soil type
and soil producti\rityj coil cover; adaptability of land;
topography; watcf ond moistiire conditions; pattern of occupancy;
data on the size, typ,e and profitablonr; ss of forms; location of
roads end scho'^ls; tax dolinquoncy; local governmental finances;
the distribution and relation of tax collections to expenditures
for public sorvicosj marketing facilities. The factors ivhich arc
most profitably to be taken inHo n/iriounb for {-hfi pnrx>0P05 of

12/ Infra. Tt^t III.
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zoning depend upon the conditions of the particular State, 13/

A revision of the tax structure in certain respects might bo

dosire.ble in connection with rural zoning, .For example, if
zones are set up in v;hich forestry must be practiced to the ex-

clusion of agrictilturc, it may bo only just that there should be

some tax differential to prevent the tax burden from being too
haavy on the land-ovjner during the profitless period of tree
growth, A nominal tax might, for instance, be imposed up until
the time of maturity of the trees, and then a stumpagc tax might
bo imposed vmich v:ould satisfactorily recompense the govcrnraent.

The "forest crop" lav>r of YiTisconsin may bo cited as on example
of what is here alluded to. In most States, a constitutional
amendmerit vrould, liov-vever, be &. nocasEStry prerequisite to any
differential taxing schcm.o,,

Such mattery the public services to bo rendered in rc-

strictively zoned' areas, too, should be thought out and provided
for. For example, on the one hand, there should be the assurance

of fire protection in forestry zones; and, on the other hcn.d,

the extent to which roads will be niaintained in such a zone

should be understood,

r

Zoning, as already mentioned, implies no interference vfith

other land-use measures, such as soil conservation or grazing
district acts. To the contrary, zoning miglrc bo a useful comple-

ment to such measures. In the case of soil conservation, zoning
might constitute a frcjnc v.dthin wiiich the more specific, positive
and flexible "soil conservation" measures vfould operate. Under

the zoning procedure, for expjriple, there could be set up a zone

ViTithin which agriculture v/ould bo prohibited. Zoning would not
reach beyo^ad broad uses. It would then bo the task of "soil
conservation" to proscribe positive micasures of - internal manago-

13/ In one Michigan county, the follovdng data are being assembled
and mapped, in preparation for zoning: (l) the location of

farms, both operating crA abandonod, and the location of year-
round non-farm houses; (2) the location of ,

recreational Icjids

showing summer homos, hunters' and trappers' cabins, and other
recreational devolopmcnts; (3) the location of tax delinquent
land, classified by stages of tax delinquency; (-4) the lo^K\tion

of publicly-CT^'mod lands, including Federal, State, and coiinty

Icoids; (5) tho location of roads, classified by types; (6) the

location of schools, school oiiildron, school district boundary-

lines, and sohool bus routes; (7) data showing the costs of

roads, schools, and other governmental services in different

sco-tions of the county, ,
•
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ment to be taJtcn in specific instances to conserve the soil and

prevent erosion. 14/ Something of tte same remo.rk can be made
in the case of grozin[^ districts. Zoning, for cxarriplc, could

close a grazing area to general agriculture, end thus both
assist the grazing associations in their efforts and project
them from an uncertainty connected with short-tHnn leasing
arrangements J but zonir^g would not go so far as to apportion
rights or proscribe the number of cottle permitted to the acre.

A few States, as Indiana and California, have made rural
zoning one part of a planning, statute o Zoning, viewed compre-
hensively, im.ploments end concretizes plojining as against private
individuals. It may hence or. vory logically considered a phase
of planning, end provision for it properly ircorporatod into a

planning act. Hcwover, tiie idea of zoning must not be confused
with that of pl^oining. Planning docs rot involve the exorcise
of the State's powers as f. gainst individuals, vfhereas zoning
does. The one is a process of study and of systematization of

designs. The other is a procedure by v;hich the pov^^r of the State

is employed to regulate lend use* Plojining without zoning nay be

sterile, and zoning without planning blind^ end zori.ng may
necessitate a degree of planning. However, this decs not neces-
sarily require that zoning in distinctly rur?-J. areas be j receded
by the labors of a special planning agency. The worl: done by an

intelligent zoning commission should ip.^c facto^ bring ivith it the

amount of planning appropriate.

The effective carrying through of a zoning program, or of any
far-reaching land-use progrtun for that mattor, involves problems
not only of governmental and oconamic technique but of public under-
standing as well. Sorao aegreo of public enlightment v/ill be

acliievod through the activity of the zoning commission, in its pub-
lic hearings, as provided for in the zo:iing enabling act. Neverthe-
less, this is likely not sufficient. A more cjibitious program of

education both in the public schools and else'ifherc could bo desirably
planned and executed. In large part, perhaps, reliaiice for tliis

will be upon the unconstrained activities of interested individuals
and agencies . Hovrcvor, the task can to

' strengthened and broadened
by legislative cnacti.ients , For example^ some State bureau or

agent, cither existent or n^wly- created;, could bo charged both
with carrying on an educational program r.nd with performing to.sks

in the ';vork of administering zoning, as well as of a more compre-
hensive land-use progrccn, md thoro are r.o doubt other steps v.'hich

mi^ht be ta^cen,

14/ In some situations, the Steoadard State Soil Conservation Districts
Lew might achieve results desired to bo achieved through a zoning
enabling act in the some situation.
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Part III

II.LTJ3iK.VTr7E PJTRAI. ZOITETG EL'TAELEIG ACT

Irxtrc deletion

Vmat follov;s is a series of possible solutions to problens
which arise in draft in;^ enabling legislation for rural zoning. For
convenience, these suggestions are arranged in the forrii which a

legislative act \;ould take. Bat these suggestion's are not to be re-

garded as an act ready for suc:.ii£Sion to the legislature of any
otate

,
despite the forra in which they appear. Persons interested in

drafting such legislation for a pai-ticular State ..ould find it

necessary to study closely such riattors as the povjers of, and dele-
gation of powers to, counties, and constitutional limitations on the
exercise of the police power in the particular jurisdiction, to take
only t"i';o instarices; and base parti eul^ir acts on the ros'ilts of s-a ch

research. Moreover, the freq_uent inexperience of counties in matters
of this nature may Liake it desirable in i:-any instances to stipulate
with more detail certain of the procedures herein suggested. The

draft as it novj stands, too, lacks such itens as title, enacting
and repeal clauses, and date of taking effect.

The illustrative cxaft herein subrrxitted has been drawn up

after a study of acts which have been proposed by various persons
for, or are actually in force in: Wisconsin, Cclifornia, V/ashington,

Virginia, Minnesota, llev/ Kexi co
,
Massachusetts, r.lichigaa

,
Illinois,

Indiana, Fthode Island, North .and South D-alcota, Ohio, Kew Hampshire,

and Maryland; and of the model act of ?vlr- Alfred Bettoan.l/ The

basis has been the "Standard State Zone Enabling Act" (for cities) ,2/

which has been f ollovved in part or in vjhole by the urban zonir^g acts

of some thirty-nine states and has been psssed on favorably by the

courts. This procedure is in accord with sound general legal

technique, which utilizes and follows what is alrec-.dy firmly estab-

lished and accepted. The same logic of construction, of first estab-

lishing the grant of pov/er and of then doscriDing the proco'dure, is

here followed; the same word.ing is retained, except whc;re another

wording has been r,ore appropri-itc to the doaignc- of aoning for rural

laud uses. The changes and additions v/hich have- been ^-riade er-e to be

regarded as the ainiiriuui oonsistcxit V7ith sound rural zoning.

1/ In: ::occl Lay^s for Plt^niiijig Cltiog , C^i7.tt\-^ ej-d M«t<jS , Harvard

City Planning 'Studies, Vol. Vni,

2/ First issued by the United Status I)epartL--ent of Ccriiicrce in 1922.

It was prepared by a coLinitteo of experts.
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No definiti^-ns of tenra are ir^.ludod, since the terms vised are

so cornnoiily understood as to ma: .e defining serve no posibive purpose.
Moreover, no dccla.-ation is made t^ the effect that the holding of
one section uncons .itutional shall not affect the remainder of the
act, since the principle tiierehy enunciated is anyhow an established
canon of interpretation, JJxpla:*-.;.. cioMs of various j^hrases and pro-
visions are giver in the footnotes.

This draft ^s beliex'-ed bo be a 'niinimam. the essential fabric
of rural zoning. In any Sta-^-e in .vh:' ch it is ound feasible, its

content can be broadened and intei. sil'ied, Sor'S examples of hmr this
may be done are contained in the footnotes anc i.a Appendix A — con-
sisting of a serie-;. of alternative proposalsj, vnth indications as to
how they may be fitted into the f -'ame of the d .' .'.ft. Appendix E con-
tains selected exec "pts, of espooial interest, from various proposals
and bills elsevrhcre drafted.
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ILLUS'JRATTvE DP "-FT ;

MINimt CHANGE S IN TJiE STAJ-IDARD ST.ATH ZONINa ENABLING
ACT IN ORDER'TO ADAPT IT TO RlI^I lAND-US:^ ZONING

'

Section 1. Grant rf Power, For the purpose of iDroinoting

1/

health, safety, morals or the genera] Vv"elfare of the community,

i/ 1/
the governing body of anv county is herebv empowered to regu-

late and restrict the height, n-iLiber of stories, and size of

buildings and other structures, the percentage of lot that may be

occupied, the siz. of yards, 30urt3, and other open spaces, the

density of population, the location and use of buildings and

Soc. 1 .

1/ The four ca-^Cg^ories into wliicA all ex>:^rcisc of the police power
falls are health, morals, sux'ety, general v.-elfare. Nothing is

to bo gained b" adding "prospei'l ty", "confcrt" cr other ex-

pressions to til? onum.erjj.tions . and certain tactical advantages
might be lost th,rcby. Tlic o^^alifying adjt.ctive "public" has
not been inserted before "he' Itn, morals, safety or general
welfare", in ord ir not to place lonnecessary fetters on the
grant of power. It is -^o be nr-'.eG. that "or'' and not "and" is

used, in order to make it ccrtaixx that the pcvj-or may bo cxer-
fisod for any one or all of the four objects enumerated,

2/ "
g eveming body "

: By this ic i.ieant the central coimty govern-
mental body v/hich performs frmctlcns of a local legislotive
nature for thj county at large '[o.s, for exaaj^^le, enacting
ordinances). In iriany States, it is termed tho Board of Ce-anty

Commissioners, Ho\/cver, the terminology varies; and it is

for this reaso?. that the comprehensive phrase "governing
body" is here used. In any particular State adopting the
enabling statute, the appropriate terra sliould be substituted,

3/
" county "

: In Nrw England, tlae unit v.-ould bo rather the to-'.vii, and

in Louisiana the parish, Tho extent to which a courAyy can be

empovrered to exercise the police povrers here granted, and to vfhat

e"xtent they must be subjected to standards, will have to bo stud-
ied for each particular St-.. to. The wording of the present draft
is, hovrever, thought to bo surficient for most States,

4/ "regulate and re strict"; This phrase is considered sufficiently
all-embracing. Nothing -^lll '.^^c gained by adding such terms as

"exclude", "determine", otc.



structures, ^ axid the use, cojiditions cf use, or occupancy of

laiii.; for trade, industry/, residence, recreation, agriculture,

grazing, v/ater conservation, forestr;/, or other purposes; £/

and to establish set-back linos for buildings and structures

along the streets and roads. lJ

Sec. 1

5/ ""tne height, nurribcr of stories, and size of buildings and other
~ structures tho percentage of lot thjm.iry 'b'e~"'Ccupiod, ihe size

o'f yTri~d 3", courts, and other open "^"pixces, "the liensity of popu-
latic~n an.d tiio location and u.se of biiilcrings and structures'^
This phrase,' or an analogous rno, specifies the grant of power
in urban-zoning enabling acts. It is included hero in order
to permit the counties to carry on the sa::ie typo of zoning
in areas v;here, because of an actual or prospective co2^ce- -

tration of population (such as suburban developments), it

inay be deenod desirable to have such zoning. State legisla-
tion thus far enacted pcrriiittirig torritor;/ outside corporate
lirdts to be zoned i:r-.cludtiS a si".iilar gra;it of power.

6/ "the use, conditions of use, or occupancy of land for trade,
industry, rcsidcn.ce , roorcT/tion, ~~r\^l\^X-\xvo'^''^T^^

water corLsbrvrvtion, forestry", cF c^hcT p'ori'MS s'oV''' T^i

s

phrase is lar.-^oly dosigjiccf Tor the so -"called "rura 1 -typc "

of zoning for land use. The expression "use, conditions
of use, or occupa.ncy of land" is thought to be sufficiently
cciriprchensivo to cover all degrees of zoning regulation
desired. Tho expression "or other purposes" is a catch-
all wr.ich r.iay on occasion bo found usoful. "Grazing" nay
be o.-iittod in St:.'.to3 i:; vmich stoclc-r.ising is not Im-
portant,

fhis ;j>hra36; ooirtrd'.'S elcrnonts p-orLdnsi-nj of urban-
typo zonirii,^^, ;it5 5t -is t'lc phraoo cl.'casscd ju^jt abm^x)
ij. (o) contai;.i' olovaontc nt. rRiissi-vxi of riAral-tj,^' zoning;.
It highly difficult, if not iiapassiblo, tcj distinguish
the -n/fi ty::^gs ctvHarcX^, so L-sJirU ^3;,/ sdisdi:!.!* ajv^*

li
csfciblis'v s*1'«W«>«: lira's lor b ai,4 c5trru<yta-rt»s

alorjg^xr.e sTre c o;; ancTrouds ^; l^'s' can ''\^q~\x&(^^"Tot~^"
ample, to afford safety protection to traffic (o.nd for
highvra.y aesthetics), and to protect residential devolopraent.
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Section 2, Districts

.

For any or all of said purposes the

county governing body r£).y' ]^/ divide tlie imincorporated 2/ pportions

of the county into districts of such nu'P.ber, shape, and area, as

nay be deeined best suited tc carry out the purposes of this act;

and Yri.thin such districts it nay. regulate and restrict the erection,

construction, reconstru.ction, alteration, repair cr use of buildings

and structures, and the use, conditions of use, or occupancy of

landj and in that case sliall adopt an official nap cr ciaps indi-

cating the districts a:'j.d regulations established. ^/ All such

regulations shall be uniforra for each class cr kind of land or

buildings throughout each district, but the regulations in one

district inay differ from those in other districts. The chairnmn

of the county governing body shall within fifteen days -wtf" the adopt-

ion of any regulation or nap cause publication to be nade thereof

in an official paper, or a paper of general circulation, in the

county

.

2/ "unincorporated": This act is intended to authorize zoning only

oT?^rv7~l:.he linits of nunicipal corporations. Other acts al-

roady- on the statute books provide for ci"''y ^cning.

3/ "adopt ar official nap": A nap portrays graphically and simply
~~ the district established, with an indication of the regula-

tions in force in each.- It is especially desirable in case

the area of action is a whole county, as here. In this act,

the adoption of an official nap is nade ncu.datory whenever

zoning i-': gulations havo been adtptedo

4/ "all such regulations shall be unifom fo r each class or kind
~ of land or buildings throughout each district"; This is in part

to insure "equal protection", but even more to reassure property

owners that the act will be applied ivithout inproper dis-

crininations

.

Sec. 2

Tr~^a-.y" : Zoning is not nandatory.



Section 3. Purposas in View.
\J Such regulations shall be

made in accordance vvlth a comprehensive plan'^/ and designed for

the purpose, amor-g other purposes, of lessening congestion in

the streets and roads; protecting the development of both urbp.n

and non-urban areas; securing safety frora fire and other dangers;

providing adequate light and air; promoting the health and general

welfare ;'. cncouro.ging such distribution of 'O v.lr.tio . d such

classification of land uses and distribution of land development

and utilization as will tend to facilitate oconoMical and adequate

provisions for transportation, roads, water sup^ily, drainage.

^^rposos in ^riev;: Such a section is ordinarily ii'.c Ludcd in

acts of "this nature, V/hcn it is included, the riocessity of

a li^ng precnble is cb/iati'd. This socti'.n docs not liavo the

ulonent of the arbitrary fiat in it, ;.s frequently do the so-

called "declarati jn£ of policy". This section is different
from the statcne-nt at the beginidng of the first section.
That defined the powers conferred by tho Stf'.te Legislature
on the county under the police power. This gives explanation
and direction to the exercise of the powers so cornTerrcd and
defined. It ray be said to cont:tituto the "atnosphere", so

to speak, in which zoning is doiiC.

The enumeration which shortly follows designedly includes
many purposes. Although the list has boon carefully studied
through, the purposes cnumcratod may not be the only con-
ceivable ' ones. The object was to make them as concise as

possible, while at the sjxi.ie time giving a f-.irly full picture
of what zoniiig would aim at. It is net nec^sso.ry that any
particular zoning ordiiiancc seek to accomplish all these pur-
poses.

2/ " conpr chons ive plan" t No zoning shoulc" be drnc haphazardly,
Lat on^y in aocorJance with a logical scliono,

"otherj-*urpcs(3s" : Tliis is a catchall phrase and is included in
order to provide for ccntingonci 03, and in order that no unne-
cessary fetters be placed on the exerciso of the powers granted

^ "health and general welfare": A comprehensive expression. It
Tias both a specific cs^nnotation and one which gives "tone".



sr.nitr.tion, er'ucation, recreation or obhor public rcquironcnts;

conserving cn>.l developing the natural rcsourcos; 5/ fostering

the State's a>7;ri cultural ai:d other industries; protectin,- the food

supply. Such regulations shall be liiade mth reasonable considera-

tions, oriong other things, to the character of the district and

its peculiar suitthility for particulrx uses, '6/ end vdth a general

Y^.Qw to conserving property values, 7/ including tiie tax base,

securing cconorry in gCT/ernnental cxpendiitures , aiid encouraging the

nost o.ppropriato use of land in the county.

Section 4, Method of Proce'lujre , The governing body of such

county shall, subject to provisions which follow, provide for the

narjaer in vdiich s\;ch regulations and, restrictions and the boundaries

Sec. 5

5/ Natural resoixrcos": The resources in soil, grasses, forests,
i/ater, fish, gai:i<r~ai?.d naturcd scenery are what l-o-c uppermost in
raind. They are not here onui-icratod since their addition would add
nothing. Other naturol rosourccc protoct::iblo through zoning are

conceivable,
6/ " chrjr-actcr of the district and its peculiar ruitability for partic-

ulo.r uses"": This is included as a r e a ssui"ancu~

t

o t]ie property
owners, as v/ell as to the coiirts, that zoning mil bo carried out

in a sai^o rnd. prc..ctical Y/oy,

Z/ lL£22£2£Zi?-'^ propcrtjr values"; This particular plirascology is found
in the KicTirgcn'TauTTlTInois rural zoninj^', onohling acts. Zoning
will servo not only to ccxi'isoin'o tn.; intrinsic value of agricultural
If^nds, but in the long run might ovon enhance thorn. Tho fact that
the narkot price might at a given nci^ont be tcnporariiy losscn.;d for
a givon pierce of Itsr'.d yrould. not at all bo contrar^r to tho gouoral
schoir.G that over a '-^criod of tine tho values arc consorvod,

Sgc, 4

l^^pF;-vi-Ic for tho r.'air.-.tr" ; Tho phraseology of tho "Ctandorc? State
Zoning rinalS'ITr.g Act'^' rcr r»l bio s

.
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of such dictrict:: slir.ll bo dctcrrducd, cstablichcd r.nd c2if'orced, and

frt.n tine to ti:nc blended, supplencntcd, or chaiigod. Rov/ev^^r, no

such rogulrtif^n, ro:;tri': t:'on, or boundary shall bcccinc cffoctivo until

after a public hearing 2/ in rclrtion ther eto, rt r/hich pai'tics in

intorcst and citizens 3/ pliall hf.YO an opporturity to be hoard. At

Icfxst 15 days' notice 4/ -f tin; tine and pli.co of si,ich hoarin.; shall

bo published, in an official paper, or a pai-or of {•;cni..rai circulation,

in such coun-by, Such ^. ovrrnirif^ bo'ly nay 5/ cc^nduct consultr.tivc 6/

referenda to rid it in dotcrrd nr. Kj^ the desirability oi' adoptinf: any

Sec, 4.

2/ "public heQirinr"; A'j Icrst one public >icarinf is iriade rjfundatory

bef01 o final adoptic r. of a zoning; regulation. The typo of hear-
ing in nind is a gom. ral county-i.-ido one. As a na.tt.cr of policy,
several hearir%:s could bo l;ad, sufficient to rllov; all parties
v/ho have somctliin^,; to say to be henrd. As ;7o].l ; s a c<>ntral

hearing, other hoa^'ings in various parts "1" t}.o coui-ty coul ! bo
holdo The v/orkinf, out cf.eruch details i^ left to tlie county
govornin{^ body,

s/ "parti es at intorc-st and citizens": This pcmits tmy ocrson to
be lieard, and not noroly vn-operty ovmcrs v;hc3c nroperty inter-
ests n^iy be adversely affcctod by tlic proposed ordinance. It
is right that every citizen should be able to hf^v-^. his say on
such a ncasuro ^vhich involves tlic general vrclfaro and best
interests of Ms county,

4/ "notice": More than one notice my be provided for, and the tii.io

linit ]na.y be changed to accord mth local usages, /. s it vow
stands, the county governing body would itself hr.vo power to

arrange such dctrdls. However, it night bo desirable to stipu-
late then r.ioro fully in the act,

5/ "nay": The holding of rr fercnda is hero nadc pcrnissive. However,

in nr.ny states, it nty be desired to naho it naiidatcry, as well
as to provj.de in dotcdl the procedure to bo fcllo'.vod.

g/ "cc nsv.ltativo" : Ti!a.t is, the outcone of any rcf{;rcndun is not
~" binding on the local governing body. The rcfcrendun is of an ad-

visory character only.
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such coiitonplatod rogulrtions, restrictions or boundaries. 7/

Section 5, Chrngcs. l/ Such regulations, restrictions, and

bouruciaries as adopted by the county governing body nay from tirae to

tine be ai'.iended, supplenentod, changed, modified, or repealed. In

case, hoi'/ever, of a pretest against such change, signed by the owners

of 20 percent or i.iore of the area of the land 2/ included in such

proposed chai}g;e, such cincndnont shall not beconc effective except by

the favorable vote of three-fourths 3/ of all the rienbers of the

Sec. 4 ,

T/ The provisions I'or notice, iK/aringc and referenda ai'o all for the
purpose both of discovering flavis end of ascertaining the ctate of
public and individual opinion concerning the proposed ordinance,
Zoners raid planners in general arc of tlic opinion that no zoning
ordinance can be effective unless it is j'avored by public r;^^^ Inion,
Such details as the area in wliich any given refcronduni is to be held,
voting eligibility a2id the ¥/cight to be given the rcf^iilts, is here at
the juclgiiont of the local governing body, althcurh it nay be desirable
to specify these i.iattors in the act itself. For cc n:; ti-butional reasons
(duleg'.ti(. n of pov/ers), the- final adoption of an oruinance cannot
norrially be nado Ocbsolutcly dependent, on the outcono of a refer dndui.i,,

although in a few states it na^y. It is, however, everywhere peri.iis.-d blc

to require that a certain majority be a sine qua non of final adoption:

that is, that no proposition nay be ac.opTcd urTless it ha.s received a

favorable vote in a referendvira,

Soc, 5 .

T/ "changes": It is obvious that provision r.TUst be riade for changing the

rogxilations as coiiditions change or nev/ crditions arise, Otheri/ise

Zoning ivDuld be a "straight-jacket" an.1 a dotriinent to a oo-nnunivy

i;istoad of on asset,

2^ "area of the land": This is a r.io'^ified fomi of the proiHs-icn in the

''^caidard State~Zoning Enabling Act," (fo?- cities), ano ir (.> j.f bic\i : ar?y
'desigried for "Rural-typo" zoning, o.lt"h.^i"gh it can bo u-;.d „l3o f-.r

ohe "urban-type " , Apropos the lattoi it has been found that front;,r;;

stipulations have proved unsatis '"..c oory ,

3/ "vote of thrce-fourths" : The practice has been rather gcn-:.rally

adopted of pernitting ordinary rciutinc changes to bo a .lop'ord by a
majori-t^ vote of the local governing body, but requi'.'.'.rg a. bhree-
fou^ths vote in the event of a protest froin. a substantial ^

roporxi.ort

of property ovjners wiaose interests are f.ffooted. This has proved i;"^.

practice to bo a sound procedure and has tcndod to stabilize the regu-

lations •
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govcrninr; bo:ly of such county. The .jrovisionc of the foregoing section

relative to public hearings end official notice shall apply equally to

all changes or smendmpnts , The governing body shall ask and receive

the ad">'"ice oT the ::.onir'g co:.ini: rion (hereinafter provided) before

taking definite action on any ccntt/nplated amendment, supelement, chi-ngc,

modification or re-.^eal herein provided for.

Section 6. Zoning Comioio^.-ioii. l/ In order to avail i'.self of

the powers conferred by this act, z/ such governi.ng body shall appoint 3/

a comi:iission Ox three to five members, to be /jriovm as the County Zoning

Comm.ission, to reccmmund 4/ the boundaries of the various districts and

api^ropriate regulations to bo orJ'crccd therein; ;:,nd such .pvcrning body

shall not hold its public hearings or take rction until it has received

the final report of ouch commission, 5/ Svich commisr.ion is directed to

£f7c~'~
l/ 'Zoning Commission"; Study is essential to zoning. To carry on such,

study demands some body separate from the governing body itself,
Thiis would not, however, prevent member s of the governing body from
being appointed to the Zoning Com.mssion,

2/^ " In order to avail itself of the povrors conferred by this act":
Thic act is an em.povv(; r:! ng ao"t. Hence it is* requil^~crT:hat~zo'iiirig

comi.ii^isions be appointed only in counties intending to zone,
o/ "appoint": Such co?:Bnissions, v/hich function iyi an exv.'ert aaviscry

capacity to the governing body, should be appointed rather than
clect>..d. liovrcvor, the jncmborship should be such as vcujd enjoy
th*.' ctrnfidenoo of the local cibizeris,

^ "recommend": Tht- commission docs not adopt ordinances. It makes
thoroiighly studied rccom: tcndt tiens to the governing body, v;hich

alone has the pow.;r of onactniont,

5/ "and snch gover:iin£., body shaJ 1 rot hold its public hearings or take
action miiK T T't~TiiJE"~ix cJiVc~d"trr^^ fijirri" l^o'i^oFt "oT^^iTiSh" Torrc-ai s s i on'T
This is a prcrp(-^r~sa/eguarcl agaTi^s^i ya.\s€y'~oT PJl-c ons id orod action.
It is to bo noted that this is in no sense a delegation of its pov;'-

ers by the locs.l governing body, since the latter retains the right
of talcing such final ;i.ction as it deems proper.
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mciko use of export advice and information furnished by appropriate

State and fcdojjal officials, departments and agencies; 6/ and all State

officials, departments and agencies having information, maps and data

pertinent for coimty zoning are hereby authorized and directed to make

such ovailable for the use of th(; zoning commission, as well as to furnish

sucli other tochnj.oal assistance and advice as tliey may. ?/ Such com-

mission shall mlie a preliminary^ r'.;port and hold' public hearings tlioroon

bufore subr.iitting its fina] report. 8_/ At its public he;nings, such

commission shall have power to summon witnesses, administer oaths and

compel the giving of testimony, iiny individual, whether in private or

ex officio £/ capr.city, miay be appointed to serve on such commissionj but

at least half the m.ombers thereof shall be individurds wno do not hold

other public office, i'rcvided, hovirever, that m.cm.b(;rship or any planning

or land-use commissi on shall not, for the purposes of this section, be

deemed the holding of a public office. In case a county. State or region-'

SecTlT
6/~ Under this clause the zoning commission remains independent of any

State control; but it is at the so-nie time directed to make use of
such aid as State, Federal and lo. al officials and agencies (for
exai:iple, the county farm demonstration agent, or the State Conserva-
tion Department) may have to offer. Thus the work of the zoning com-

mission is facilitated t ne rcrder(;u rc.oro scientific,

7/ More sp'-cific provisions reg.-.Lrding the aid the State should furnish
~ can be made, perlir.ps preferably a separate section.

8/ In Jisconsln such hoarin(.^s are held in r vcr;/ tovnship, and the grcto.t-
~ est possible public interest in the mrvking of regulations is sought.

9/ "Ex ofi'icio": This is included iji order that pro-ticularly compotont
persons in public office may be appointed to the commission, either

ox officio or in individual capacity. Often certain public officials
havcTl:" thfcir disposal a fund of ki^.owlodgo tmft of expertness which
make their assistance invaluable. Hov.'-..ver, the coriimission' s member-

ship should be r± least half non-office holders.
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al plc'jair:.r4; body, or a Cuimty l .ncl-usc cor:inittoo, clruady exists, it

may lO/ bo appointed as the zo.iing c -u.iitisior) . Furthcrrr-.r c, the (^ovorn-

ing bodicG of two or norc counr,ies may arrange vsid provide for a 'joint

or c.ormnon zoning coninissicn.

Section 7, Cooperation, l/ In tlic excrc.!.ce of po-.Tors cori'errcd

by this act, the z?-. .ing comrlssi 'U o " any cou.:ty shall have authority

to cooperate v.lth the zoning cOi.; issicnc of oth^r counties, cities,

vill^.gcs or oth'jr r.".i";ici'i.' .litics, 2/ citlier i -"thin or without such

county, and vath runicipr.l and sti; :c .

auth or? ti (. with a view to co-

ordinating ar^ 3 :,tograting the ze.Ang pr;.'grar!; an., to appolrt such com-

mitteo or copj.dtt -....s, , ano. adopt sue r-ulus, as nay be thou; „1± |)roper to

effect such cooperation, 3/'

6'

"riay": Jot..- .th t fliis is n(-t mandr.tory, although it lAc.y be raade so.
It rxy be dcsij-r blv ler the body vrhich acts as zoning ooimrdssion to
have functicr.s ocyond the x-ccci.up.cnding of regulations, sinply. These
functions na^- bo rola'L;ive to zr ->i.n(; , or to things "enaane.

Sec. 7

l/ "Cooperation": This secti^.'n is ?noluded in the intercr-t of coordinat-
ing zonirig de-. elopnent in two or iioro counties, and of giving aid to
the offcct.vuticjn o-' regional and State plan .ing,

2/ " .'ther counties, citi^':s, ^dllag ;s, or ether municipalities ; " Plans

cvT. thus hr viprkod out not only as botv;ccn counties, but also as

between a. county and a city, for exc'J.'plc to regulate suburban de-
velopment,

3/ The coopcratic . vdll be to the degree and ui der such c nditions as
~ is worked cut '.ocally. l^ach ' ^^unty govcrnirg body remains the

final enactin^ bc-dy for any e -dinanccs crj'orccd in it-s ov/n county.
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Section 8, Joard of Adjustment, l/ The governing body of any

county which adopts zoning r ,.gulr,ti --ns under the r.uthority of this

C-ct shr.ll provide ..'or a hoard of r.ljustnent of "Uhree or five n&TDbers,

and xor t^it.- manner cfthe- appoirtment thereof. Such govorr.ing body

shall fix the coiri^ 'jnsati'''n 2./ and terr.is of thu ncmbors of t.;uch bocrd,

ViThich t'-rns t'.hal 1 be of ;::uch lergth .v.nd so arr.'uigod that the torn of

at least one mcubcr will expire cac}- ^-ear. Sue ' governing body nay re-

move any ner.iber for cause, \ipon written charges and aftei* a public hearing,

Vacancies shall bo fillof^ for \\ lexpired terns in the sai.ie lacjuaer as in

the case of original appointnentr . Such goTorni.ng bcdy may aTjpoint

associate menbers of such board, and in tlie event that any regular member

be temporarily unadvlc to act ov.Mng t': absence from the county, illness.

c>ec « ' •

,

l/ "IToard of Adjustrient" : It is important t'^ nrJcc ijrovisions for such

a body. It doer not hove the power of rirJ,"i,ng substantive rjnend-

m.ents or ch-'-igGs in the urd~j;ance itself, :.^ut only of watching over

its enforccm. iit in order to irsure thr.t in any individual case an

iiijustice is n: t corr if^-od. I/a'. N. F. B. kcr in his v;ork entitled

Legal Aspec t::. ££ 2cniij.'.g (1327), has this t say: "... The Board

ol' Appeal ha: boon 'renTlerin a valii.ablc se. /ice to zoned cities.

It nas preserved the ct^nstit vt .•i'^nality f:nd popul&rii^/> of the zoning

ordinanceL, ar^l i ore th.an t^-jit, it has matle the law co.pablc of

being enfrrcc.d. The hope for t'le zorJ.-i^ of the future lies largely

"in the werk o'- the --card of A.gust'oont" , (p. 106), Further, see

Section 6 of Tart II of this publicrtien, rapra .

Although it is deeirfblc to keep the Beard of Adjustment distinct

from the '^oniy.g Commisr.'ion, thjre j.s -.".oti.i.ig to prevent counties of

SLiall population fron hcvj.rig members of t.' -j or*c body serve on the -

other,

2/ "coi-iponsfition" : If more tlian o.^mdnal componst.tion is accorded, it
"~

perhaps ought to bo on a "piccu rk" basir. Because of the fre-

quently poor finajicdal co} 'itl' n of counties in which zoning is

most needed. State r.id mig'.it b. aprroi^ri'. o in this particular. If

such is desired, tliis section should be phrased with this in mind.

Provision for Stt/.te aids sh. uld in general bo in a separate section.
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interest in c. case before the beard, or any other criusc, hie place may

be taken clurin^-; such ton^ orary disability by an associate inoinber desig-

nated for the purpose, '^ho governing bodies oi ti/o or laore counties nay

arrange and provide for a joint or c I'on board of adjucfeaent of five

raenbers.

The governing body jaay provide and specify gen^-rfl rules to govern

the orgaiiiz:.tion, procedure, and jurisdiction of such board of adjust-

nont, ivhich ral'. s shall i.iot bo jnconsistcnt vrith the prc^vicions of this

act; and. the be t.rd of adjustment nay adopt supplonental rules of pro-

cedure, not inccnslGtont v.lth this act or such general rules, jvlcctings

of the board shall bo held at the call oi' the chairj.it'ji :xncl at such other

tiiaes as the beard nay dcterninc. Such chairnaii,-, or in his absence the

acting chairnan, i:iay adiiinistor oaths and ccnpol the attendance of wit-

nesses. All ncctinj/s of th(j borxd sht.ll be open to the public. The

board shall keep ninutcs of its proceedings, shovring the vote of each nen-

bcr upon each question, or, if absent or fcdlii\^ to vote, indicating

suoh fact, and shall keep records of its exai.iinations rxid ether official

actions, all of "v";iiich shall bo imnediatcly filed in the office of the boa:

a:id shall be a public record.

Appeals to the board of r.djustuent iiay bc' trken by cjy person or

persons ag>;,rioved or by any officer, dopartmf.'nt, bo.';.rd, or bureau of the

county affected by any docisicn of an administrative officer or agency.

Sop, 8 .

^7" "j"oint or common beard": The creation of regional botirds would be

in the dTro~ctiorr"of~uiiifomi zing stand ards

.

- 37 -



Such appeal shall be taker. Tr?.thiri a reasonable tine, as provided by the

rules of the boai'd, by filing ¥;ith the borrd a notice of appeal speci-

fVin;;; the grounds thereof. The officer or agency fron vvhon the appeal

is taken shall forthvdth transmit to the' board all the papers consti-

tuting the record upon vrhich the action appealed fron was taken.

An appeal stays all proceedings in furtherance of the actions

appealed from, unless the officer or agency fron vmcn the appeal is

taken certifies to the locxd of adjustment after the notice of appeal

shall have been filed vvdth >.im or it that by rci.son of facts stated

in the certificato a stay vroiild, in his or its opinion, cause immi-

nent peril to_life or property. In such case proceedings slio.ll not

be stayed cthcrv/ise than hy a restraining order wliich m^ay be granted

by the board of adjustment or by a court of record on application on

notice to the officer or agency from^ whom the appeo.l is taken and on

due cause shovm.

The board of adjustment shall fix a reasonable time for the

hearing of the appeal, give public notion thereof, o.s v;ell as due

notice to the parties in interest, and decide the seme -within a

reasonable time. Upon the hearing cjiy party may appecT in person

or by agent or by attorney.

The board of adjustment shall, subject to such appropriate

conditions, and safeguards as m.ay be established by the county governing

body, have the following pcvvers , —

1, To hear and decide appeals vrhere it is alleged by appelQuit
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that there ?is error in any ord:;r, requirement, decision, or. determination

made by an administrative official or agency in ^:he enforcement of this

act or of any ordinance or regulation adopted pursuant thereto*

2. To authorize upon appeal in specific cases such variance from

the terms of such ordinance or regulation as will not ce contrary to

the public interest, where, owing to special conditions fully demon-

strated on the basis of the facts presented, a literal enforcement

of the provisions of the ordinance or regulation v^rill result in great

practical dii'ficulties or unnecessary hardship, and so that the spirit

of the ordi.iance or regulation shall be observed and substantial

^iustice done. 'U/

In exercising the above-mentioned pov/ers such board may, in

conformity with the provisions of this act, reverse or affirm, wholly

or partly, or miay modify the -order, requircm^iit, decision, or deter-

m.ination appealed from' and may make such order, requirement, decision,

or determinat ii^n as ought to be made, and to that end shall have all

the powers of the officer or agency from whom the appeal is taken.

Sec. B~.

I4/ The standards herein provided seem adequate for at least most States,
~ being even somewhat tighter than those of the widely- sustained "Stand-

ard State Zoning- Enabling Act" (for cities^ (issuRd bv thn nADai-tmpnt

of Comrerce, 19?2). The courts in a few States, hov^ever, have held
unconstitutional Beards of Adjustment, the activiti'.is of vfhich were

not to their satisfaction limited by a suff ic:i ently adequate set of

standards. For a discussion of t' is matter, see the Standard State
Soil Conservati<^n Districts Law (U.S. Dept. of Agr. 193t>)» Pp« 5fci~et

seqT If itis fFared in ¥ucli States that the standards here estab-
lished are insufficient, the delicate task cf giving definition to the

term Kr^^at practical difficulties or unnecessary hardships" should
be undertaken. Sec further, sec. 6 of Part II of this publication,
supra.

39 -



The concurrinf:; vote of four mcnbcrs of th'^ boc.rd, i.n the ccso of

a fiA-o-ncnbor bor.rd, and cf throu iior-ibcrs in the case of a three-nembor

board, shall bo ncccscar^r to reverse order, requirerient, decision

or detcrnination of caiy svich cid::-iijiistrative official or agency, or

to decide in favor of tlif.' apilioo.nt on any mot tor upon wiich it is

reqaired to pasG under fxry such ordinr.nco, or to effect any variation

in such oi-dii:rxice

,

ijay per so.a or -per 6 , jointly or soV'..rc.l.iy, £.gf;rievod by any

decision cf tY\ board of ad,;ustnc;.t , or t.n;,^ ta:>:paycr, or any officer,

departnent, oe-rd or bur.;au of the cjunty, nay present to a court of

record a petition, duly veriiied, sc'otia^^ forth that such decision is

illegal, in v;holv; or in part, spccifyinr; tiT3 gi-:unde of the illegality.

Such petiti.-n shall be presented to the c ;urt ivithin 50 days after the

filing; of the decisic'n in the office of th^ beord,

Up:'n the presdntation of such petition the court nay allcvir ^ vn-it

of certiorari directed to the boo.rd of adjusteont to reviev/ such de-

cision of t]ie boord of adjuctraent and shall prescribe therein the tine

mthin iwhich a return thereto nust be nado fJiul served upon thx relator's

attorney;-, v.hich shall nut bo less than 10 d?..ys cjid ncvy be extenrlod by

the court. Tlie o.llov7ancc of the ivrit shall not strvy proceedings upon

the docicion. uopealed fro?.-;, but the court ^^^ay, on ap.-lication, on notice

to the beard rsA t. du''; or.u£-c- 5^>-.-v;n, rrriiTfc n ro^tvvSrar^- ^r^rder.

The b ;ar 1. of adjustnort s]-.all -.ict bo r.-ouirod to return the origiral

oapers actal u.pon by it, bi.it it sl^all be sufficient t-j return certified
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or sworn copies thereof or of such portionc thereof as nc.y be crJlecl

for by euch writ. The return shr.ll concisely set f rth such other

fcicts fis may bo pertinent and naterial to show the grcun^. s of the dc-

cisic'n appealed frori and shall be verified.

If, upon the hearing, it shall a^.pcar to the ceurt that tosti-

nony is necessary for the pro^-^er dispoeition of th^. natter, it nay

take evidence or appoint a referee to trJ:e such evidoiice as it nay

direct arx' report the sa.ne to the court ivith his findings of fact

raid conclusions of lav/, v/ldch shall consti-biitc a part of the proceed-

ings upon which the deternin;.tien of the court sht-.ll be nado* The

court nay reverse or affirn, vnolly or partly, or T:ay nodify the de-

cision brcught up for review,

Costs shall not be allcn/cd agf.inst the beard unless it shall

appear to the court that it acted with gross neglif.ence, or in bad

faith, or with i.ialice in mking the decision appealed fron.

All issues in any proceeding under this section shall have

preference over all other civil actiens and proceeding's.

Section 9, Enforccncnt and RencK'ics, l/ Tjio county governing

Sec. 9.

T/ "Enforcenent ard renedies": Such a section is tnought to be vital.
Without it the local authorities night bo poi;orlos3 to enforce the
ordinance effectively, p.- Tticulf.rly against s-r no iijdividual v/ho might
derive conEi<'.er;'.blo profit in disobeying it. llndef.the }irovisions of

thia seot.Lf'n the l'..oal au-choritics nay ugo any or alx of the following
rictiiods tci forcii";g cc*j.:p-li(jacu tt. tiic rcgulf.ti' iiP adopted: they nay
ar'"-..st tb"! offender and ht.vo \Xu pmt ii; .'Ifil; thoy nay hL.vc a fine in-

fliot.><il tivcy stop «nric on u n«3fW builCin^. , any use of the laiii

vJi-iich is prohibited, and prevent its cr. ntinucjico; thoy nay prevent the
ccoupcr-cy of land or of a building and keep it unoccupied until such

tine as the conditions C'^nplaincd of shall liavo been renediod; they

ca3i evict the occupmits of land or a bu.il dircg ^/hcn the conditions arc

contrary to lav/- and prevent reoccupency uDt.i] such oon<iition€ hnve b««en

cured.
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body raf.y provide ly ordinr.nce or otherv.'isc for the enforcenent of this

act end of ciny ordinnnce or rerulcition made thereunder, A violation of

this cct or of such ordinance or regulation is hereby declcjred to be a

rriisdemeanor J ond such county governinr body nay provide for the punish-

ment thereof by fine or ii.iprisonnent or botho 2/.

In case any building or structure is erected, constructed, re-

constructed, ritcred, repaired, converted, or maintained, or any

building, structure, or Icjid is used or occupied in violation of this

act or of any ordii:.ancc or other regulation nad.e under aut'iority con-

ferred hereby, the rropcr local authorites s/ of the county, as vj-cll

as any owner or oVvTicrs of rcrJ. estate 4/ viithin the district affected

by such regulations, in ad.dition to other rcraedies, nay institute any

appropri.ate action or proceeding's to prevent such unlr.ivful e-rection,

construction, reconstruction, .''.Iteration, repair, conversion, r.aintcn-

^ eca 9

,

"2/ It" nay be desirable to specify in the enabling act the anoimt of

fine and the torn of inprisonnent liable to be injflicted in given

cir ounstanc c s

.

3/ Here ccai be substituted the designations of the autnorities meant.

"^Z "ovmer or o-wners of real estate": 'Yhls is a check agaijist lax cn-

f^ccnent^6y~T^^ Although at equity private

individuals who cannot show imminent or actual special dcjuagc to
- themselves cannot bring such action as here provided j it is never-

theless thought that the right eccn be created by statute. An

analogous provision is contained in the VvMsconsin Statute and. in

Soction 8 of the model rural zoning ordinance drafted in the office

of the ^.ttorncy-'^cncral of Yasconsin. Es sential Steps in the Enact'

ment of (^ountv Ordinrnc c s Zoning _for__iigri culture . . . etc. (Madi-

Torrr Juno 193"3~Sre^j~, i-.
"9. fho ordimuicos so far adopted by the

counties under the VJi scon sin Rural Zoning Enabling act have all con

tained such a provision. V[ohrv/ein, in Journal of Farm Economics ,

Vol, 18, p, 520.
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r.nce, or use, to restrain, cori-cct, or tibr.te such violr tion, to prc-

,
V(jnt the occu-);aicy of si.d.cl building, structure, or land, or to prevent

a;Ty illi,£;r.l net, conduct, business, or use in or about such preniscs,

iaiy tcocprye^r or trjcpr-.yurs ol the county .may furthermore institute |jro-

cc^diugs, 5/ to compel specific porformancc, by the proper official

or officials, of any duty which has been stipulated in the ordinance

or ordinances adopt ed-u.nd or thds section to enforce the present act

.. .arid the regulations and ordinances adopted pursuant tlicreto.

Section 10, Non-Conforning Use, l/ The Ir.rrC'ul use or occupation

o e o # ^y m

5/ "proceedings "
; The ordinary rule of the courts is that a private

individual is entitled to have mandaJiius issLied to com.pel official
performance only of "ministorial " acts, and not of "discretionary
executive" acts such as t.b.e gemral cnforccm.cnt of a penal laiv.
However, the courts may issue mandamus te compel specific en-
forcement of the law. For example: State v. lolice F?oard of
Columbus, 10 Ohio, Dec. 25b (1888); GocTcTl v/ Wodtolry, 7]t M. H.
578 0.902); People ex rel R_i rtlott v'TTOine, 219, ' ill. 346 (1906);
liucy V. j5_ld_rc_p 141 /JrV 518"Tl904) . See 38 C. J. 689 et seq.
The requiremerrt is that the perform.ance prayed for be not only
specific, but of the natui'O of a clear duty prescribed by t}'e law,
(thus api.'rof.chiTTfj the natiare of a ni.nisterial function). Tradi-
tional rules on tb( subject are modifiable by statute. Sec, for
excjnplo: K-.tch v. City B;.nlv, 1 Rob. (La. 1842) 470; I'cDenald v,

Juds cn, 97 111." /ipp. 414 ("iD'Ol ) ; Funck v. Farmers' Fl'evat o'r Co .

142 l^'wa 621 (1909).

Sec. 10 .

T/ "lion- conforming- use": Zoning is a legal technique which seeks to

f re' t al 1 pr sTriFod uses. It is not its' peculiar province to

suppress prosontly-ongagC('.-in uses. For this reason it is pro'"id d

that non-conforming users" have the right to continue until si ch
time as they >iave forfeited their right to such non-conforrai g vsj.
Indticd, it is thought that the allovfance of established ncn»-co;-v''Oi'i:i-

ing use (not amouiitir^; to a nuisa.ncc) is csecritial to tlio cor3 na-

tionality of rural zonir^. Suppressions (or abatements) belen'-, be

the realm of nuisances, and where suppressions have been penrdt-ed

in urban zoning cases it has been on the grounds that the u.^e ;up-

pressed constituted a legally-recognized nuisance, in the congested

condiitions of city lifc#
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of fuiy buildiiag, land or prej;iises eristinr at the timr of the cdoption

by the county governing, body of the zoning ordinance or regulation,,

although such use or occupation does not conform to the pro'/i.si ons

thereof, may be continued; but if such non-conforming use or occupation

is discontinued for a period of tvro years, £/ any future use or occu-

pation of such building, land or premises shall bo in conJ^ormity vath

the provisions of the established ordinances and regulations. The

county governing body mry adopt such further regulations read; amplifi-

cations, not contrary to la;^, as it mi-y deem dcsirr.blc or necessary to

regulate and oontrol non-conforming ..scs and occupations, z/

Immc;diatcly after the adoption of a2iy zonir4- ordinances or regula-

tion by the county govurnirjg body, the County Zoning Corxriission shall

prepare and publish a compltt.. list of all non-conJ^orming uses and

occupations existing at the time of the adoption oi' such ordinance

or regulation. Such 1 ist sltall contain the ncj^ies and addresses of the

cvmor or ovmers of such n.on-coni'oming use, anrl of on.y occupant other

than the ovmer, the legal description or descriptions of the Iraid, and

Sec. 10.

2/ "tv/o years"; a lapse of tiTO years in a no n-conforming use vfould servo
to forfeit the riglit to cmgaga further in such use. Two years is not
an essential lapse of tine. It is a coimuon one, but ariothcr may be set,

3/ There arc a great many questions involved in the problems of non-con-
"~ forming uses. Exaanplos >vould be: - Wio is to dotornine v/hcn a non-con-

formii]^-; use has been abtmdoned, and by v^l^at metliod? Vuhat constitutes
a non-conf oriTiing use? If only a part of the property is devoted to

a non-confori-.ung use, shovild an extension of such n use to other parts
of the same property'" be pernittcd? The solution and regulation of

such matters is here l(-ft to the local governing body. ThcTC is a

certain danger in attcriptin;^ to give a rigid ajiu universal solution

in the cnablii^.' act, although in many cas',s it moy be desirable.
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the natiJ.ro and ex' ont of Irnd use. i.ftor any r.^ccssary corrections

have boon made, \r d^r a procedure prescribed by the county governing

body, copies of s\c'n list shalx, vhen approver' by such b'-dy, be filed

for re cor' in tl . offices of th^; ROgist.jr of Dc's and of the county

clerk in the county in vmich th ' lau'^s are sj-^uatcd, and siiall be cor-

rected frcn tir:c to tine ar tho o-unty govor.-.dnf. body nay j^rescribo. 4/

Section 11. Fi lijif, . l/ Upon the ad'.ption of any z .i.ing ordinu.ncc

or regulation, r p or naps, th. chaimiai. of tli*^ county i ovorning body shall

file th.e originals -1th the Coun';y Clc"k cuid a -•-•rtificd copy of each

in the office of iVe Count;^' Register of Deeds, \.aich copies sh: 11 be

acccrsible to the public. Tac F gister of Deeds shall index such

ordinances and regulations as ner rly as possible in tho sane nr.nner as

iie indexes instrunG;.ts portairing t ; the title of l;;.nd.

Section 12, Fin;.Jiccs. l/ The county g.ovorning body is cnpov/cred

Sec. 10.

4/ A correct and ap-to-f'atc list o-^ nor-cor.forrang uses is alnost a
"~ necessity to ne .-.roper enf r c^nvr't of the ordinance A nore defi-

liite proceearc r.ay be Lubst £xutcd fur the one here gi'\.-i.

Sec. 1 1

.

1/ ^Filing": T s section is inclucied to affei'. protection to buyers
~

v;h'-. night b. u^a-./are of zor". - cncanbrancea -n the property they

arc plarjiing to acquire.

Sec. 12 .

1/ " Finrjiccs "
; Pro /ision ic rade Jor -^he financing of s-'r-.dics and the

otiier v/ork of the zm^ing c onurds s i:, n, for c:-x>ort assistance, and for
enforcing th- li.vj, v/hercvf".- it ;iay be found necesstry to nakc such
expenditure, . It is not t.ioupht that tlie "-cnbors rf the cormitsion
itself ohoua-d receive reconp' nso frr ti oir tine. Fublic-ninded citi-
zens would not expect pay r perfcrnang s< rvices in the public inter-
est; bat it is only just f-'-.t such iteris as stenographic r.nd technical
sc-'vico and t.-aveling expenses should be paid. It is not particularly

(cont'd)
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to c^ppropriate o.it of tho gonorcl co-uiity fund, such moneys othervn-se

unappropriated v. - it nay eyoni fit t^.. finarico t:' : vrorlc of the county

zoning coimnission r^xcl of the boa^'d of acljustKicnt, and to enforce the

zoning rogulatimL and rcstricticns which arc adopted; and to accept

grants of none^ for these purposes, from either private oi- public

sources, Sttte or rodcral.

Section 13, CorJlict with ochcr IaY.rs_. l/ In the unincorporated

portions of the c .uit-y in v/jiicl. cjiy city or oti r nunicipal^ ty is em-

powered to er^act an:\ enforce comprohont ive zoring regulations and

restrictions, the county governing I :>^y shall not exorcise the powers

conferred by -chis act, except to the arcal extort that such city or

other nur.icipalit^- Iocs not oxe. oise its oxm poirer in that regard.

burden on county
for Si-iocial levies.

Sec. 13 .

T/ ^^'^nflict" : No ,

provision is h^ re T.x;dc rol' tivc to general "conflicts
v.dth other vrovisionsU It is not anticipated that zoning regula-
tions, genera!' izcd ijid essentially ncgativ<^ in their character as

they are, cc '.Id interfere v-dth, or be interfered with by, land-use
regulations uf ether sorts, such as, for instance, those envisaged
by the "Standard State Soij. Conservation -Ustricts Law", There is,

hovrevor, included a provi;3ion tj prevent c^/'^flict with zoning by
municipalities in suburban arr-a?^, in case svi di exists.

Sec. 12. '(Cont'd.)

l/ (Cont'd): d'_sired that zoniii;; shc-uld prove any
finances; and ."ccordinglj/ no authority is t.ivcn

Theru is need e.f State apj ropriations

,



Part III - Appendix A

Examules of Alternativp Pro\dsions for an Jilnabling Act*

1.

In r.ono States it may be desirod to ^l^e the State sorie control
in zoninga In fact, sorae' State control mtxy be roco-X'iendable, whore
feasible. In sucli a case, changes Virculd linve to be made, particu-
larly in Section 6, The changes necessary would depend ozi the

degree of the cirou-riscription desired to be nade upon the autonomy
of the county ;"overning body.

First ef^ree : To in.ako the desi;rn..ition of an existent .'lanning

body as the zoian;.; comiTiission i;iar4^tcry, instead of penrdsfjlve as it
is nov/. This can be accomplinhcd by changing "m;";.y" in the next to
the last scntoncG (of Sec. 6, of course) to "shall".

Second degree: In order to naVe the governing body's action
more dep'endc^nt on the £idTice of the zoning corornission, an added
sentence nay be inserted after the first sentence, to the follow-
ing effect}

"In adopting zoning regulations^ such governing
body shrill follow the recojiiTiOndations of such
zoning Gominis-jicn, except with the consent of
such zoning cOii!:.Tiission; provided, that such

governing body ivxi.y oy a 0/4 vote adopt regula-
tions which depart frora such recommendations,
without the consent of such comi ssiono"

Third degree: It may be provided th.:-t all regulations may
be ado^rELiH^rily^fter approval by the St;-.to Planning poard (oz'

so^xo other St?.te body, such as the Department of Conservation or
the Consorvatioii Coifimissicncr ) . The county govorning body rotains

* For further indications sec the footnotes to the text of the

drv-it, sitpra. KeithM- t;w> su^t'^cstioz-.s in tho dr'Af"b •:-;nd its
^otrvOtTilTnor the o^\^si 5a tynlc t^^'pcndlx prot-^snd to «KhrAust th<?

BU^;)ot*.t oV rur^l zo-aing, lof^islatao.i, iJoieovor, Ic-^lislrfclon of

tr»:<?vt->od . The rri/..t-erial .in i-hj r app«;ndix is c»oMpl«;i?n<''"::t'<'<l "by i'iUK^

In App^s^adix 13, infra.
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the povv'-er to adopt or to reject. In this case, the last clause
of the first sentence vrould be deleted; and a second paragraph
v/ould be added to the section, readiiifr:

"The recoirmendations of such commission shall
be first submitted to the State ?la?iriing Board
(or other desigriated Sto.te agency), which
shall Yidthoi.it unreasonable delay signify its
approval or disapproval of them.. Ouly such
reco^iraendations as have received the approval
of both the County Zoning Commission and the
State Planning Board shall be subiidtted in the
final report of s'-^ch cornriission to the count;'

governing body* Such governing body shall not
hold its public hearings or take a.ction before
it shall have received sucn fine.l report. Such
governing body shall not adopt any regulations
vvhich are not in ccnfcr?nit;.'- with the recommenda-
tions properly submitted as herein stipulated:
proATided, tha.t such governing body may by a 3/4
vote adopt regulations vdiich do not thus conform
v\,dth such recoiijaendatiorLG ,"

Fourth degree; It may be provided that the i.iemibership of the

Z oning C oimai s s iorTiau s t be approved (or appointed) by som.e State
agency (such as the State Plamiing Board), For example, an addi-
tional sentence could be inserted after the first sentence, to the

follomng effect:

"Snch zoning com'iission shall not enter into
function until after its membership has been
approved by the State Planning Board (or other
State agency as the case m.ay be),"

Or, the first sentence might be entirely changed:

"In order to avail itself of the powers con-

ferred by this act, cuch goverrang- body
sl'Uill utilise, as hereinafter provided, a ccm-

mission composed of fivj munbers, to "bo knov;"!! as

the County Zoning CoCTnisrion, 'two of tho raomborg

of which shall be appointed by tho Str-uto Plamiing
Board (or other state agcnoy as tloe cq.30 nv:;y bo)

a-id th^ rfi,.mird.T^ thrfi^i by euoh j^ovori'ing bbrly*

gush Cfiat isrlan a'ia.lX rocorfionci tiio bcpojudaric s

, . • oto * * (Tho rOTkfAijiiler as in draft,)
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Ir. this eventuality, the next to the last sentence of the
present draft of Section 6 wald he superfluous.

If any of the forep^oin^; changes are made to Section 6,

further ch.anges should be made also in Section 5.

For the first degree ; Ko change necessary.

For the second degree; The last sentence s'^iould be deleted,
and in its place sTi'bstTtut.ed;

"No change, anendiaent, sv-pple^nent, modification
or repeal, as herein envisaged, shall be made
without the concurrence of the County Zoning
Comraission, unlesn by 0/4 vote of such povern-
ing body,"

For the third dogroo; Sane as for the second degree, except
the COncurrencc' ' oi~ bcith z'oni n,-^ Cornniission and State Plaiming Beard
would be ncccssrry.

F"or the fourth degree: No ch.ange ?iccoss-ary.

A change may also bo made in Section 9, to give the Stat-o

plaiming Board (or other agon-^y) jurisdiction in enforcement.
This could bo dono by inserting in the second paragraph after
"proper loc'\l aut'iorlti^ 3/'" :

"• • „thc State Planrdn'- poard (or othor
airchorizcd agency, as the case ma;/ be), . ,"

It i-.iry 00 do si rod to mc-.lio a Statfj appropriation to finance
the resoarc'i and st"ud.y rtr. co s sary to good z'JTiinc;* Tha rsOKsy could
tc appropriatod to tho ^Mtu PlatrLxiag Boe.rd (or other S^-ato agcnq;;,.-),

for c:-araple, for tho ^mrooso of co.lloctir.g tho da"*;a and formulating
the alvico v/hicii it v/ovld give to tho Coun-q- Zoning Coin-iisGion, and
for ruimbxirsirtg toch;iical advisers and assictants which such com-

mission might employ o Appropriations could be m.adc fcr the use of
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tlie counties directly, not only for the objects already mentioned,
but for aid in moving out non-conforninf users and in enforcing
the -zoning regulations; but all such expenditures of state moneys
by counties should be closely subjected to the surveillance of the
State planning Board (or other state agency)

o

Such State aid could be provided in an 3.dditional section to
this act, or (perhaps preferably) in a separate act, according to
usage or constitutional requirements in this regard,

3«

It may be desired to require an annual report from the counties
making use of the Enabling Act, This nould be especially pertinent
in case there is State aid, since the State lias a just right to be

informed of the progress of that wliich it assists financially. This
could be done by putting in an additional section, after Section 12

(in vj-hich case the present Sec. 13 rrould become Sec. 14), such as:

"(Sec. 13). The legislative body of each coutity

o.dopting regulations or ordinances under the
o.uthority of this act shall on or about the
day of of every year submit to the

State Planning Board (or the governor or sono
other designated state as'oncy) n v/i'itten report,
which shall contain the folloiving:

(1) A copy of every ordinance regulation, amend-
ment and map adopted]

(2) A copy of Cill recommendations made by the
zoning coiHuission;

(3) A general descri'otion of the land in which
zoning restrictions have been applied;

(4) InfoiTiation as to the ni"aiiber md location
of non -conferring user's, together \-d.th a

dosc"ip':ioAi of tho nature and czci^ont of
ncn-corJi'orirdng vl:;c ^ and of ".rhat action or

stepG If any iiavo boon tal:en to reduce such
non-conforiiilng U30;

(5) Infonr.ation as to the land which mxiy have

lost its rignt to non-conformng use;

(6) A description of action taken to enforce
the iaviTj
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(7) An iteruized sumrriary of cases dis":>osPd of
by the Board of AdjuGtmont;

(3) A discussion of the general zoning situation,
with reference to such natters as the state
of public Ot)inion, the ease or difficulty of
applying and enforcing the regulations, the
prospects for the future, legislative recorii-

mendations, and so on; and any other informa-
tion as way seem pertinent or desirable,"

In case there has been State aid, an itera covering a report
on the expenditure tliereof should bo included.

4.

SO'ition 10, of the draft, relative to non-oonfcrming use, can
be tightened by the addition of one or both the follovring provi-
sions :

First, by inserting after the phrase . , for a period of

two years the following clause: "or the property in
or upon wl-uch it is conlucted is leased or its title trans-
ferred or passed by sale, gift, or foreclosure, except to a

legal heir, . ."

Second, by inserting a sentence, as follows, before the
last sentence of the first paragraph: "If the county (or
State, as the case may be) acquires titln to any property
by reason of tax delinquency and it is not redeemed as
provided by lavr, any future use of such property shall
be in conf oarrr'.ity vjith the provisions of the established
ordinances and regulatio:is ."

A possible solution, to tlie problexa of ivhethor extensions of
a non-conf oriTiing use to other portions cf the saise land should
be permitted is as follcv.'-s. — To add after the first sentence:

"The right to engage in a non-conforming use or occupation

slvall be in i-esi;,ftj(?t to only those portions of the lard or

prerdaes Tihich are in la\^'l''Jil use or cccapat5.o.i at tli" 'timie

of tho adoption of the soninf. ordir^xe cr regulatdon

This solution prohibits oxtensicns, *rhs» |vv:..rd of Ad:;usl-mpnt

would have the task of preventing this restriction from being in-

equitable; and the existence of a Board of Adjustment is presuppose



5.

As it appears from a reading cf the first section, as "".Tell as
others folloYri.ng, th<= act is designed to eiiable zo:iing cf both the
trvTO so-called types: i.e., "urban-type" and "rural-type", both
applied to land outside the corporate liirdts of cities and to">7ns.

The "urban-type" vrould be employed specifically to protect urban
and suburbaii development and in general to protect the conditions
of residence (8.nd trade) in closely settled areas or areas likely
to become closely settled. It could be used also to protect de-
development along highvrays according to plan. All the general
rural zoning enabling statutes thus far adopted for counties pro-
vide for the urban- t^.'pe even when the rural -trj/pe is unprovided.*

In the event, however, that this type of zoning be not ^vanted

in any particular state, or if it is desired to provide separately
for it, the ».ct can be changed, by makizig certain omissions, so as

to render it applicable essentially to "rural-type", although tho
two so-called "types" are closely interrelated. Section 1 vrould be

pared so as to read:

"For the purpose of promoting health, safety, morals
or the general Avelfare of the comrunity, the governing
body of any county is hereby empoirered to rei^^'.late and
restrict the use, conditions of use, or occupan-;y of
la.nd for residence, recreation, agriculture, ;i^razing,

water conservation, forestry, or other purposes."

Section 2 would be changed to read;

"Fcr any or all of said purposes the local governing
body may divide the ujiincorporated portions of the
coionty into districts of such number, shape, and area,

as may be doomed best suited to carry out the purposes

of this act, and within such districts it m.ay regulate
and restrict the use, condition of use, or occupancy
of landj and in that case, , , etc . • ." (The re-
mainder as in draft.)

Section 3 would h^ve its first s'^ntence shortened to the following
form:

"Such regulations shall br^ mxtde in accorda»ce with a

comprehensive plan and designed for the purpose, amongst

ether purposes, of securing safety from fire and oth^r

dangers; promoting the health and g6n'=ral welfare; en-

* See, part I, Section 3, supra.
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conrarrir.,"; sn.ch distribirtion of population and such

classification of land uses, and distribution of land

utilisation as will tend to facilitat*= economical and

adequate provisions for transportation, roads, v/ater

supply, drainage, sanitation, education, recreation
or other public requirn-mcnts; conserving the natural
resources; fostering the state's agricultural and other

industries; pr-^tecting the food supply. • ." (The re-

mainder of the section ivould stand as it now is in the

draf^
.

)

Section 9: The second paragraph would be changed and shortened:

"In case any land is used or occupied in violation of

this a.ct or of any ordinance or other regulation made
under authority conferred hereby, the proper local
authoritif's of the county, as well as the or.Tier or
ovvners of land within the district affected by such

regulatiojiS, in addition to other remedies, may in-

stitute any appro '.'u-iate action or proceedings to pre-
vent such unlawful use, to restrain, correct or abate
such violation, to prevent the occupancy of such
land, or to prevent any illegal act, conduct, business,
or use in or about such premises."

Third paragraph: "The unlawful use or occupation of ary land
existing at the tine, . . etc, . ,; but if si-.oh non-
cc:if*orming use or occupation, . • etc. • « any future
use of such land shall be in conformity with the pro-
visions. . . etc, . ," (The remainder of the paragraph
as in draft

.

)

The rest of trie sections and paragraphs woi;ld remain unchanged.
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Part III - Apper

B

Illustr'^.tions fro;-i cprts-in drafts and Acts

The objf^ct of this section is to siunir.arizp or reproduce pro-

visions of especial interest fomid in drafts of rural zoning

ena-blin^ acts, either novr on the statute "books, or proposed but

not adopted. Four itejns pp.rti cularly are in nind: land classi-

fication in. relation to zoning, stace supervision over zoning,

enforcement of zoning regulations, ncn-confonrdng use,

Minnesota. (Fiills Introduced in Both Houses of tlie

Legi slatirFe7"but not passed, 1935) (S.F. 1035 and H,F. 1693):
Herein there is created a State Land-Use GoTTL";.ittee coaP.posed of
the G'^vernor, the Chainvian of the Gonser^'/ation. Cc:.i :i ssion, the

Cojimissionor of Conservtition, the Cor.i;iis3ioner of Agriculture,
and the Chairrian of tlie Tax C'oruaission. The dutj.' of this Cora-

mittee is to classify all public and priv-vtc lo.nas in each county
of the state covered by the Act_. c.s to: (1' the character of
the soil and its suitability to agriculture, forestry and other
uses; ) the present cover, stone, topograpny, rnd sir.ilar

factors affecting land use; (3) expense of cloarihg, stoning and
drainage, where needed for contenplatod uses; (4) water supplj-^,

drainage, rainfall, grovdiig season, and related factors;

(5) location vfith reference to existing land uses, scttlcncnt,
schools, trade centers, ajid other ' factors ; (6) nearness to

market, transportation facilities, and costs; and (7) need for
additional land in various uses. It is laado the duty of the

State Department of Conservation to collect and compile neces-
sary data for making such classifications.

J'urther provision is made for the setting up of County Land
Zoning Committees composed of the Countj.'- Auditor, Chainrian of the

County Board, the County Treasurer, the Coiinty Surveyor, and tho

County Superintendent of Schools. Tris County Land Zoning. Com-

mitrtoc is directed to prepare a toaitativo land zcn.ing map and

ordiiiojaoe for the county, upo.o. tho i asis of all facts concerning
the classification cf public and private lands ::ubiTiitted to it

by the State Land-Use Coniaittce, This tentative zoning map

and ordinance is subraittod to the State Lar. I-Uso Cormittcc for

its consideration and altc^ration or approval. If the State Land-

Use Committee and the Zoning Coix^atteo agree, this tentative

ordinance and map is then transmitted to the State Executive

Council. If approved by tho latter in turn, it is referred to



the County Board for official adoption. Howo-vcr, if th<^ Land-
Uso CormittGo a:-.d the Zoning Ccmittoc fail to agree, t'lore is
a procedure sec up for r^rching a solutio?i on the disagreement.

Michigan. (l.av/s of 19 5, Act 4:^.):

Sec. 3. The County and Pegional Pi mning Cormittees
shall \vith the aid and cooperation of the State
Plan^iing Corrco.ission formulate a tento. cive zone r.iap

and cf'V-.Tity zoning rdir.ai.ce for mission to the

Coun"*-.y Board of S'/ervisors. The J'rate Planni:"'^

r^ard s'lall assist in determining; th<' validity of
the lar.d classifications •--nd zoning proposals sub-
mitted by the County plo:aiin,<-; Ccvir.ii '^ee, shalj.

sugge jt if neccssarj'-^ such additioiial data and
inv itory as nay 1- jieedcd to provi '-^^ adequate
basis for effective and -valid land o!-assificatio '

and zoning, and shall '.'vss:^ it \rith its own facili-
ties avi other facilities or agenci>JS available
in carrying out necessary inventory essentirl to
sound zoning procedure.

The County Planning Coi.u;dt-toe is in this case the Zoning Com-
mission. It is further provl^'od that every zoning ordinance, be-
fore it become • effective, must be approved by the State plaraiing

Comr.-ission, Under Section d, the Board of Appeals consists of
the planning P . xrd of any c unty r nd an equal nur.aber of i.ienbers

of the State p...lining Commission or represenoativos designated
by it.

LleAv Hampshire. In on:, draft which has been recently proposed
(but :..ot ona c^dy7 the roco; nriendations of tho Zoning C'^'T'i scion
(i.e., the local Planning B^ard) have to be based on a cor.iprc-

h-^nsivo classification. T'his classification is provided for as

follows

;

Sec. 5. Basis of Classi:^ication, Such clas-
sific t ion"o i^'i'u'ra x 1 a" BTs 's hajri" 'be based, among
othei' t'lings, rpo. adeqipte investi -ation and

study c ' soil factorr conditiovis o'" ^ax delin-

quency, sub-:vargirali ty i:. respect of existin :

uses; location and condition of far j and th«

exte t of fani abandonments; potential re erra-

tic, al values because of location i.; proximity to

lakes, p^onds, streai.s, rivers, the sea or moun-

tains; economic il? effects of inpr-^per timber
cutting, extent of scattering of population, firo
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hazards, attendant upon lnjuian habitation in renote
districts, trend in forest land use and agricultural
developments; school locations, school district
boundary lines, school bus routes in sparsely
settled sections of the nunicipality and school
costs per capita; tax burdens in the fom of road
naintenance and other unnecessary costs inposed
upon the conQunity by uncontrolled and unregulated
settlement on or occupation of rural lands; the
location, desirability, and nece. :-ity for continuing
or inproving existing roads or ccnstructing others
that nay be needed and the provision of transporta-
tion, water, sewerage, lighting and other public
re qui r er.:ent s »

Sec. 6. Approval of Classif icatio:::. Before such
classification of rural lcavrs~"slialT be submitted to
the local legislative bod;'" or bocor.e effective, it

shall be approved by the State Planning o.nd Develop-
ment Com-iission. upon appro^jal by the local logislo.-

tive body, such rccomjionded classification shall be-
come a public record.

In section 13, it is provided that no zoning ordinance, regulation
or .amendinent mo.y be adopted by the local legislative body vri.thout
the approval of the Steitc planning and Development Commission.

Ill Indiana, zoning is tied in vfith pl9.:niing. Under the laws
of 1935 (Ch, 259), authority is given to the counties to create a
planning Commission, charged with drawing up master plans for the
physical development of the county, shovdng the Com::iission' s recom-
m.endations for the developr.ent of the county, and including, among
other things "the general location and extent of existing and pro-
posed forests, agricultural areas and other developm.ent areas for

purposes of conservation, food and wo.ter supply, sanitary and
drainage facilities for the protection of urban and rural develop-
ment; also a land utilization program, including the general
classification dvA allocation of the land witliin the county
amongst mineral, agricultural, soil conservatio:-, T/ater conserva-
tion, forestr;,'-, recreational, industrial, urbo.nization and other

uses and purposes." The planning Coiniission m.ay recor.im.end zoning

regulations for adoption by the Cour.ty Board.

Under Ch, 33, Te:incssee Laws of 1935, the regional planjiing

commission of a plarjiing region defined o.nd created by the State

planning Cor.raission acts as the Zoning Commission for the counties
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within its territory?-. No regulation which coverc nore or less
than tho area covered in the plans certified by the plarnaing Con-

mission, and no regulation vriiich departs fro" the zoning recon-
nendations of the Planning Cora'-iis sion, nay be adopted vdthout
the latter' E consent, o::cept by a two-third vote.

New Hru-.ipshire o Proposed A:acndraent (not enacted) to Existing
Zoning Law:

51, In any tovni where it is desired to regulate
the. uses of land for recreation, agriculture, or
forestry, such regulations, restrictions, bound-
aries, or so j.uch of such regulations, restric-
tions, bouiadaries as pertain to that portion of
the town in which the uses of land for recreation,
agriculture, or forestry o.re to be regulated, shall
be sub:T.itted to the State Land Board for o.pproval

and if disapproved shall not becone effective
except by the favorable vote of three-foui-ths of
the ne~nbcrs of the legislative body of said town.

Minnesota. Bills Introduced in Both J-Iousos of the Legislature,
but nFb~Fa3"ie7r, 19315. (S. F. 1035 and F. F. 1693):

Sec, 9, In case the Hoard of County Con-
r:is3ionor3 shall fail to adequately enforce
the provisio/is of tl^e countA'- zoning ordinance
then tho State Depart::iont of Conservation shall
have authority and is hercb;/ authorized to

enforce such ordinances.

In connection v/ith enforcencnt , a nunbcr of drafts have pro-
vided for building inspectors for urbar.izcd zoning duties. How-
ever, a systen of licensing kas never bee:i attenptcd for purely
ruralized zoning for productive land use.

Sec, 18 of the Virginj.a Lav/, ox. soss, 1927, Ch. if> T*! fcallows;

The said Board of S-pervisors shall have power

ar.d authority to appoint an adriini strative

officer vfho ohall be charged with tlie enforoe-
nent of said regul-tions, for and on behalf of
said Board, and who is enpovrered to cause any
building, structure, place or prer.dse to be
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inspected and exai.iined, and to order in -writing

the renedying of any condition fonnd to exist
therein or thereat, in violation of any provicion
made under authority of this or any of the pre-
ceding sections of this Act.

In addition see subsection 18 of section 59,07, Wisconsin
Statutes; section 7 of ch, 53, Tennessee Laivs of 1935; section
4366-26 of a bill unsuccessfully introduced into the 1935 Ohio
Legislature by Mr, Metzenbaun; and section 7 of "ir« Bettnan'

s

draft

.

Wisconsin, /uiendaaont to Sub-section 4 of Section 59.97,
Chapter 403, Tav/s of 1935;

Compliance v/ith such ordinances nay be also
enforced by injunctional order at the suit of
such county or the ovmer or OTmers of such real
estate within the district affected by such regu-
lations .

Minnesota. Bills Introduced in Both Houses of the Legislature,
but not Pass~, 1935. '

(S. F. 1035 and H. F. 1693):

Sec. 9. Conpliance v/ith such ordinances nay be

also enforced by injunction or nandarras at the

suit of the Board of Coinit^^ Coniaissioners, or
the owner or ovmers of real estate within the

district affected by such regulations.

Sec. 10. The assessor of real estate shall certi-

fy to the county land zoning coLTi.iittee all non-

conf orr.aing uses v/hich have been discontinued since

t?ie previous assessnont. Upon ccrtifico.tion by
the assessor that such noii-conforning use has been
discontinue the nane of such nor-conforr.iing use

shall bo deleted fron the official record vrhich is

filed in the office of the Register of Deeds.

Wisconsin. County Zoning Lav;-, Subsection 7 of Section

59 . 9 7"7~^/fiscorrsin Statute s

:

(a) Irxiedlately after the publication of a county

zcniiig ordinance, it shall be the duty of the board



of supervisors of such county to cause to bo nade
a record of tlic present use of all buildings and
i}rei.'dses used for purposes not in conformity vdth
the regulations of the district in v>r}iich such
buildin<.';s and prer.iises arc situated, such record
to contain the ntvnes and addresses of tho o\vnor or
ovmors of sucli non-conrori.iing use, o.nd of any oc-
cupant other than the ovnior, the legal description
or descriptions of land and tho i.aturo and extent of
land use. Such record shall bo published for throe
successive weeks in a nev/spapor having general
circulation in the county, l^thin sixty dsxys after
such final j«wblication, upon presentation of proof
to the co<unty board, errors or oidssions ray be
corrected in such record. On expiratioiv of such
sixty-day period such record shall be filed in the
of fice of the coiAnty clerk and a certified copy
thereof in tho office of -tJio register of deeds.
Such record shall constitute prii^.a facie evidence
of the extent and nu:?ber of ncn-conforrdng uses
existing at the tine the ordinance becar.io effective,

(b) Errors or o.iissions in sxich record shr.ll bo
corrected by tlie com::\7j board upon petition by
any citizen or by tiie bovard on its ovra r.;otion. Its
decision in such i:attors sl^all bo finsil.

(c) The county clerk shall furnish to each town
assessor ir'ried lately after the filing of the
record of 3:ion-confon;dng uses, a record of the non-
confon.iing uses lying vdthin the assessment district
of the caid tovm o.Soessor» After b)\e r.ssessnent of
the follovdng year aivi after each svicceeding assess-
r.ient thereafter, the tovm assessor shall file a

v;ritten report certified by tho board of revie;Y

vidth tho register of deeds listi;,.g all non-confoming
uses wnich liave been discontinued between tho ascess-
nont period. The register of deeds and county clerk
shall record discontijaued r'On-conforair.g usee as

soon as reported hy tho assessors.

Uorth and South Dakota. (Draft proposed by Messrs. injill and

Steele ) :

Sec. 5. ITcn-ccnfondng uses. Recordation. As
soon as any ordinance shall have be cone effective,
it shall be the duty of the board of county ccn-

nissioners to cause to be cornniled a list of all
non-coni'ondng uses of lands and buildirigs' and
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pxiblish the s-ano tb psmit ap-poal on errors or
or.ii3oi'Gr-..s and sucli corrected list shall bQ filed
in- the office of the register of deeds o A copy
of such cor.piled list shall be furnished to all
assessors -kvithin such restricted areas, said
assessors to inspect and detemine if any viola-
tions and report sane to the State ' s attorney
v\rho shall investigate and proceed as in other
violations. Said assessor sho.ll also record and
report to the register of deeds the discontinuance
of any non- conferring usos as defined in the county
ordinance a

Wisconsin., There is a provision (vdth urbanized rather than
ruralized zonri^g in vIc-.t) of the VJ'isconsin Statiates (Seco 59.97,

su.bsec« 4) Vvhich re-cites

:

Such (zoning) ordinances shall not prohibit the
contiiiuanoe of the use of any building or prenises
for any tro.dc or industry for which such building
or premsos are used at the tine such ordinances
take effect^ but the alteration of, or addition
to, any existing b^tilding or structure, for the
purpose of carrying on o.ny prohibited trade or new
indiistry vfithin the district v/here such building or
structure are located nay be prohibited*

And a further provision (subsoc, 7c) that:

If a non-ccri'oming use has been discontinued, any
future use of s\ach building, land or prenise shall

be in confornit;^' with the provisions of the ordi-
nance regulating land uses in the district,

Nothing nore specific on th.e point is contained in the T'isconsin

The draft proposed by Tlescrs, TXill and Stc-ele for worth and

South Daicota, hovrever, is nore specific:

Soc, 5, Existing non-conjCorrdng uses nay be

expanded within any ovaiership unit as consti-
tuted at the date of the county ordina7ic<?, but

rxew non-confcming, r.ses "iTay never be started.

For the purposes of this Act an o\raership unit

shall be any contiguous tract in a single oTOier-

ship or separate tracts of a single ovmership and
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which are nanaged and controlled by one fam
operator. If any part of an ownership unit be

sold or leased subsequent to the cnactnent of
said ordinance, and on v:hich a non-conf or::u.ng use
has not been established, it shall be unlawful
for tiny non-conforming use to be established.

Minnesota. (Bills Introduced in Both Houses of the Legislature,
but not psTsseT, 1935). (s. F. 1055 and H, F. 1695):

Soc. 9. The lav;ful use of any building, land
or prer.ises Oycisting at the tine of the official
adoption by the Board of County Cor.missioners of
a zoning nap and zoning ordinance, although such
use does not confora to the provisions thereof,
nay be continued and nay be extended throughout
such building, land, or prunises, provided,
however, that such lai\rful use shall be extended
only to contiguous lands and prenises and only to

lands and prenises ovmed by the party extending
such use at the tine when the zaiing plan was
adopted; but if such non-confoming use is dis-
continued for a period of ..lore t/ian 2 years, any
future use of said building, land or prenises
shall be in confonriity with the provisions of the

established zoning nap and zoning ordinance %

ITew Mexico . (Draft Proposed'by Mr. DeBoer): The proposal
nade by Mr. De5oer for New Mexico is also specific, but adopts
a contrary solution to the foregoing tvfO: .i.e., extensions of
non-coriforr.iing use are prohibited*

Sec. 11. Vfhenever any land cvr.ier has tlic ri ';ht to

non-confcrning use of land in a rectricxed cicjt. ::'-r.t,

such rir;ht shall apply only to fie actual laxid so

used at t}ie tine of the passage of tlie zoning

(Ordinance and shall not be interpreted to nv:.'' • ~o

ether land not thor. devoted to such non-coat^-

use. Y/henever lands entitled to non-confor3:'''.^'>'-

uso ^ * * shall hjive boon abandoned for such ncn-

coiiCorning use for a period of five years sr:h

right to non-confoming use shall be considered

abandoned and the said land shall not again bo

put to such non-confoming uso«
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Hew Hanp shire , (x^roposed Draft):

Sec. S, Linitations. A regulation :..ade under
the tenus of this act shall not apply to the
existing use of any rural lands, nor shall it
apply to e::isting structures or to the use of
any buildi:!,;, but it shall apply to any altera-
tion of a building to provide for its use for
a purpose or in a manner substantially different
fron the use to vrhich it v^as put before altera-
tion,

IiTasnachiUsctt s • (Zoni:ig J^ws in force in State of

} la s sa ch-asetts. TTu. s lav/ is cited as Lavys of 1933, Chapter 263):

Sec, 26, Such an ordinance or by-laiv or a.ny

anendraent thereof shall not apply to existing
buildings oi stiaictures, nor to the e3:iscing

use of any building or structure, or of land
to the extent to i\'"hich it is used at the tine
of adoption of the ordinance or hy-la.vT^ but
it shall ap"ply to any change of use thereof and
to any alteration of a building or structure
Vv'hen the saiie would anount to re constraction,
extension or structural change, and to any
alteration of a biiilding or structure to provide
for its use for a purpose or in a, i-mrmor sub-

stantially different fron the use to virhich it

ms put before alteration, or for iis use for
the sar.ie purpose to a substantially greater
extent. Such an ordinance or by-law nay regulate

non-use of non-conforning buildings and sti'uc-

tures so as not to unduly orolong the life of
nor.-conforLiing u se s

»

In a i.dscGllariOOu.s category, three fiirthcr itens are included,

since they ai'e intorosting as statements of purpose.

A Suggestion by Robert Whitton > (Su^restecl "Grant of Pcr,-.t>r"

Clause for Usg in a Gcnoinecl Pianiiing and Zoning En'vbllng Act):

The council of a-iy raunicipality ia hereby
authorized and enpovrered to provide for the

preparation and enforcenent of coordinated
plans for the physical developnent of svich
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Municipality. For this purpose such body nay,
ill such r.easure as is deened reasonably neces-
sary in the interest of health, safety, r.orals,

or the f^eneral welfare, regulate and restrict'
the location and use of buildings, structures,
and land for trade, industry, residence, or other
purposes; the height, nuiv-bor of stories, size,
construction, and design of buildings and otiicr

structures; the size of yards, courts, and otl-ier

open spaces on the lot; the density of population;
the setback of buildings along streets, highways,
parks, or public waters; the subdivision and
dove lo onent of land; the orection of buildings
\Tithin the lines of streets, high^vays, or parks
shown on an official nap; and the erection of
buildinp's on lots abutting on unapproved streets.

For the purpose of asiy such regulations such
council nay divide the municipality or any portion
thereof into districts of such nunber, shape, and
area, or nay establish sucli official nap or :'iaps

or devclopnent plans of the wh-olo or any portioJi

of the area of such i.iUnicipalii^'-j, as nay be deened
best suited to carry out the purposes of this Act.

All such regulations shall bo worked out as parts
of a conprehensive plan for the physical devolop-
i.ient of such nvmicipality , and sho.ll be designed,
anong other things, to encourage the nest ap-
propriate use of land throughout the nuricipality

;

to lesson traffic accidents; to secure safety from
fire; to provide adequate light o.nd air-; to prevent
overcrovAiing of land; to proiiiote a whole sone and

agroeablc hojne envircnx.icnti to prevent the devclop-

nent of unsaziitary areas for housing purposes; to

secure a well-articulated and adequate streei; and

liighvj-ay syston; to preserve the integrity of of-

ficially approved plans; to prcnoto a ccordirx.ted

develop; lent of the unbuilt areas: to encourage the

forxLtion of neighborhood cr con'"unity units; to

secure an appropriate allo'nent of land area in new
devclcpnents for all the riquiro:v.ents of oor:-..umity

life; to conserve natural beauty and oLher ntitural

resources; and to f:\cilito,te the adequate provision
of transportation, v/ator, sev/era^e, and other public

utilities and requisites. (Harvard C ity Ploni-ing

Studies VII , pp. 124-125).
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North and South Doiota. (Draft Proposed by Fessrs. Dull
and Steele )

:

i

See. 3, PURPOSE. This Act is designed to enable
counties to r.iore adequately plan and direct the
future dcvelopnent of the territory v/ithin their
bounds. Any county desiring to take advantage of
this Act shall draw up a conprehensive plan for
the future developnont of the county designed to
foster and control the developnent of successful
fan. and ranch units and thus protect the tax
base and reduce tax delinquencies resulting fron
establisluient of unsuccessful fam and ranch
enterprises o.nd assure that all lands and other
property shall contribute' its just share of the
public revenue; to encourage 3iore coiipact settle-
nents in the better land areas of the couirby and
resultant advantages of social intercourse, as

well as thereby controlling public expenditures
for schools^ roadsj police protection, and other
public services; to pronote the proper use of
rural lands o.nd buildings, thereby preventing
waste of natural soil fertility through erosion
and other causes, and to prevent excessive exploi-
tation of the land; and such othor purposes as

sha.ll best proLiote the health, safety and general
Yv'olfare,

Indiana. (Laws of 1935, Chapter 239);

Sec. 3, p'or the purpose of providing thf'.t health-
ful, convenient, safe and pleasant living conditions
nay be assured, in situations throughout the county
and state, affording abundant opportui ity for the

proper utilization of natural resources and the

talents and ability of all individuals in a :narjior

profitable to each; and in order that the peonle

of the county and the state of Indiana i-^.ay realize

the greatest possible behsfit fror. the ratiM'al,

agricul t\iral, industrial;, aa.d other res'>urccs of
the county aiid state, including nineral a, soils,

lands, forests, fisheries, midlife and recrsatior.al

facilities, water resources, rivers and harbors,

Eiauufacturing and nechanical industry, wholesale and (

retail trade, educational and institutional facilities

o.nd Gorxiunication and transportation facilities, in-

cluding highways, and including sucfi distribution of
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population and of the uses of the land within the
county and state as mil tend to reduce the Avastes of

physical, financial or hunan resources, ^^vhich resiilt

fron either excessive conrestion or excessive scatter-
ing of population * * *

- 00 -

- 65 -



. . SELECTED ItEFEREIJCES

General

Anerican Acadeny of Political and Social Science: Annals, vol.
155 (May, 1931), part II,

E. M. Bassett; Zoning (iTational I/funicipal League, Technical
panphlet Series '^5, I'lew York, 1932).

E, M, Bassett, Alfred Bettrian, and others; J^odel Lav/s for Plan-
ning Cities, Counties and States (Harva"i-d City prariiiing

Studies VII, "caribridge" r935 ) ,

Ernst Freund: "Sor.ie Inadequately Di'^cussed problens of the Law
of Zoning", Illinois Lav/ Revievf, volo XXXV (1929), pp. 134
et, seq»

Harlean Janes: Land planning in The United States f'or the City,
State and rjation (!7ev; York7 19267^

Edivard D. Landels: "Zoning, an Analysis of Its Purposes and Its

Legal Sanctions", Ai.icrican Bar Association Journal, vol. Xa'^II

(1931), pp. 163 et soq.

United States Departriont of Con::ierce, Advisory Corxiittee on Zoning:

A Standard State Zoning Enalling Act (Yfashington, Rev?. sod.

edition (1926).

: "Retroactive Zoning Ordinances", Yale

Lav; Journal, vol. X^OvIX (1930), pp. 735 et. soq.

Rural Zordng

Carleton Barnes: Land Classification; Ohjectives and Requirenents
Land-Use Planniing Publication ^1, Rosett1ement Adi:iirii s trati on

,

Bebruary, 1936, mneo » )

.

C. I. liendrickson: County Planning and Zonir.g: Lists of Enabling
x\cts and Ccririissions (United Sta?Ec~s'~Soparti.ient of Agriculture,
June', 1936, inir. .e o . ) .

C« I. Hendrickson: Rural Zoidu*.' (United States Department of Agri-
culture, August'3 1935, ninivc . )

.

C. I. liendrickson: "Rural Zoning, Controllii:g Land Utilization
Under the Police Power," Journal of Farr.i Econor.iics, vol, XVIII
(1936), pp. 477 et seq.

- 66 -



0. B. Jesncss and R. I, Novrell: A PrOi!:rGai of Lar.d Use in Northern
Minnesota (Minneapolis, ISSSj.

0. E. Josness and R. I, Nov/ell: Zoninr:; of Iv^inni^sota Lands (Spcc.
Bull. 16 7, Agri, Ext, Div. of the UnxveT-'sTGy'irf Liimiesota,

1934).

V/. A. Rowlaiids: County Zoning in Wisconsin (stencil Circular 154,

Extension Service , C o 1 1 e ge"^of~7i.'gri cuItu re , University of
Wisconsin, iJovcr.ber, 1934),

W. A. Rowlands: Rural Zoning, Its Iiifluoucc on I\iblic Health
and Schools "('Spe'c'. CircT, ~xt,~'Ser, oF"c:;^lcg"e~of Agriculture,
ThTIve r s ity^of V'i s c ons in , July, 1336)*

W. A. Rowlands and F, B« Trenh: Rural Zor.ln'' Ordirances in Vfis-

consin (Circular 281, Ext. Se'rv7~of
'

"Cc rfego"' of AgrTcuTturo

,

Univers ity of Wi s cc ns in , o^u ly , 1936).

L, Deriing Tilton: "Districting Plan of Oraiigc County, California",
Journal of Land and Riblic Utility Sconouics, vol. XII (1936),

pp. 375 tTF scq.

Heman Walker: Scne Considerations in Support of the Con.stitu-

tionalit;/ of Rura"l Zoning as"" Polioo Powc'Flfoasure (Land-Use
Planning "pTTBiica^on IJo . 'IT^' Re- sITttler.iorlt .idHind stration, 1936).

George S. Wehrwein: "County Zoning and Consolidation", Wisconsin
Law Review, vol. XI (1936), pp. 136 ot seq.

George S, Wchar/rein: "Enactnent and Adr:iini stration of Rural County
Ordinances", Journal of Earn Kcononics, vol. XVIII (1936),
pp. 508 ct scq";

George S. lYchnvein: "Rural Zonir.g and Highway Planning", Bettor
Roads, vol. VI (1936), pp. 19 ct scq,

George S. Wehrwein and J. A. Baker: "Relocation of Non-Conforniing
Land Users of the Zoned Counties in Wisconsin", Journal of Land
and public Utility Econornios, August, 1935, pp. 248 et s'eq.

Wisconsin University, College of Agrici.ilture Extension Service:
Making the Best Use of

'

'i ^cr^isin Land Throii-'h Zoning (Special
Circular, March, 19547".



\







i

\

\

I

i








