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INTRODUCTION

On October 14th, a Federal Law, entitled The Agricultural Foreign

Disclosure Act of 1978 (hereinafter referred to as the AFIDA) , was

enacted. It constitutes the first Federal regulation of investment by

foreigners in United States real estate, and may, therefore, be a

watershed. This essay sets forth: the law's substantive contents; the

reasons for its enactment; the potential impact of the law on foreign

investment, including the potential responses to the Act by foreign

investors in U.S. farmland; and the potential uses of the information

to be derived from the Act and prospects for additional action by the

Federal and State Governments.

I. SUBSTANTIVE CONTENTS

A. REPORTING REQUIREMENTS

The AFIDA requires foreign persons who currently hold or in

the future acquire interests in United States agricultural land to file

reports. Foreign nationals holding interests on the day before the

effective date of the reporting section of the Act are required to submit

a report to the Secretary of the Agriculture within 180 days of the

effective date of the section. The report, which must be submitted in

such form and in accordance with such procedures as the Secretary may

require, must contain: the legal name and the address of such foreign

person; his or her citizenship if the person is an individual; if the

person is an individual; if the person is not an individual or a

government, the nature of the legal entity holding the interest, the
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country in which such foreign person is created or organized, and the

principal place of business of such foreign person; the type of

interest in agricultural land (e.g., joint tenancy or tenancy in common)

which is held by such foreign person; the legal description and acreage

of such agricultural land; the purchase price paid for, or any other

consideration given for such interest; the agricultural purposes (e.g.,

vineyards or cattle ranching) for which such foreign person is using

such agricultural land on the date on which the report is submitted to

the Secretary, and how the person intends, as of such date, to use such

agricultural land; and such other information as the Secretary may

prescribe by regulation..!/

Foreign persons who acquire or transfer U.S. agricultural land

after the effective date of the Act also must submit a report to the

Secretary of the Agriculture within thirty (30) days after the trans-

action. The report must contain essentially the same information as

the report required of foreign persons currently holding U.S. farmland.

In addition, if the foreign person transfers an interest in U.S. farm-

land, he or she must file a report, setting forth the legal name and

address of the person to whom such interest is transferred. If the

transferee is an individual, the citizenship of such transferee must be

revealed in the report. If the transferee is not an individual or a

government, the report must contain the nature of the legal entity

holding the interest, the country in which such transferee is created

or organized, and the principal place of business of such transferee. 2/

A person who acquires or holds an interest in U.S. farmland at a
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time when such person is not a foreign person and who subsequently

becomes a foreign person must submit a report not later than ninety (90)

days after the date on which such person becomes a foreign person. 3/ A

foreign person who holds or acquires an interest in land at a time when

such land is not agricultural land and such land subsequently becomes

agricultural land must submit a report to the Secretary not later than

ninety (90) days after the date on which such land becomes agricultural

land. 4/

B. DEFINITIONS

To understand the scope of the Act requires a knowledge of the

definitions contained in the Act. In some instances the provisions, of

the Act will be understood only after the regulations have been

promulgated.

Since the AFIDA requires the filing of reports by foreign persons

only when they hold or acquire interests in agricultural land, the Act's

definition of "agricultural land" is critical. It is defined as any

land located in one or more States of the U.S. that is generally used

for agricultural, forestry, or timber production purposes, as defined

further in regulations to be prescribed by the Secretary of Agriculture .5/

The inclusion of land used for forest products is a result of the adop-

tion by the House Subcommittee of Family Farms, Rural Development, and

Special Studies of Congressman Weaver's amendment .6/ Questions may

arise as to whether certain land, which may have been used in the past,

but is not currently being used or at least not being primarily used for
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agricultural production (e.g., a garden) is within the scope of

"agricultural land." In some cases the foreign person and/or his agent

may have to await the regulations before they know whether they must

report.

"Foreign person" and "person" are important terms in the Act.

"Person" includes any individual, corporation, company, association,

firm, partnership, society, joint stock company, trust, estate, and any

other similar entity.7/ "Foreign person" is defined as:

(i) an individual who is not a citizen or nation of the U.S. or

its territories and who is not a permanent resident;

(ii) a person, other than an individual or government, that is

created or organized under the laws of a foreign nation or that has its

principal place of business outside of the U.S.;

(iii) a person, other than an individual or government that is

created or organized under the laws of a State of the U.S.; and in

which, as determined by the Secretary under the regulations which the

Secretary prescribes, a significant interest or substantial control is

directly or indirectly held

(a) by an individual referred to in (i) above;

(b) by a person referred to in (ii) above;

(c) by a foreign government; or

(d) by any combination of such individuals, persons, or

governments; and

(iv) any foreign government .8/

The House Committee on Agriculture discussed the problem that foreign
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investors may be able to avoid compliance with the Act through the

creation of "dummy" organizations which will conceal the ultimate owners

of the land and defeat the purposes of the Act. 9/ In order to try to

ascertain the actual owners of agricultural land, the House Committee

adopted a broad definition of "foreign person" as mentioned above and

adopted an amendment offered by Congressman Glickman, requiring "persons"

filing under the Act who are not individuals to disclose the nature of

their legal structure. 10/ Specifically the Act provides that a foreign

person, other than an individual or a government, who is required to

submit a report may be required also by the Secretary to submit a report

containing: the legal name and the address of each person who holds any

interest in such foreign person; the citizenship of such holder if he

or she is an individual; and if the holder of such interest is not an

individual or a government, the nature of the legal entity holding the

interest, the country in which such holder is created or organized, and

the principal place of business of such holder .11/ Furthermore, to try

to penetrate the third tier, if a person, other than an individual or a

government, has its name contained in any report submitted under the

Act, the person may be required by the Secretary to submit a report

containing the same information as mentioned above which is required

from other persons holding interests .12/ In addition, the Secretary of

Agriculture may take such actions as the Secretary deems necessary to

monitor compliance with the Act and to determine whether the information

contained in any report accurately and completely contains the ownership

interest of all foreign persons in any foreign person who is required to
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submit a report under such section. 13/ The following example provides

some perspective on the operations and potential problems of implement-

ing the Act.

EXAMPLE: Calvanfarm, a Netherlands Antilles N.V. , owns Blackacre

in California, an agricultural estate. Mr. A, an attorney and repre-

sentative of Calvanfarm, advises the latter by telex of its obligation

to file a report under the AFIDA. Mr. V, a board of director and

President of Calvanfarm, telexes from the Netherlands Antilles that,

inter alia , the shares in Calvanfarm are bearer shares, held by S Bank

in Switzerland and CI Trust in the Cayman Islands. When the Secretary

of Agriculture exercises his authority to penetrate the third tier by

writing to S Bank and CI Trust, the Secretary receives replies from

both that they are precluded by their jurisdictions' laws from disclosing

the information requested. In fact, they write that they will be liable

to criminal and civil penalties if they make such disclosures .14/ To

ascertain additional information about the beneficial owners of S Bank

and CI Trust, the Secretary at least may have to expend substantial

resources. However, Congress is not providing additional funds to

implement the new law. Even if the Secretary cannot penetrate further

the corporate structure, the Secretary has made a beginning.

"Any interest in land," although not defined specifically by the

Act, apparently includes all beneficial interest in agricultural land,

such as contracts of sale, options to buy, certain leases, and similar

arrangements. 16/ However, the Act expressly excludes persons holding

or acquiring security interests in U.S. agricultural land from having
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to report .17/ The apparent intention is to exclude mortgages, secured

loans, mechanic liens, judgment liens, and similar security interests

from coverage under the Act since a requirement that these interests be

reported would be burdensome and would not accomplish the purpose of the

legislation. 18/ Hence, if Whiteacre, a parcel of agricultural land in

Idaho, is held by- an Idaho limited partnership, and a foreign person

wants to participate anonymously, he or she apparently is permitted to

do so by holding debt interests. On the one hand, the use of debt

usually maximizes after-tax cash flow by allowing the payor to deduct

interest payments. On the other hand, the foreign payee benefits from

receiving payments which will be subject to the zero rate of withholding

tax pursuant to provisions in sevaral tax treaties normally utilized to

structure the acquisition and operation of U.S. income-producing

property .19/ Hence, the foreign person desiring to retain anonymity may

be able to accomplish his goal while complying with the Act .20/

C. IMPLEMENTATION OF THE AFIDA

The Secretary of Agriculture will administer the Act and will

develop and disseminate a standard report form and accompanying instruc-

tions in order to facilitate automatic data processing, analysis, and

reporting of the information collected under the Act .21/ The Secretary,

in order to economize in the implementation of the Act, is expected to

rely on the cooperation and assistance of state and county governments

and field offices of the U.S. Department of Agriculture, to distribute

the report forms, publicize the reporting requirements, and collect
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reports required under the Act .22/ After collecting the information

obtained through the reports, the Secretary must analyze this informa-

tion and determine the effect that foreign investment in U.S. agricul-

tural land is having on family farms and rural communities .23/ The

Secretary must then convey his analyses and determinations to the

President and the agricultural committees of Congress after an initial

six month period, and, thereafter, on an annual and semi-annual basis. 24/

In addition, the Secretary of Agriculture must transmit semi-annually

to each State Department of Agriculture or such other appropriate state

agency as the Secretary considers advisable a copy of each report

received from foreign persons under the Act involving agricultural land

located in the respective States. 25/

Any report received by the Secretary is available for public

inspection not later than ten (10) days after the date on which such

report is received by the Secretary .26/ The wide availability of such

information will have implications which are discussed below.

D. PENALTIES

Violators of the act or the regulations promulgated thereunder

are subject to a civil penalty imposed by the Secretary. Violators are

those persons who the Secretary determines (1) has failed to submit a

report under the Act or regulations; or (2) has knowingly sutmitted a

report which does not contain all the information required to be in

such report or which contains information required to be in such report

or which contains information that is misleading or false .27/
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The amount of a civil penalty imposed by the Secretary is to be

such amount as the Secretary determines to be appropriate to carry out

the purposes of the Act, and shall not exceed 25 percent of the fair

market value, on the date of the assessment of such penalty, of the

interest in agricultural land with respect to which such violation

occurred. 28/ If the penalty is not paid, the Attorney General must

recover the amount by bringing a civil action in a federal court .29/

Apparently the penalty provisions apply to representatives of a

foreign person, such as a U.S. attorney or real estate agent, who file

the report on behalf of a foreign person.

II. REASONS FOR THE AFIDA

The principal reasons for the enactment of the AFIDA are to be

able to assess whether consequences of unregulated foreign investment

are adverse. At present no reliable data exists, and concern has been

expressed as to the potentially adverse consequences of foreign invest-

ment in farmland. This section highlights the potential adverse conse-

quences of unregulated foreign investment, describes current efforts by

the U.S. Department of Agriculture to collect information, and summarizes

recent conclusions of a GAO report, which added to the momentum causing

Congress to enact the AFIDA.

A. POTENTIAL ADVERSE CONSEQUENCES OF UNREGULATED FOREIGN INVEST-
MENT FOR WHICH NO RELIABLE DATA EXISTS

The desire to maintain the vitality of agriculture and parti-

cularly the family farm has provided the impetus for the AFIDA, which
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requires the Department of Agriculture to gather data on foreign invest-

ment in U.S. agricultural land. 30/ Earlier this year, farmers through-

out the U.S. expressed their dissatisfaction with rising costs of

production. Many farmers have complained that while the costs of their

fuel and other inputs was increasing, their products were undersold and

underpriced in foreign and domestic markets. High oil prices gave

foreigners the exchange to bid up the price of U.S. farmland. In

responding to these complaints, the Senate Committee on Agriculture,

Nutrition and Forestry as others had done before found that reliable

data were not available .31/

Senate hearings revealed that other current efforts by U.S.

Government Agencies to collect information are not sufficient. For

instance, although the U.S. Department of Commerce is expanding its

monitoring of foreign investment in the U.S., its efforts do not cover

many smaller investments made by individuals. In addition, the use of

trusts, partnerships, and corporations with headquarters offshore do

not come within the reach of the Department of Commerce studies.

Another drawback about current data collected by various federal agencies

is that it is aggregated and purchases of agricultural land cannot be

segregated from purchases of other types of real estate .32/ Although

other studies of foreign investment in U.S. agricultural land are now

being conducted, Congress found that these are not adequate to quickly

collect the data needed to regulate this rapidly growing investment .33/

The trend toward accelerating foreign investment in U.S. agricul-

tural land has also persuaded Congress to act. Evidence indicates that
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farmland in the U.S. has obtained more value as an investment asset

than as a productive asset. Investment in U.S. farmland is both

lucrative and safe, especially as compared to the general price index,

common stock values, and other alternative investments. The current

and prospective decline in value of the U.S. dollar makes the price of

U.S. farmland even cheaper in real terms for foreign investors. 34/

Several potential negative effects which may result from unregulated

foreign investment in U.S. farmland also constituted a principal stimulus

to the enactment of the AFIDA. The contention has been made that

foreign investors often pay more than the prevailing market price,

which inflates land prices beyond the reach of small family farmers. 35/

Extensive foreign ownership may also diminish U.S. control over its own

food products, adversely affecting food prices, supply, and international

trade in agricultural commodities. Furthermore, foreign investors, as

absentee owners, may neglect local community activities and responsibi-

lities. They may leave the land idle and/or sell it to developers,

thereby profiting only from its speculative value. 36/ Since the data

available at this point can neither confirm nor deny these potential

adverse consequences, the AFIDA was passed in order to obtain enough

information to determine the validity of the contentions that adverse

consequences result from foreign investment in U.S. agricultural land.

B. SECTION 4(d) OF THE INTERNATIONAL INVESTMENT SURVY ACT OF 1976

A conclusion of the Senate Committee on Agriculture, Nutrition,

and Forestry, and a motivation for its recommendation that AFIDA be
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passed is that other Federal efforts to fill the information gap "show

little promise ." 37/ Since substantial efforts by Federal Agencies to

ascertain the proper institutional mechanisms by which to gather the

needed information are in process, and may influence future legislation

on this subject, it is useful to consider one current effort of the

Department of Agriculture, which is being undertaken pursuant to the

International Investment Survey Act of 1976.

The International Investment Survey Act of 1976 requires a study

of the ways to obtain better information on land. The law was passed

partly in response to a conclusion of a report in 1975, prepared by the

Department of Agriculture (as part of a larger nine volume study

conducted by the Department of Commerce of all foreign investment in

the U.S.), that information of the status of landownership was grossly

inadequate. Specifically, it provides:

The President shall conduct a study of the feasi-
bility of establishing a system to monitor foreign
direct investment in agricultural, rural, and urban
real property, including the feasibility of esta-
blishing a nationwide multipurpose land data system,
and shall submit (an interim report of his findings
and conclusions to the Congress not later than two

years after the enactment of this Act and a final

report not later than three years after the enact-
ment of this Act) .38/

An Executive Order has given the Office of Management and Budget and

subsequently the Department of Commerce the responsibility to coordinate

the various aspects of the 1976 Act. By decision of an interagency

committee the Department of Agriculture has been given oversight func-

tions of the project.
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The Department of Agriculture is currently undertaking a study in

two distinct parts based on types of land information systems, and

specifically: (1) those designed exclusively for identifying foreign

owned land, and (2) those designed to provide several types of land

information including foreign ownership. The studies under the direc-

tion of the Department of Agriculture are to be completed in the latter

half of 1979.

C. THE GENERAL ACCOUNTING OFFICE'S STUDY

Due to the concern by U.S. farm interests over the adverse

effect of foreign investment in U.S. agricultural land, Senator Talmadge,

Chairman of the Senate Committee on Agriculture, Food, and Nutrition,

asked the Comptroller General in January to have the General Accounting

Office (GAO) conduct a study of the acquisition of agricultural land by

foreigners. On June 12, 1978, the GAO submitted its report. In the

report it was stated that twenty-five States have laws restricting

holding or acquiring farmland by foreigners; but they are not very

effective. In fact, the report verified prior reports39/ that little

data exists on alien ownership on a state level. 40/ The GAO also

conducted a spot check on purchases of farmland and tried in vain to

ascertain their effect on prices for twenty-four countries in five

states. 41/ The report concluded that it is not possible to collect the

data at the local level. The report also found that, after surveying

efforts of various federal agencies, they were not adequate. Finally,

and most importantly, the GAO report recommended that the Federal
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Government establish some type of comprehensive reporting system in

order to gather sufficient data for Congress. 42/ Ihese recommendations

appear to have been an important factor motivating Congress to take

immediate action although the momentum was alredy present.

III. IMPACT ON FOREIGN INVESTORS AND POTENTIAL RESPONSES

In this section the importance to foreign investors of anonymity

is discussed. The potential responses of foreign investors are set

forth, and include: exchanging agricultural land for other investment

property; using additional intermediaries; and seeking relief through

rights conferred in an FCN treaty or through the attorney-client

privilege.

Indisputably a principal desire of many foreign investors investing

in U.S. agricultural land is to invest anonymously. Anonymity in

investing in both property and securities has been a traditional and

legitimate practice in Europe and throughout the world. 43/ For instance

,

most individuals invest anonymously by holding bearer shares through

intermediary banks which act as agents. The AFIDA will cause a loss of

anonymity and may make foreign investors more reluctant to invest in

U.S. agricultural land unless foreign investors can find relief from

the AFIDA. Several methods of potential relief appear likely and will

be highlighted.

A simple way to maintain anonymity and simultaneously profit from

investing in U.S. real estate is to merely channel investments in U.S.

land into non-agricultural properties. In most cases foreign demand for
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various types of U.S. property appears highly elastic. 44/ In addition,

U.S. federal tax law enables owners of investment property to defer

recognition of gains realized from the exchange of one investment

property for another investment property. 45/ Agricultural property

ordinarily qualified for this "like-kind" tax deferral .46/ For example,

a foreign investor who has bought a farm (or a ranch) for $500,000, and

does not want to disclose his investment, may trade the farm for other

investment property, such as a commercial building, a hotel, or a pro-

perty with mineral rights, worth $2 million. The foreign investor must

recognize for tax purposes only any cash or unlike property, which he

has received. The foreign investor will have increased his equity,

while safeguarding his anonymity and his financial investment.

A potential method of relief is for a foreign investor in U.S.

agricultural land to employ additional intermediaries in order to main-

tain anonymity. Depending on what the regulations require by report,

additional intermediaries may be used, if beneficial owners want to

keep anonymous only their nationality or their companies' or individual

identities. In this connection, U.S. representatives and agents

involved in filing reports under the Act will have an ethical as well

as a legal obligation to disclose the true identity ( ies) of the owner (s).

During the House Subcommittee hearings Congressman Bedell tendered an

amendment that provided that the filing of a false report carries the

same sanction as failure to subnit a report .47/ The proposed amendment

used the word "misleading" in addition to "false" to embrace circum-

stances where the information furnished in the report is technically in
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compliance with the reporting requirements, but "knowingly" misleading

because it was either incomplete or otherwise calculatedly subject to

misinterpretation. It should be stressed that with respect to verifying

the accuracy of the reports, the Secretary of Agriculture has the power

to take whatever actions he thinks necessary to monitor compliance with

the Act and to determine whether the information contained in any

report accurately and completely reveals the ownership interest of all

persons in any foreign person required to submit a report under the

Act .48/

Another potential method of relief is for a foreign person aggrieved

by the Act to bring a court action and to contend that the Act and the

regulations promulgated thereunder violate an obligation of a treaty of

Friendship, Commerce and Navigation entered into by the U.S. and the

other Contracting State ,49/ and that Congress did not intend for the

Act to supercede the obligations of the treaty in question. Some of

these treaties provide that nationals and companies of either

Contracting State shall be accorded national treatment with respect to

leasing, utilizing, and occupying real property of all kinds appropriate

to the exercise of the rights accorded them by the other Articles of the

Convention. However, many of the modern treaties only provide the most

favored nation treatment with regard to the acquisition and possession

of real property. 50/ An allegation by a resident of a Contracting State

that the Act treats such a person unequally from U.S. persons is

supported by the Senate Report accompanying the Act:
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Enactment of the bill will not affect the personal
privacy of individual U.S. citizens or aliens with
permanent residences in the United States; however,
it would have an effect on the personal privacy of
nonresident aliens who own U.S. agricultural land.
The extent of this effect would be limited, however,
only to the reporting of the size, price, and type
of their landholdings and a minimum of personal
information, including the owner's name, citizenship,
and address .51/

Most FCN treaties also give foreign persons and companies of a

Contracting State access to U.S. courts. 52/

The case law which appears to control a potential conflict between

an FCN treaty and the AFIDA is not favorable to the foreign investor's

contention. In the Chinese Exclusion case53/ a federal law enacted in

1888 prohibited Chinese laborers from entering the U.S. This legisla-

tion violated rights of Chinese nationals as recognized in the Treaty

of 1868 between the U.S. and China and in the Supplemental Treaty of

1880. In a habeas corpus proceeding brought by a Chinese laborer who

was held in detention by the master of a steamship and who tried to

enter the U.S., it was held that he was barred by virtue of the 1888

legislation, notwithstanding the treaty with China. "If the treaty

operates by its own force, and relates to a subject within the power

of Congress, it can be deemed in that particular only the equivalent of

a legislative Act, to be repealed or modified at the pleasure of Congress.

In either case the last expression of the sovereign most control. "54/

If a foreign person is aggrieved by what the person considers a

violation by the U.S. Government of an obligation of an FCN treaty, the

person may seek remedy through the person's own Government. The latter
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may have recourse against the U.S. if it can contend successfully that

the U.S. has enacted and implemented legislation which constitutes a

material breach of an obligation under an FCN treaty. 55/ However, it

does not seem likely that in the context of the reporting laws of other

countries and the practices of FCN treaties, that the AFIDA constitutes

a material breach by the U.S. The utility of taking action under an

FCN treaty would depend, of course, on the wording of the provisions of

the particular treaty and the surrounding circumstances.

Another potential response by a foreign investor or his attorney

to attempts by the Secretary to penetrate the second and third tiers

may be to refuse to reveal information on the basis of the attorney-

client privilege .56/ The classic definition of such privilege applies

to the following situations:

(1)... legal advice of any kind is sought (2) from a

professional legal advisor in his capacity as such,

(3) the communications relating to that purpose, (4)

made in confidence (5) by the client, (6) are at his

insistence permanently protected (7) from the dis-
closure by himself or the legal advisor, (8) except
the provision be waived. 57/

One limitation in asserting the defense is that in some jurisdictions

consultation by an attorney acting not as an attorney, but only as a

business advisor, negotiator or scrivener may not come within the pri-

vilege .58/ Another potential problem against use of the privilege by a

foreign investor is that traditionally communications which an attorney

must make public to fulfill an obligation to his client ,59/ or which

have been made public or are accessible to the public, as by disclosure

or otherwise ,60/ or those which are known to a third non-privileged
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person, 61/ are not "made in confidence" and therefore may not constitute

grounds for the invocation of the attorney-client privilege. Since the

new law and yet to be promulgated regulations require the foreign

investor to file a disclosure report and since the foreign investor has

statutory notice that communications to the attorney regarding benefi-

cial ownership of his entity and interrelationships of beneficial owners

are subject to review by a third non-privileged person, a Department of

Agriculture official, as well as wider dissemination (e.g., to state

officials) , such communications may actually be deemed not to be confi-

dential, and, hence, not protected by the attorney-client privilege.

At present the responses by foreign investors seeking anonymity to

the AFIDA which appear most likely are to exchange agricultural land

for other investment property and to use additional intermediaries

rather than to pursue potential remedies under the FCN treaty.

IV. PROSPECTS FOR USE OF DATA FROM AFIDA AND FOR MORE REGULATION

In this section prospective use of data from the new law is dis-

cussed. Several possibilities for the use of the data are derived from

the easy accessibility of the information which will even enable foreign

governments as well as U.S. Federal and State Governments to use the

information.

The most important use of the data gathered by the Secretary of

Agriculture will be to assess what, if any, negative impacts of foreign

investment has on U.S. farmlands and the U.S. economy. If the data

indicates that the above mentioned potential or alleged adverse impacts
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are occurring, then Congress may restrict the amount or types of

geographic locations in which foreign persons can invest in U.S. agri-

cultural land. Of course, Congress and the Secretary of Agriculture

must bear in mind that the outflow of U.S. investment is nearly three

times greater than the inflow of foreign investments abroad.

The AFIBA also may be a useful mechanism for deterring and pro-

secuting persons investing in U.S. farmland who are violating the laws

of territories in which they reside or of which they are nationals or

domiciliareis.

A potential way in which the reports may be useful in deterring or

prosecuting criminals illegally taking money from a country or failing

to report or underreporting income from investments in U.S. agricultural

land is derived from the provisions of the Act which make any report

submitted under the Act available for public inspection at the Department

of Agriculture not later than ten days after the date on which such

report is received by the Secretary. A representative of a concerned

foreign government would need only read such reports and transmit the

information to its own authorities for comparison with information

available in its jurisdiction. Such information can be useful in deter-

ring and prosecuting persons committing many economic crimes.

The provisions of recently concluded treaties on mutual assistance

in criminal matters offer examples of types of new mechanisms by which

the United States Government can cooperate with other Governments in pro-

secuting those suspected of tax fraud and ether serious crimes, especially

those involving organized criminals. For example, in the Treaty between
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the U.S. and Switzerland on Mutual Assistance in Criminal Matters, the

U.S. is required to assist Switzerland in, inter alia , its investigation

or court proceedings of offenses, involving income tax fraud by a person

who is suspected of belonging to an upper echelon of an organized cri-

minal group (as defined in the Treaty) or participating significantly

as a member, affiliate or otherwise in an important activity of such

group. 63/

On the state level in the United States additional restrictions on

foreign investment in agricultural and other types of land seem imminent.

The recent GAO study reveals that ten States have bills pending in their

legislatures .64/ Federal constitutional requirements as well as treaties

and federal statutes constitute the outerlimits of state regulatory

authority .65/

CONCLUSION

The need for information is so great that, despite whatever limita-

tions may be inherent in either the law or the resources available to

implement it, our Federal and State Governments will derive substantial

benefits. Many foreign investors will dislike the new law, particularly

if they feel it portends future restrictions. Prospective Governmental

action will depend on the experience gained from the implementation of

the Act, the analyses derived from the new data, and the results of the

current efforts by Federal Agencies such as the Department of Agriculture

to monitor foreign investment in U.S. agricultural land.
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