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HIGHLIGHTS

During the last two decades, the Federal Government has encountered many

policy and administrative problems in connection with federally owned lands in

the West. Greatly increased activity under the Desert Land Act of 18T7 has

been prominent among the causes of these problems.

The Desert Land Act was passed to permit transfer of federally owned land

to private ownership for the purpose of developing irrigation farming. Under

the Act, applicants can obtain title to tracts of up to 320 acres upon proof of

availability of water and payment of specified fees, followed within a limited

period by evidence that the water supply is actually being developed. The Act

is administered by the Bureau of Land Management of the U. S. Department of

the Interior. At present the Bureau administers 178 million acres, or 48 per-

cent of all Federal land in the 13 desert land States. Desert land applica-
tions are confined to this area.

In recent years, the water supplies that have been developed in connection
with the desert land program have come almost entirely from ground water
pumping. The study reported here reveals that in some States, notably Idaho,

highly successful irrigated farms have been developed since World War II. But

capital requirements, inadequate supplies of water, poor soils, and water-right
conflicts have seriously deterred development in many areas.

Tracts covered by more than 12,000 applications totaling about 3,000,000
acres, were classified from 1946 to 1961. Numerous other cases were closed
without reaching the classification stage. About 30,000 cases were closed

—

that is, disposed of by transfer of the land, rejection of application, etc,--
in the 16-year period, largely in three or four States.

About 10 million acres have been transferred to private ownership under
the Desert Land Act since 1877. About 285,000 acres have been patented since
1946. Most activity under the Act has been in Idaho, California, Nevada,
Arizona, Wyoming, and Utah,

There have been numerous unwarranted applications for land resulting in
excessive administrative actions and costs. Many applicants have had neither
the capital nor the intent to develop the land. Other applicants have been
confronted with high investment risks because of uncertain water supplies.

Southern California has been one scene of an excessive number of applica-
tions. During the 1950's, nearly 9,000 applications were filed, of which only
450 were allowed. As of September 1958, 4,500 applications involving 1,400,000
acres were pending in the Los Angeles Land Office; most of these applications
were later rejected because of poor soil and insufficient water. Promotional
and speculative activities were primary factors leading to the great number of
applications for unsuitable land.

lii



The issue of rights in ground water has affected administration of the
Desert Land Act, especially in Arizona and California. Doctrines of prior
appropriation, reasonable use, and correlative rights have all been involved.
Desert land entries have not been permitted in Arizona since 1955 following
a decision by the Solicitor of the Department of the Interior that Arizona
ground water laws do not permit the applicants to satisfy the water right
requirements of the Act.

The desert land program has been hampered by promotion and speculation in
both California and Nevada during the postwar years. Many applicants have
paid high fees to "locators" of desert land tracts and received nothing. The
heavily populated area of Los Angeles has been one of the centers of such
activity.

The critical question now with respect to the Desert Land Act is whetner
it should be revised or repealed, or allowed to remain as it is. Is this Act
operational for the future? What is the best use for these public lands?
What are the most adequate means, including changes in ownership, of achieving
a transition to these uses?

iv



THE DESERT LAND ACT IN MID-TWENTIETH CENTURY j

ISSUES AND PROBLEMS

by

Clyde E. Stewart, Agricultural Economist
Resource Developmient Economics Division

Economic Research Service

INTRODUCTION

On February 1^, 1961, the Secretary of the Interior declared a moratorium
on applications for all kinds of homesteading of nonmineral public lands. The

moratorium expired September 4^, 1962, but it brought into focus the many prob-
lems that have arisen in recent years in connection with our public land laws

and the accelerated efforts by thousands of people to achieve ownership of a

tract of public land. Then, on August H, 1963, legislation was introduced in

the 88th Congress to establish a Public Land Review Commission to study exist-
ing statutes and procedures relating to the administration of the public lands
of the United States, l/ The Desert Land Act is one of these statutes.

The Desert Land Act, which became law on March 3, 1877, permits in-
dividuals to acquire title to public land for the purpose of developing
irrigated farms. In passing the Act, Congress emphasized the importance of
private enterprise. In many respects, the bill was more liberal than the
Homestead Law, But the limited amount of public control permitted many
abuses. Proof for patent was made frequently without meeting the require-
ments of the Act. Much land was transferred to private ownership under the
Act during the first several decades after its passage, but the program in
general has fallen short of Congressional expectations in this respect (7) . 2/

As early as 1880, the observation was made that the main objective of
applicants was to get control of water for purposes other than irrigation of
desert land tracts. At that time the General Land Office favored repeal of
the law. A survey in 1883-8ii. showed that few entries were made in good faith,
and that the program was used mainly to control water for stock (2) . However,
despite the opposition of the General Land Office, and some proven cases of
fraud and speculation, the Desert Land Act remained in force, and many acres
of land patented under the Act are now irrigated.

1/ U. S. House of Representatives. H, R. 8070 and H. R. 8071. 88th Cong.,
1st Sess. (1963)

.

2/ Underscored numbers in parentheses refer to items in the Bibliography.



Twenty years ago, the conclusion that the Desert Land Act was dead
seemed warranted, because there were few prospects for further development of
surface water under this program. But since World War II, technological de-
velopment, high incomes, and high land values have led to renewed activity
under the Act based on development of underground water.

Research studies of irrigation development under the Act in recent years
were made in Idaho (4) and Utah (8) in 1956 and 1957. The policy and adminis-
trative problems that prompted those studies have become even more acute since
that time, especially in several other States. The present report deals with
overall aspects of desert land activity in the West, mainly during the 16
years from 194^6 and 1961, and explores in detail some of the problems en-
countered during the postwar years by the Bureau of Land Management in adminis-
tering the Act and by individuals in attempting to acquire public land under
its provisions.

Problems related to the desert land program may be divided into three
main categories: (l) The basic legislation—the Desert Land Act as amended,
and other pertinent legislation in terras of present needsj (2) administrative
machinery and costs of administration; and (3) individual and community prob-
lems connected with development of land and water resources under the program.
In this report, consideration will first be given to the basic legislation and
to the administrative policies that constitute the framework within which
individuals try to develop the land and water and to obtain ownership. We
will next examine and appraise activity under this legislation in the last 16
years. Finally, we will review and analyse the main problems with respect to

administration, water supply, water rights, and promotion and speculation. It
is hoped that the report will provide basic information for use of those
interested in administration of public land programs.

LEGISLATION

The basic features of the Desert Land Act of 1877 are still in effect,

although some modifications were made in 1891. The Taylor Grazing Act of

1934. further modified the operation of the act by defining land eligible for
entry. It is essential to consider both acts together. In Nevada, the

Pittman Act, passed October 1919, also affects operations under the Desert

Land Act.

The Desert Land Act

The Desert Land Act of 1877 grew out of the Homestead Act of 1862. It

was, in effect, an application of the Homestead Act to the West, The emphasis

on development and use of water for irrigated crop production distinguishes

the Desert Land Act from other public land laws. An important difference

from the Homestead Act is that residence on the land is not req\iired.

A combination of factors led to its passage; the need for irrigation

development in the West, the prevailing emphasis on private capital and enter-

prise, the growing need for group efforts in developing water, and the need to

modify certain restrictive elements of the Homestead Act of 1862 in terms of

these needs.



The stated piirpose of the Desert Land Act is "...to encoiirage and promote
the reclamation, by irrigation, of the arid and semiarid public lands of the
Western States through individual effort and private capital, it being assumed
that settlement and occupation will naturally follow when the lands have been
rendered more productive and habitable," 2/

The original Act applied to 11 States and Territories Q) . Desert land
entry can now be made in the 11 Far Western States and in North Ifekota and
South Dakota.

Individuals may obtain patent to or ownership of 320 acres of public land
by meeting specified requirements. Originally, the Act provided for 64O
acres, but on March 3, 1891, this was reduced to 320 acres. Applicants must
be citizens 21 years of age or more and, except in Nevada, residents of the
State in which the land is situated. Residence on the land is not required.

Applications for desert land must be supported by evidence that the
applicant "has already acquired by appropriate purchase, or contract, a right
to the permanent use of sufficient water to irrigate and reclaim all of the
irrigable portion of the land." If the irrigation water is to come from wells
or be pumped from underground soiirces, "a statement must be subndtted as to
the existence of such water supply upon or near the land." ij

The applicant must invest in the land yearly for 3 years from the date
of entry at least $1.00 per acre, or a total of |3.00 per acre. The applicant
must pay 25 cents an acre when the application is submitted, and an additional
fl per acre \dien final proof is made. Thus, the total minimum expenditure is

|1,360 for a 320-acre tract.

After the application is allowed, a maximum of 4. years is permitted for
compliance with the requirements. Final proof may be sutanitted at ar^ time
within the statutory period after (a) an expenditure of $3.00 per acre has
been made, (b) one-eighth of the entire tract "has been properly cultivated
and irrigated," and (c) requirements as to water rights and supply have been
met.

The applicant must establish that his water right entitles him to the
use of water sufficient "to irrigate successfully all the irrigable land
embraced in his entry," The regulations state that "a water right and a water
supply are not the same thing and that the two are not always or necessarily
found together."

2/ The Desert Land Act, 19 Stat. 377 (1877), as amended, 43 U.S.C., Sees.
321-339 (1958). Also see U^ CFR 232.1 (195A) . CFR refers to Code of Federal
Hegulations. Miscellaneous amendments as of January 1, 1963, are published
in the Federal Register (28: June H, 1963).

iJ The Desert Land Act, See footnote 3.



Over the years, Congress has passed several acts that deal with obstacles
to achieving patent under the Desert Land Act. An act of March 28, 1908, for
example, provides for extensions up to 3 years if delays outside the control
of the applicant occur in the construction of irrigation works, ^ A law
enacted July 30, 1956, permitted any person with a desert-land entry allowed
and subsisting on March 1, 1956, or who had filed an application on March 1,
1956, which was allowed thereafter, to suspend until March 1, 1959, further
operations looking to cultivation and improvement of the land. 6/ On June 29,
i960, a law was enacted to authorize an extension of time for final proof for
certain desert-land entries in California. 2/

The limitation of size to 320 acres must be viewed along with legislation
passed in 1890, which limits to 320 acres in the aggregate the amount of land
to which a person may acquire title under certain public land laws, not in-
cluding the mineral laws or the public sale laws. This was modified in 1917
by legislation allowing one who has entered 320 acres under the enlarged
homestead laws also to make a desert land entry for not to exceed I6O acres.

The Taylor Grazing Act

Operation and administration of the Desert Land Act are conditioned
greatly by the Taylor Grazing Act. This act, passed June 1934-, modifies the
availability of public land and establishes general standards and procedures
for transferring public land to private use for irrigated agriculture. 8/

Section 1 of the Taylor Grazing Act states that its purpose is "to pro-
mote the highest use of the public land pending its final disposal." Section
7 authorizes the Secretary of the Interior "to examine and classify any lands
withdrawn or reserved by executive order..., or within a grazing district,
which are more valuable or suitable for the production of agricultural crops
than for the production of native grasses and forage plants... and to open
such lands to entry...."

Thus public lands may not be entered under the Desert Land Act until
they are classified and opened to entry. The Taylor Grazing Act introduced
the concept of evaluation of land uses and transition to higher uses and made
land classification a part of the program of the Bureau of Land Management.

The Pittman Act

The Pittman Act, passed in October 1919, applies only in Nevada. 2/ I't

was designed to encourage the discovery and utilization of subterranean water

y 43 CFR 232.39 (1954).

y 70 Stat. 715 (1956), i^3 U.S.C. See 237 f (1958).

2/ IL. Stat. 257 (i960).

8/ L,Z Stat. 1269j O U.S.C. 315 et. se^.

2/ Stat. 293.



for irrigation purposes, and is restricted to underground water. It is

similar to the Desert Land Act, but permits an applicant to explore for water

on 2,560 acres and attain patent on a fourth of the land in the application

if water is developed.

The Pittman Act applies only to public lands "not known to be susceptible

of successful irrigation at a reasonable cost from any known source of supply."

Under the Desert Land Act, on the other hand, the applicant is required to

present reasonable presumptive evidence of adequate water within economic

cost limits.

AIKENISTRATIVE POLICIES OF THE DEPARDffiNT OF THE INTERIOR

The Bureau of Land Management of the U, S. Department of the Interior is

charged with administering the Desert Land Act, the Taylor Grazing Act, and

the Pittman Act.

Agencies charged with administration of legislation frequently have much
influence in shaping the programs they administer. It is essential, then, in
reviewing and appraising the desert land program to get some insight into the

administrative policies of the Department of the Interior as carried out
through the Bureau of Land Management. Some of these policies are expressed
in the following quotations from publications and news releases of the Bureau.

"Land disposals are approved by the Bureau when they permit the highest
use of the land concerned.... All public lands are classified for the uses for
which they appear best suited.... As a general policy, lands suitable for
agriculture or needed for home or business sites are made available for those
uses (12)."

"Development must be based upon a determination as to the highest use of
the land and land classified for disposal under the Desert Land Act must be,

among other things, more valuable or suitable for the production of agricul--

tural crops under irrigation than for the production of native grasses and
forage plants.

"Use of public land and water (particularly water from underground
basins) for agriculture imder the Desert Land Act must not destroy public or
private values greater than those which are created. The goal is wise use,
avoiding the extreme position which leads to a lockup of resources on the one
hand, or their thoughtless exploitation on the other (11) ."

The Bureau of Land Management operates under some general guides of
"economic feasibility." Attempts at precise evaluations are not made, but
public and private benefits and costs are compared in a general sense.
Applications for desert land entries in areas clearly unsuited for irrigation
are rejected. Existing and potential uses of the land are balanced against
uses with irrigation. The effects of additional and new irrigation on present
farm and ranch operations are examined.



The applicant must present reasonable evidence that there is an adequate
water supply that is not fully appropriated by existing developments. For
instance, in several areas of Utah the Bureau of Land Management has ruled
that 1 cubic foot per second of water for each 70 irrigable acres was adequate.
This amounts to about 3 acre feet per acre on the basis of a 110-day irriga-
tion season. But the water supply might meet this requirement and the land
still be poorly suited for irrigation.

A recent developnent of significance is establishment of a public land
conservation policy by the Department of the Interior. 10/ This policy
establishes conservation of water resoiirces as a paramount objective of
resource management. It is aimed also at protecting the interests of ex-
isting water users on or near public land. The policy is designed to en-
courage the management of water as a renewable natural resource. Under the
new policy agricultural land entries in areas with declining water tables
will not be allowed.

ACTIVITY UNDER THE DESERT LAND ACT

About 370 million acres in the desert land States are owned by the
Federal Grovernment (table 1). This is nearly U5 percent of the land area.
Nearly 90 percent of the land in Nevada is federally owned.

The Bureau of Land Management administers about 178 million acres, 4.8

percent of the federally owned land (table 2) , The largest acreages are in
Nevada, Utah, Vfyoming, California, Oregon, New Mexico, Arizona, and Idaho.
Most of this land is eligible for the filing of applications for entry under
the Desert Land Act. The first step in obtaining land under the Desert Land
Act is to file a "petition-application" for permission to develop land and
water. If approved, the ap^ication becomes an "allowed entry" (sometimes
called "original entry") and the applicant may proceed with. development. An
"unperfected entry" is one in which the application has been approved but
requirements for development have not been met. "Final entries approved" are
those for vrtiich requirements have been met; the land is eligible for "patent,"
or transfer to private ownership. A "closed entry" is one on which final
action by the Bureau of Land Management has been taken. The term can refer
to entries ^rfaich have been rejected, abandoned, canceled, or closed hy patent.

Desert Land Applications and Investigations

In the period beginning in 1950 and ending in late 1962, about 20,000
applications were made under the Desert Land Act (17). In the 12 years 1950-

61, field examinations were made for 15,857 new cases (table 3). In the same

years, adjudication operations covered 22,086 new cases and 9,226 reactivated
cases, a total of 31,312. Of these cases, 29,9^4.9 were closed by one action or
another (table 4.). These numbers suggest the vast volume of work involved. for

limited staffs in a few offices, since the activity occurred mostly in a few

States.

10/ U. S. Department of the Interior. Secretary Udall Anno\inces Land Con-
servation Policy. News release Sept. 24,, 1961.
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Table 3.—Field investigations under the Desert Land Act, 1950-1961

Year [ Pending at Pending at
ending \ beginning New cases Cases closed end of
June 30 [ of year year

Number Number Number Niomber

1950 i 507 52A 362 669
1951 ! 669 910 686 893
1952 ! 893 1,A08 597 1,702,

1953 ! 1,665 2,-^51 1,030 3,086
195A ! 3,086 1,313 2,:^99 1,900
1955 ! 1,900 1,806 2,007 1,699
1956 ! 1,699 1,621 1,9U l,;i06

1957 : 1,^06 ^69 1,282 593
1958 : 593 i,a5 1,283 725
1959 ! 807 1,6^5 1,663 789
I960 : 789 1,^^86 1,595 680
1961 : 680 809 1,367 122

Total— : 15,857 16,285

Statistical Appendixes to the Annual Report of the Director, Bureau of Land Manage-
ment (2) . In some instances, the figures in published reports differ between the end
of one fiscal year and the beginning of the next.

Table I..—Adjudications operations under the Desert Land Act, 1950-1961

Year ' In process at New . Reactivated . Closed
• In process

ending
1
beginning of cases cases cases

• at end of
June 30

1
year year

: Number Niimber Number Number Number

1950 I 1,892 525 . 250 667 2,000
1951 ! 2,000 99^^ 26^ 911 2,3/^7
1952 ' 2,3A6 1,671 90 922 3,185
1953 : 2,260 3,280 213 1,190 A, 563
195^ 4., 563 1,231 252 1,998 A, 04.8

1955 AyOAB 1,917 1,088 2,270 ^,783
1956 ^,783 1,266 1,307 2,972 A,38/,
1957 • A,38A 1,281 1,532 3,036 ^,161
1958 ! ^,161 3,818 1,15^ 2,303 6,830
1959 ! 6,830 3,575 1,056 ^,705 6,756
I960 6,756 1,629 862 5,^27 3,820
1961 : 3,820 899 1,158 3,5-^8 2,329

Total— J 22,086 9,226 29,9ii9

Statistical Appendixes to the Annual Report of the Director, Bureau of Land Manage-
ment (2) . In some instances, the figures in published reports differ between the end
of one fiscal year and the beginning of the next.



Land classifications were made for 11,886 tracts during 1950-61 j 4., 34.6
were classed as suitable and 7,54-0 as unsuitable (table 5), In the 16 years
194.6-61, more than 3,000,000 acres were classified; about a third of this
acreage was classed as suitable for irrigation developnent (table 6) . Of
course, many applications are rejected and closed without reaching the
classification stage.

Original and Final Desert Land Entries

Since passage of the Desert Land Act in 1877, about 164.,000 applications
have been approved for development, covering nearly 34.,000,000 acres (tables 7
and 8). About 56,000 of these applications, involving 10,350,000 acres,
reached the final entry stage. Substantially all of this land went to patent,
and its title passed to private ownership.

In the period 194-6-61, about 3,700 entries covering 850,518 acres were
allowed. Final entries were approved on about 1,500 of these, covering
285,000 acres. The years of greatest activity in terms of applications filed
and entries allowed were 1954- and 1955. The largest acreages were patented in
1959 and I960—more than 4-0,000 acres in each year.

The leading States in number of entries allowed since 194,5 were Idaho,
California, Nevada, Arizona, Wyoming, and Utah (table 9) . Nearly half of the
3,726 original entries allowed during that period were in Idaho. This State
also accounted for nearly half of the land patented.

Entries allowed and approved are only a partial indication of the active
demand for public land under the Desert Land Act. Thousands of applications
never reach the "allowed" stage, as indicated by the fact that the number of
field examinations and adjudications operations was several times the number
of entries allowed.

In summary, of over 3,000,000 acres classified during the period 194-6-61

by the Bureau of Land Management under the Desert Land Act, about 1, COO, 000
acres were declared suitable for the program. About 850,000 acres of the land
classified as suitable were included in allowed entries, of which about 284-, 000
acres, or 9 percent of the land classified, went to patent.

SUCCESS UNDER THE DESERT LAND ACT IN IDAHO

Although the usual problems have been encountered in Idaho, the program
there has met with greater success than in most areas of the West. This is

primarily because of the supply and quality of land and water. Two situations
in Idaho are especially noteworthy.

The Hazelton area in the Snake River Valley probably represents the most
successful developnent from the standpoint of crop production that has taken
place under the Desert Land Act in recent years. In 194-9, most of the appli-
cations were being rejected because evidence indicated that ground water was
not present in an adequate amount. However, a few applications were allowed,

10



Table 5.—Transactions under the Desert Land Act, 1950-1961

Year
ending

! Original
! entries
: allowed

! Final
! entries
! approved

[ Patents
issued

* Land cla ssifications

June ?0 ; Suitable : Not suitable

t Number Number Number Number Number

1950 ! 1^6 60 U2 127 68

1951 ! 22ii. 75 79 281 318
1952 i 165 A'? 53 131 118
1953 t 256 76 83 2ii5 631
195/; t 731 BA 76 1,22^ 926
1955 ! ^86 100 106 820 553
1956 ! 315 U8 125 327 812
1957 ! 330 uo 159 202 732
1958 i 156 191 188 200 l,0/,2

1959 : 180 186 199 255 lUO
I960 : 213 179 182 315 l,0/,9

1961 ! 360 196 195 219 551

Total— s 3,562 l,/;82 1,UB7 ^,3/.6 7,5AO

Statistical Appendixes to the Annual Report of the Director, Bureau of Land Manage-
ment (2)

.

Table 6,—Acreages in transactions under the Desert Land Act, 194-6-1961

Year ! Unperfected : Original : Final : Land classified
ending : entries :

: pending 1/ :

entries
allowed

: entries :

: approved :

ratents .

issued ,June 30 Suitable : Not suitable

! Acres Acres Acres Acres Acres Acres

19A6 !
' 2Bl,U25 428 1,304 1,855 __— —_—

19^7 Jt 28^,250 3,184 3,171 1,247 3,803 2,183
19A8 ' 257,711 7,159 1,733 2,652 21,332 15,202
19^9 ' 259,459 12,250 3,153 3,314 36,641 30,438
1950 '

' 202,582 26,834 9,888 6,820 26,081 14,872
1951 ! 156,368 44-, 686 10,592 11,768 5A,017 88,864
1952 ' 172,lU 29,255 6,579 6,990 23,315 26,674
1953 !' 191,093 49,982 13,451 14,533 49,815 179,976
195^

• 354,603 182,200 11,095 9,282 302,295 270,802
1955 !• U6,055 119,233 15,667 17,180 204,688 162,637
1956 !' 493,995 75,902 26,435 21,278 86,976 303,613
1957 i 490,029 77,430 25,949 29,159 37,808 198,184
1958 :' 472,995 32,692 36,903 35,195 45,083 323,782
1959 ! /././., 601 41,707 58,603 42,6a 64,342 114,260
I960 ! 378,972 53,868 39,631 40,215 73,156 296,952
1961 : 434,598 93,708 41,071 39,721 61,374 154,300

Total— ! — 850,518 285,225 283,850 1,090,726 2,182,739

l/ At end of year.

Statistical Appendixes to the Annual Reports of the Director, Bureau of Land Manage-
ment (2)

.
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Table 7.—Total original and final entries rinder the Desert Land Act, cxunulative
for years 194.6-1961

Year ending
June 30 Original entries

; Final entries

'- Number Acres Number Acres

1961 ', 163,790 33,695,625 56,212 10,350,140
I960 163,430 33,601,917 56,016 10,309,069
1959 ! 163,217 33,548,049 55,837 10,269,437
1958 ! 163,037 33,506,342 55,651 10,230,835

1957 ! 162,881 33,473,649 55,460 10,121,932

1956 ! 162,551 33,396,218 55,320 10,095,983

1955 i
162,236 33,320,316 55,172 10,069,548

195A ! 161,750 33,201,083 55,072 10,053,881

1953 . 161,019 33,018,883 54,988 10,042,787

1952 ! 160,763 32,968,901 54,912 10,029,336

1951 J
160,598 32,939,646 54,865 10,022,757

1950 ! 160,374 32,894,959 5/V,790 10,012,165

1949 ! 160,228 32,868,125 54,730 10,002,277

19A8 ! 160,150 32,855,875 54,705 9,999,123

1947 ! 160,094 32,848,716 54,691 9,997,390

1946 :
160,068 32,845,532 54,667 9,994,220

Statistical Appendixes to the Annual Reports of the Director, Bureau of Land Manage-
ment (2)

.

Table 8.—Original and final entries under the Desert Land Act, by States,
March 3, 1877, to June 30, I96I

State Original entries Final entries

Arizona
California
Colorado
Dakota Territory
Idaho
Monta na
Nevada
New Mexico
North Dakota
Oregon
South Dakota
Utah
Washington
Wyoming

Total

Number

10,328

2A,821
17,502

35
19,953
32,075
3,993

11,3U
517

6,789
A, 070

8,798
6,085

17,483

Acres

2,645,769
5,335,391
3,231,289

20,021
3,465,039
5,98A,A83

871,873
2,176,949

85,278
1,145,986

609,290
1,543,822

998,708
5,581,727

Number

2,335
6,216
5,651

1

6,706
16,405
1,030
1,899

118
2,347
1,118
3,255
1,120
8,011

Acres

505,568
1,193,946
1,015,403

300
1,267,066
3,051,691
197,546
283,861
20,254

361,466
180,759
503,837
137,960

1,630,483

163,790 33,695,625 56,212 10,350,140

Statistical Appendix to the Annual Report of the Director, Bureau of Land Manage-

ment, fiscal year ended June 30, I96I (2).
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Table 9,—Activity under the Desert Land Act, selected States,
fiscal years 19^6-1961 l/

State

Arizona—»—

=

California

Colorado-

Idaho

Montana——

—

Nevada

New Mexico

Oregon—-==—

Utah -=^====

Washington

Wyoming

Total

Original entries
allowed

No.

2/ 193

635

20

1,502

6

851

• 69

113

152

1

184

Acres

49,852

131,921

3,544

343,370

1,357

216,235

16,250

25,354

29,961

130

32,5a

Final entries
approved

No.

158

283

22

7

98

21

51

63

13

108

3,726 850,515

Acres

36,026

43,634

4,591

731 140,805

1,150

22,107

3,556

5,108

10,099

1,129

17,014

1,555 285,219

Patents
issued

No. Acres

162 37,385

281 42,961

16 2,792

737 140,313

9 1,390

100

27

50

64

4

106

22,150

4,412

5,352

10,686

323

15,817

1,556 283,581

l/ Number of patents and acreage may exceed State data on original entries,
due to the carry-over into the 1946-61 period of cases initiated prior to 1946,

2/ None since 1955 because of problems relating to water rights.

Statistical Appendixes to the Annual Reports of the Director, Bureau of Land
Management (2)

.
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and within several years high crop yields were being obtained on the areas
under irrigation. The water supply was deeper than in many areas—around 350
feet—and initial investment costs were high. This experience points up the
uncertainties associated with ground water supplies until some person or some
agency develops the first well.

The Raft River area in Idaho is characterized by a mixture of private and
public land and a diversity of soils and climate. Here the problem is that
the ground water supply, though extensive, is not adequate to irrigate all of
the arable soils. Successful farms were developed in this area under the
Desert Land Act. But the Bureau of Land Management was confronted with a
problem of maintaining balance between development and water supply.

To summarize the desert land program in Idaho, we can say that of 897
applications filed during the 1950-59 period and processed to completion as
of the end of 1961, 533 went to patent while 36^ were canceled (4). Thus, ^0
percent of the applicants failed to secure patent. The long-run effects of
the program are still to be determined both in terms of individuals and total
agriculture in affected areas.

AmiNISTRATIVE PROCESSES AND PROBLEMS IN UTAH

Recent activities and developments under the Desert Land Act in Utah
illustrate many of the problems which the Bureau of Land Management encounters
in administering the Act. A 1957 study of administration of the program in
Utah in the'years 194-8-57 is the basis of the following discussion (8).

Applications were made during the 10 years from 19^8 to 1957 on 399
tracts in 20 areas of the State. Of these, only 82 were allowed. Twenty-
five applicants had proved up on the land and acquired title by 1957. Failures
were nijmerous. Many applicants made no effort to develop a water supply.

These applications were almost entirely for land in dry, sparsely vege-
tated rangeland areas, where the ground water supply is uncertain and annual
replenishment is small. A significant amount of information about quantity
and quality of ground water has been obtained in the course of explorations
under these applications. In some instances, entirely new areas were explored.

Time Interval Between Actions

The Utah study provided considerable information on the problem of long
lags between the various steps in processing desert land applications. The

study revealed that applicants had often been slow to complete their in-

vestigations because of lack of capital, distance between their residence and
the land applied for, and numerous other factors. The Bureau of Land Manage-
ment had been slowed down, especially in periods of high activity, by lack of
sufficient personnel to process actions promptly.

Delays in the investigative reports from the Geological Survey on the

value of the land for minerals slowed down action on applications in some

U



instances. This situation was improved considerably with adoption of the
practice of processing the application without waiting for the minerals
report.

Another cause of delay in closing desert land cases was the large number
of actions that might be required in a single case. The following chronology
of an actual case illustrates this problem:

May 10, 1955: application filed for classification of land.
Kay 12, 1955: suspended—failure to show evidence of water right.
May 18, 1955? rejected—failure to show evidence of water right.
Aug, 19, 1955: evidence of water right filed by applicant.
Feb. 27, 1956: classified uns\iitable for entry—rejected.
April 11, 1956: closed.
Sept. 28, 1956: application filed for reinstatement.
Oct, 1, 1956: reinstatement allowed.
May 1, 1957: document received from applicant showing sufficient water.
May 6, 1957: additional showing made,
Aug, 5, 1957: application allowed.

This case was not unusual. Even the cases closed without entry being
allowed frequently involved numerous actions. Failure of the applicant to

supply the necessary information, lack of data about the land and water re-
sources, exercise of the right of appeal, and filing by more than one appli-
cant for the same tract are all factors that may contribute to long delays.

Good progress apparently had been made by administrators and applicants
in meeting requirements with reference to allowed entries.

Records on 2>LMr applications made between 194-8 and 1957 show that about
110, or one-fourth, had been allowed by the end of 1957. Average time between
filing and allowance of application was 15 months. Average time between the
date entry was allowed and the filing of the first annual proof was 17 months.

The applications reaching the stage of final proof or for which patents
were issued during the 194-8-57 period reached these categories in an average
of 4. years from date of filing. The law requires only that final proof be
made within 4- years of the date application is allowed.

Final action on cases closed without reaching the stage of being allowed
may be delayed for many months. There is no particular urgency about closing
such a case, since it may only mean another application and repetition of the
same costly process.

An average of 30 months had elapsed between filing and final action on
all closed applications in the State, By area, the average time varied from
21 to 36 months.

The longtime practice of "first in time, first in right to consideration,"
coupled with long lapses of time between filing and final action, removes
tracts of land from consideration for many months. In some instances, persons

15



with little capital, no farming experience, inadequate managerial ability, and
perhaps motives other than those envisioned by the Act, by filing first may
prevent others from securing land they might be able successfully to develop
into irrigated farms. In the meantime, the effective demand for land may have
altered completely. Such a change has apparently occurred during the last
several years.

Residence of Applicants

The extent to which an area becomes settled as a result of the desert
land program depends in part on whether or not the applicants are already
established outside the area. Public land is usually distant from settled
areas. Most desert land applications have been made by individuals residing
outside the areas where the land is located. The tendency has been to develop
from already established headquarters rather than to settle on the new land.

Of 274. persons who filed applications in 6 leading areas of desert land
activity in Utah during the years 194.S to 1957, nearly a foiirth lived in Salt
Lake City, as indicated in the following tabulation:

Residence Number of
applicants

Local 75
Same county 93
Salt Lake City 60
Other:

100 miles or less from area 25
101-200 miles 19
300 miles or more 2

Special Land Use Permits

Applicants for land under the Desert Land Act spend considerable sums to
"find watei"" and "prove up," which they lose if no water is found. This is a

risk some people think Government should share. This could be done by test-
drilling for water or- by financing ground water development. The Federal
Government has engaged in both of these activities on Federal reclamation pro-
jects.

Another way of minimizing the individual's risk is for the Bureau of Land
Management to issue a special land use permit allowing the applicant to drill
a well on a small tract (2 to 5 acres) within the area applied for. If the

well is successful, the regular application is approved. The special permit
program has been used extensively in Utah. Information is available from the

1957 study on 51 special land use permits issued in 5 areas during the years
1952 to 1955. The permits were intended to be of 6-month dviration, and were
issued on the understanding that a well would be drilled soon after issuance.

Forty-one of the 51 permits had been terminated by the end of 1957.

Apparently only fair success was associated with the permits issued in

these areas. Applications were filed in connection with all 51 permits issued.
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Only 13 wells were drilled, and some of the applications associated with the
13 wells were rejected. Of the 51 applications, only 9 were allowed, and only
3 of these had gone to final proof or patent by 1957.

In addition to the 13 wells drilled under special land use permits, at
least 20 other wells were drilled in the 5 areas during the years from 194-8 to

1957. Thirty-five applications were allowed during this period without the
issuance of special land use permits.

Success in Proving Up

The Bureau of Land Management allowed 110 entries in Utah during the
period 194-8-57. Once an application is allowed, the program is basically the
responsibility of the individual applicant. The Bureau has only to determine
whether he develops the land as required by the Act.

An individual exhausts his desert land privileges when his entry is
allowed or when it has been determined that it is allowable, even if he cancels
his application before it is actually allowed. This situation holds regard-
less of the acreage covered by the application.

Only 18 tracts were patented in Utah in the years 194-8 to 1957. Forty-
seven other tracts were in final proof status or in process of proof at the
end of 1957.

The status of all cases allowed in Utah from 194-8 to 1957 is summarized
below:

Status Cases

Allowed, no annual proof—

Anniial proofs made

Final proof made

Patent issued

Closed, other than patent
Annual proof made
Re j ected
Withdrawn

Total

Total allowed cases

Number

17

7

18

82

12
8
8

28

110

17



This rate of proving up is about the same as for the desert land program
as a vdiole. Less than a third of the acreage in allowed entries in the United
States from 1877 to 1957 achieved final entry status.

SPECIAL LAND AND WATER SUPPLY PROBLEMS IN CALIFORNIA

Activity under the Desert Land Act has been especially heavy in California
during the last two decades. During the period 1950-59, 8,74^6 applications
were filed in that State, Of these, only about ^50 were allowed.

Applications were made in about 55 valleys in southern California,
mainly in San Bernardino, Riverside, and Imperial Counties, but also in Kern
and San Diego Counties (fig. l)

.

Problems associated with the large number of applications seemed to come
to a focus in about 1958. In a press release issued September 19, 1958, the

Bureau of Land Management noted that the Los Angeles Land Office had 4., 500

applications pending, involving more than 1,4-00,000 acres. More than 1,500
of these applications had been made since January 1 of that year. The Bureau
indicated that most of the 4-, 500 applications wo\ild have to be rejected
because of poor soil and insufficient water.

In April 1959, the Bureau of Land Management reported that "1,100 appli-
cations for a total of about one-third of a million acres of California desert

AREAS CLOSED TO AGRICULTURE ENTRY AS OF

SEPT. 28, 1959, CALIFORNIA



lands have been rejected by the Los Angeles Office of the Bureau of Land
Management (l^, pp. 10-11)." The applications were rejected because the
tracts were "unsuitable for desert land entry because of lack of water, poor
soils, unfavorable topography, or a combination of these drawbacks."

Shortly afterward, 74-0 of these applications rejected by the Los Angeles
office, involving a quarter million acres in seven southern California
valleys—Mojave River, Fremont, Indian Wells, Ward, Rice, Chuckawalla, and
Upper Kingston—^were rejected on appeal by the Bureau of Land Management in
Washington, D. C. (IM) . Surveys showed that water supplies were insufficient
to permit applicants to irrigate to the extent necessary to comply with the
desert land law.

On October 2, 1959, a press release of the Bureau of Land Management
indicated that a million acres in southern California had been determined to
be inappropriate for agricultural entry because of lack of an assured water
supply. This classification was accomplished in decisions rejecting appeals
on 589 homestead and desert land applications covering 180,000 acres. Note
was made that this determination did not prevent the land from being classi-
fied and opened to entry or sale for purposes other than agriculture, such as
for recreation or urban and industrial uses.

The areas found unsuitable for agricultural entry were:

County

Inyo———-

Kern-———
San Bernardino-

Riverside—.—»=

Imperial—

Total—™-===

Total acres in
townships involved

Acres classed
as unsuitable

80,6^0

115,200

1,313,280

368,640

161,280

2,039,0^0

40,320

57,600

656,640

184,320

80,640

1,019,520

Under a crash program initiated by the Bureau of Land Management in late
1958, about 2,500 applications for tracts in southern California were closed
without appeal and 1,760 applications were closed under appeal, making a total
of 4,260 cases closed within less than a year. On October 23, 1959, there
were pending in the Los Angeles Land Office 1,251 desert land applications in
filed status and 294 applications in appeal status. These data were obtained
from unpublished records in the Los Angeles office.
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As of November 13, 1959, records in the Los Angeles office showed that
this office had rejected 4-, 335 cases in 55 valleys since the first of the
year. Of this total, appeals had been received on 1,729 cases, and 2,195
cases had been closed.

Early in I960, an additional 100,000 acres in southern California were
classified as inappropriate for entry for agricultxiral use because of a lack
of adequate water supply. In total, the crash program resulted in classifi-
cation of more than 1,100,000 acres as unsuitable for entry under the Desert
Land Act (16)

,

RIGHTS IN GROUND WATER

The issue of rights in ground water as related to the Desert Land Act
has been prominent in some States during the last decade or so. Important
decisions, especially with reference to Arizona and California, have been made
by the Department of the Interior. Doctrines of prior appropriation and
correlative rights have both entered these decisions. Thus, laws about ground
water, as well as uncertainties and inadequacies of supply, have plagued the
operation of the Desert Land Act.

Arizona

The Arizona Supreme Court has ruled that percolating waters in that
State are subject to the doctrine of reasonable use and not to the doctrine of
prior appropriation. 11/ Percolating water is defined as underground water
that does not flow in defined channels.

The Solicitor of the U. S. Department of the Interior decided in 1955
that desert land applicants in Arizona cannot establish an ass\ired water
supply from wells if the doctrine of reasonable use entitles subsequent users
to as much of the percolating water as they can reasonably put to beneficial
use on their land even though it exceeds their proportionate share of the

water (correlative rights doctrine) . He concluded that an application for a

desert land entry in Arizona cannot be allowed, and that a patent cannot be

issued for an entry which has already been allowed, if reclamation of the land
is dependent upon percolating water. 12/

The Department of the Interior therefore took the position that "unless

the State of Arizona enacts legislation making percolating waters subject to

the doctrine of prior appropriation, the effect of the Solicitor's opinion

11/ Bristor v. Cheatham 75 Ariz. 227, 255 p. 2d 173, 1953.

12/ 62 Decs. Dept. Int. U^» 53, 5A (1955).
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will be to halt further desert-land entry in Arizona since practically all
such reclamation is dependent on pumping,..." 13/ No desert land entries
based on percolating ground water have been allowed in Arizona since that
time.

Discontinuance of desert land allowances in early 1955 was preceded by
a declaration by the State of Arizona on October 15, 1954-, of critical ground
water areas extending south from the vicinity of Phoenix nearly to the
Mexican border. This declaration prohibited expansion of irrigation on new
lands within these critical areas.

At the time of the ruling by the Solicitor of the Department of the
Interior, 183 Arizona desert land entries were in an allowed status. Soon
thereafter, Congress enacted legislation "for the relief of desert land
entrymen whose entries are dependent upon percolating waters for reclamation."
Public Law 226, approved September 4-, 1955, provides that the requirement for
bona fide prior appropriation be waived on desert land entries allowed and
subsisting in Arizona on the effective date of the act, which were dependent
upon percolating waters for their reclamation.

California

On January 19, 1956, the Solicitor of the Department of the Interior in
opinion M-36378 reaffirmed his earlier opinion M-36263 of February 23, 1955,
which held that an application for desert land entry may not be allowed if
based on waters \rtiich cannot be appropriated under the law of the State in-
volved. This 1956 opinion dealt with "whether desert land entries based on
the use of certain classes of percolating water may be allowed in California,
Colorado, Montana, and Oregon."

Opinion M-36378 stated that "it would be proper to allow a desert land
entry (in Colorado) based on a prior, valid appropriation of underground water
in the absence of evidence overcoming the presumption." Likewise, "Desert
land entries for public lands in Oregon may be allowed based on appropriation
of percolating waters for beneficial use." No direct decision about Montana
was included in the opinion, but an applicant for a desert land entry in
Montana probably could not show a right to percolating waters which meets the
requirements of the desert land statute and applicable regulations.

In California, the rule of correlative rights has been applied to per-
colating waters. A basic element is that the right to percolating water is
acquired by ownership of overlying land and that water is distributed among
owners on a proportional basis up to a point of reasonable beneficial use.
The right is not to a definite quantity of water, but is only a correlative
right, yj

13/ U.S. Dept. Int. Inform. Serv., Legal Conflict Bars Certain Desert Land
Entries in Arizona. For release March 2, 1955. 2 pp. mimeo.

yj See City of San Bernardino v. City of Hiverside, I56 Cal. 7, 198 Pac.

784, 788 (1921).
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With reference to California, the Solicitor in his opinion M-36378 of
January 19, 1956, stated that a cardinal aspect of the correlative rights
doctrine is the superior position of reasonable use of percolating water put
to beneficial purposes. Since owners of overlying land are among themselves
subject to proportionate reduction of water use, it is questionable that even
the landowners' rights will meet the statutory and regrilatory requirements.
Rights based on use (presumptive rights) may be superior to both correlative
rights and appropriation of waters surplus to needs of the overlying land.
Correlative rights differ basically from the established water law doctrine of
"prior appropriation," the opinion continued, and cannot qualify as a water
right within the meaning of the Desert Land Act.

A decision by the Bureau of Land Management on April 2, 1956, involving
25 desert land applications, focused attention on ground water law in Cali-
fornia. In California, water not needed for reasonable beneficial uses of
those having prior rights is excess or surplus and can be appropriated. 15/
But the Bureau ruled that this right could not qiialify since it is subordinate
to the correlative right.

However, in March 1957, the April 2, 1956 decision of the Bureau was
reversed on appeal by the applicants and Solicitor's opinion M-36378
(January 19, 1956) was overruled to the extent inconsistent. 16/ The opinion
is a comprehensive review of water law related to the Desert Land Act.

Review of California law indicates that both the doctrine of riparian
rights and the doctrine of appropriation have been applied. In order to

clarify water law, California adopted in 1928 an amendment to Art. XIV, Sec. 3

of its Constitution. This amendment "now constitutes California's basic water
law." The amendment declares that the right to water is limited to the amount
that shall be reasonably required for the beneficial use to be served. 17/

However, no statutory method has been provided under which percolating
water may be appropriated. The rights of the owners of overlying land are

paramount. Disputes between overlying landowners are to be settled by giving

each claimant a fair and just proportion. 18/

The 1957 decision of the Solicitor apparently concluded that the main
tjuestion was whether desert land applicants had an appropriative or only a

rCity of Pasadena v. City of Alhambra, 33 Cal. (2d) 908, 207 Pac.

17, 28, 29 (19/^9).

16/ (^U Decs. Dept. Int. 57 (1957).

12/ United States v. Gerlock Livestock Co. 339 U.S. 725, 7A3, 751 (1950).

18/ Katz, et al. v. Walkinshaw, lU Pac. 766, 772 (1903). Reaffirmed in

City of Pasadena v. City of Alhambra 33 Cal. 2d 908, 207 Pac. 2d 17 (19/^9).
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correlative right and not whether the appropriative right is superior to the
riparian or correlative right of neighbors on private lands. Although the
answers to these questions are far from clear, the opinion was in support of
the applicants to the effect that they do have appropriative rights that
satisfy the requirements of the Desert Land Act,

PROBLEMS OF SPECULATION

On March 11, 1959, the Reno Evening Gazette contained the following
statements:

"There's a big land rush to Nevada these days, but the would-be farmers
probably could do better on Reno's legal dice and card tables."

"Nevada's vast open spaces have drawn land gambles from some 1600 Texans,
Oklahomans, Idahoans, and Californians in the last two years."

"The current session of the state legislature has called on Congress to
repeal the Pittman Act and to amend the desert entry law so only Nevada resi-
dents can use it for land filings."

"The legislature's position is supported by comparing the land gamble
with that in Nevada's 24.-hour casinos."

"Your chances of winning your money back on the dice and card tables, for
instance, are less than 5 to 4. against you. But your chances of ever acquir-
ing ownership of land through a Pittman or desert entry application are more
than 200 to 1 against you."

From its original passage in 1877, the Desert Land Act has had a reputa-
tion of encouraging speculation. In recent years, it has been evident that
many people view desert land entry as an easy means of obtaining some public
land, and know little about the difficulties that might be involved. Land
locators have used this "easy ownership" approach to extract unreasonable fees
from applicants who had no more than a remote chance of acquiring title to the
land they applied for. The prevalence of speculative activity has been an
important argument of the Bureau of Land Management for closing to application
areas without prospects for adequate water supplies.

Nevada is one of the States in which land promoters have flourished in
conjunction with the Desert Land Act. Nevada is unique under the Act in that
applicants do not have to be residents of the State. This feature has made
it especially easy to sell the unwary on great opportunities under the program.
A survey by the Bureau in 1959 revealed that 2,899 applications were filed in
Nevada under the Desert Land Act from April 1, 1954-* to March 25, 1959. Ninety
percent of these applications were by nonresidents of the State.

Some promotional schemes in Nevada have resulted in productive irrigation
development. In some instances the promoter has supplied the initial capital
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to get the development under way. But it is evident that much promotion has
been carried on with the sole purpose of profitmaking, whatever the potential
loss to the applicant.

In order to meet the regiilatory requirement that desert land applicants
examine the tract of land, some promoters have flown applicants from Texas
and elsewhere "over" the land. These people then certify that they have
inspected the land, although obviously they may not know the specific loca-
tion or quality of the tracts covered by their applications.

Another promotional device is locating land for a fee. A customary fee
for land locators in Nevada in recent years was $10 per acre or $3,200 for a
desert land tract. In Lake Valley, situated 50 or 60 miles south of Ely,
Nevada, reportedly 30,000 acres were "located" at $10 per acre, although
surveys indicated a ground water supply in the valley sufficient for only
1,500 acres. In some valleys of Nevada, promoters were apparently on the
third roiind of clients by 1959.

While considerable support has arisen in Nevada for repeal of the Pittman
Act and of the nonresidenee feature of the Desert Land Act, the support is
not unanimous. Some people continue to believe that outside capital is
needed to develop the land and water resources of the State.

Nevertheless, in 1959 the Nevada State Senate petitioned the Congress
of the United States to repeal both the Pittman Act and the Desert Land
Act. 19/ Among other points the resolution stated that the two acts "...are
now being used by unscrupulous speculators and nonresident promoters to take
advantage of unsuspecting residents of Nevada and other states of the
Nation. ..." Neither act has been repealed, but in I96I the House of Repre-
sentatives passed a bill to repeal the Pittman Act.

The Nevada Real Estate Commission has also taken a considerable interest
in desert land activity. Many promoters have been successfully prosecuted in
the courts on the basis that they were not licensed real estate brokers.
"But, we cannot stop the operations of those who work from outside the

boundaries of Nevada, Only an act of Congress will protect our citizens from
being defrauded." 20/

The Bureau of Land Management also recognizes "several serious problems"

from the administrative standpoint, as indicated by the following items

listed in an attachment to a letter dated December 29, 1958, from the Nevada

State Supervisor, Bureau of Land Management:

1. Large numbers of speculative entries under the Desert Land Act

by nonresident entrymen were being promoted by professional land

locators. These entries greatly exceeded the capacity of BLM per-

sonnel in Nevada to examine, classify and adjudicate in timely fashion,

12/ Nev. Stats., 933 (1959).

20/ Reno Evening Gazette, March 11, 1959.
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2, A majority of these entries were ill-advised with respect to
quality of soils, available ground water, economic location, and
other factors basic to success.

3. Clearing and cultivation activities on these entries destroyed
the native vegetation, opened the land surface to wind and water
erosion, and invited invasion by the poisonous weed halogeton,
for control of which several hundred thousand dollars annually
are being spent in Nevada.

J+, The Bureau had been unable effectively to prevent Desert Land
Act entries on areas reseeded for soil stabilization and augmen-
tation of range forage resources.

5. Many of the speculative land entry schemes then being promoted in
Nevada were fleecing the entrymen (individuals) of large sums of
money. In one scheme alone, for example, the promoter charged
$10.00 an acre for locating Desert Land Act entries, of which
he obtained over 100 filings in one block. Subsequent examina-
tion of soils and water resources in this area by BLM showed
that less than 20 entries of this entire group coxild be approved.
Under existing laws the Bureau cannot prevent such schemes.

6. As administrator of the majority of lands in Nevada, BLM is con-
cerned for proper resource management and development to assure
long-term economic good. This is not possible under existing laws.

Apparently the nonresidenee features have not been especially conducive
to irrigated farm development in Nevada. In the 20 years preceding I960,

3,136 desert land filings and l,i4.56 Pittman filings were recorded. In this
period, only 17 persons met requirements and received title to land under the
Desert Land Act and only four of the 1,4.56 Pittman Act filings resulted in
private ownership.

Promoters, land locators, and speculators have been active in other
States than Nevada. The heavily populated Los Angeles area supplies a parti-
cularly good base for these operations. On many occasions, especially with
reference to its crash program of 1958-59 for closing desert land applications
in southern California, the Bureau of Land Management has called attention to
this problem.

There have been reports of development companies in California that
advertised land, collected fees, and had the individuals sign desert land
applications when no land was available at the location described on the
application. In November 1959, a resident of Los Angeles reported that he
and his partner had given a land locator their motel business, valued at
|28,000, for locating 3 desert land tracts totaling 960 acres. However, these
tracts were found to be on a mountain side and the applications were rejected.
The obvious question—how can they get back the motel?
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The U.S. Department of Justice and the California Division of Real Estate
investigated the promotion problem near the end of 1958 for possible use of
the mails to defraud, or violations of other Federal statutes. Agents of the
Federal Bureau of Investigation were assigned to investigate, but apparently
they could not find specific evidence of illegal use of the mails.

The California legislature in 1959 passed Assembly Bill No. 1179 to
provide controls for land locators (l) . The bill provided for a revised de-
finition of a real estate broker and salesman to include "a person who assists
or offers to assist another or others in filing an application for the
purchase or lease of, or in locating or entering upon lands owned by the State
or Federal government." The land locator must file with the Commissioner
the names and addresses of all persons assisted, and the compensation received.

This California law states that "The facts constituting such necessity
are: Various persons now engaged in the business of assisting others to file
application for lands owned by the State or Federal Government appear to be
misrepresenting and grossly overcharging for services which they perform and
to be misrepresenting the availability of such lands. To eliminate these
practices it is imperative that this act take effect immediately." 21/

Obviously, some land locators are competent, dependable businessmen who
perform services for the public. This point has been emphasized repeatedly
by the Bureau of Land Management. Unfortunately, many others have engaged in
land promotion schemes that, even though "within the letter of the law,

border on unethical or fraudulent practices." 22/

In announcing a rejection of 1,100 applications by the Los Angeles Land
Office, Director Edward Woozley of the Bureau of Land Management in 1959
stated that "...the mass rejections should place the public on notice that
the Department refuses to be a part to land speculation schemes by some per-
sons attempting to obtain public lands through tactics that border on the

fraudulent." The announcement further stated that "The Bureau said hundreds
of people in southern California paid land locators from $2 to $10 per acre

—

or from $650 to $3,200—to prepare and file a desert land application (13.

p. 11)."

The Bureau of Land Management has further said that "in many documented

cases the speculators have been shown to have filed one application after

another on behalf of different applicants for the same parcel of land (l^,

p. 11)."

21/ Cal. Assembly Bill. No. 1179 Sec. 17. (1959).

22/ Bureau of Land Management release, Sept. 19, 1958, p. 2.
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CONCLUSIONS

From the national viewpoint, we need to look seriously at the Desert
Land Act in terms of natural resources policy. A policy appraisal of the
Desert Land Act must consider its fundamental objectives in the light of the
philosophy of public ownership and resources development that has evolved
over the years. What lessons may we learn from the activities and events
under this Act since World War II? How successful has the Act been during the
last two decades? Is the Act still operational for the future? Has the Act
served its usefulness or does significant opportunity exist for future de-
velopment of this kind within the framework of its objectives?

Other basic questions are: Who should own and manage the present public
lands? What is the best use to make of these lands? What is the most ade-
quate means of changing from public to private ownership where this policy is
adopted? In a relative and possibly absolute sense, livestock grazing on
public land will become increasingly less imjxjrtant. What are the most
adequate means, including changes in ownership, of achieving a transition to
higher uses of the land?

Public land problems in some aspects are the same now as they were in
the colonial period. A paramount question is: li/hat to do with the public
lands? But the emphasis has shifted. The role of the Government has changed
from one of guardian-custodian to one of development. From a single use
orientation, public lands are now in demand for irrigation farming, recreation,
mineral and oil development, and home sites. New needs and responsibilities
are posed for government agencies and individuals.

The issue of revenue vs. free land has always been present. The question
of States rights arose early in connection with the original 13 States. Over
the years revenue has become less important. The proponents of free land
more or less prevailed with passage of the Homestead Act. The fees required
under the Desert Land Act are the same now as they were in 1877.

A conflict has always prevailed between proponents of outright sale and
proponents of settlement under some homestead control arrangement. Problems
in recent years have led to proposals for legislation that woiild modify the
homestead features of public land laws and substitute sale to public bodies
and private individuals.

The existing laws are called outmoded by some observers. But this
characterization may depend largely on the point of view. The problems may
stem from inadequate budgetary resources for setting up fully efficient
administrative processes rather than from shortcomings in the basic features
of the legislation.

The Desert Land Act has not been as successful as anticipated in meeting
its objective "...to encourage and promote the reclamation, by irrigation, of
the arid and semiarid public lands of the Western States through individual
effort and private capital, it being assumed that settlement and occupation
will naturally follow when the lands have been rendered more productive and
habitable." *
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A large acreage of land has passed from Federal to private ownership,
and a substantial amount of it has been developed into successful irrigated
farms. The program has not led to extensive land settlement, but this goal
may no longer be highly relevant. The Act was designed and passed in terms
of irrigation development from surface water; it has lacked full adaptability
from the standpoint of ground water supplies and State laws governing control
and use of ground water.

An area approach, such as that followed in appraising resource develop-
ment in the Missouri Basin (6) , would merit consideration if the Desert Land
Act were to be modified. Land and water resources could be investigated and
a decision made as to the apparent best use of all land in the areas subject
to desert land activity. Where the prospects are good for pump irrigation,
the Federal Government might finance exploratory wells to establish the
quantity and quality of ground water. This procedure would help avoid two ex-
cessive costs associated with the present program: (l) administrative and
individual costs associated with transfer or attempted transfer to private
ownership of tracts not suitable for development, and (2) economically
irreversible developnent of unsuitable land. The problem of multiple use

—

the most effective combination of uses—could also be considered more
explicitly.

The General Land Office in 1875 recommended sale of desert lands instead
of the program that was set up by the Desert Land Act in 1877. The Department
of the Interior in 1962 recommended higher sale prices, but under a drastically
different economic environment.

Outright sale of public land does not assure optimum use of land and
water nor does it avoid the problems of speculation and land promotion that
have plagued the Desert Land Act in the postwar years. Without a substantial
amount of public control, sale might increase these problems. Sale without
control might encourage speculation because speciJ.ators may be people who can
outbid bona fide settlers for the land.

The emergence of many nonagricultural uses of public land and water has
led to difficult problems of administration of the Desert Land Act, which is
oriented to an agricultural use. Even in the early years of the Act, conflicts
arose because of conflicting demands for range and cultivated land uses; these
conflicts are now aggravated because of demand for still other uses.

Pressures continue for modification of the Desert Land Act. In this

report, we have attempted to set forth some recent events and conditions that
need to be considered in revising the Act and the present machinery for
administering it. Not the least among these conditions are State and Federal
laws and interpretations relating to percolating water, water supply and
water rights.
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