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Rate Arbitration and Reparations

In Canadian Transport Legislation

by Richard Lande,® Leslie Lovell,* Brian Murray® and Kevin Tansey®

IN THE SUMMER of 1980, Transport
Canada circulated a discussion paper
on legislative proposals regarding
freight rates.! During 1980 and 1981,
representatives from Transport Canada
and the Canadian Transport Commission
wrote to and visited the provinces, the
major railways and shippers’ associa-
tions in order to understand their re-
spective positions on the desirability of
incorporating rate arbitration and/or
reparations into Canadian transporta-
tion law. Toward the end of 1981, Trans-
port Canada published two papers which
concluded that no legislative amend-
ments on the above subjects should be
implemented.2

The support which has been given to
the concepts of rate arbitration and rep-
arations stems from a dissatisfaction on
the part of certain rail shippers with
the present rate appeal mechanism un-
der Section 23 of the National Transpor-
tation Act.3 The Section 23 appeal con-
stitutes the major exception to the pric-
ing freedom which was allowed to Cana-
dian railways in 1967.4 Section 23 gives
the Canadian Transport Commission the
authority to order the roll-back of any
freight rate which has been proven to
be prejudicial to the “public interest.”
Since 1967 there have been no more than
five major rail Section 23 appeals which
have involved industry-wide protests
against excessive rail rate levels or rate
discrimination.s

Various shippers’ associations have
publicly complained about the lengthy
delays and great expense necessary to
bring about a section 23 appeal.6 They
proposed rate arbitration as a less for-
mal, quicker and inexpensive means by
which small shippers could achieve re-
dress from excessive freight rates. Al-
though there have been many descrip-
tions of the proposed “rate arbitration
tribunal,” we shall use the outline given
by the Council of Forest Industries as an
example.?

According to COFI, rate arbitration
should only be initiated if the parties
have already attempted to negotiate the
freight rate(s). A full-time administra-
tor appointed by the CTC would decide
whether the criterion of full negotiation

*Canadian Pacific Railway, Montreal,
Quebec, Canada.

had been met.8 Either the railway, an in-
dividual shipper, or a shippers’ associ-
ation would be able to request arbitra-
tion. Within ten days of the request for
arbitration, the administrator must se-
lect an arbitrator who is acceptable to
both parties. If the disputants cannot
agree after two attempts, to name an
acceptable candidate, then the adminis-
-tratgr’s third nomination would be bind.
ing.

Each party is allowed but not re-
quired, to use legal counsel, and the ar-
bitrator shall in all cases have legal as-
sistance made available to him by the
CTC. Government representatives should
not become involved in the arbitration
process unless invited by one of the dis-
puting parties.10

COFI states that it is imperative for
a limit of 30 days to be imposed during
which the arbitration must be concluded,
unless both parties agree to an exten-
sion. This 30-day period will begin from
the date when the arbitrator accepts
the case and will not be extended unless
both parties agree.ll

COFI does not recommend that there
be any appeal from the arbitrator’s de-
cision. Furthermore, the arbitrator must
decide in favour of weither the railway’s
statement of what the rate should be, or
the shipper’s position, there being no
allowance for a compromise solution.l2

Lastly, COFI does not believe that the
above-described arbitration mechanism
should replace the Section 23 appeal, but
suggests instead that a shipper have a
choice between the two recourses.13

The Canadian Manufacturers Associ-
ation submitted views on rate arbitra-
tion which were similar in many re-
spects to the format described by COFI.
For example, the CMA believed that the
arbitrator should be obliged to choose
either the carrier’s rate or the shipper’s
rate. This “either/or” position would, it
was claimed force serious negotiations
beforehand.l4 However, there were im-
portant differences as well. The CMA
did not believe that the administrator
should appoint an arbitrator on whom
the parties didn’t agree. Furthermore,
they said that legal counsel should not
be used by the parties. Also, Section 23
appeals of arbitration awards would be
possible.15
The Canadian Pulp and Paper Asso-
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ciation position on the rate arbitration
Drocess also differed in some important
aspects from the COFI proposal. The
CP&PA suggested that either party
have the right to apply to the Railway
ransport Committee for a review of
the arbitrator’s decision.l6 The CP&PA
also proposed that the arbitrator have
the right to order the production of rail-
Way costs, cn a confidential basis. They
Tecommended that the arbitrator’ award
be in effect for one year, like agreed
charges, but that the arbitrator not have
the authority to compel the shipper to
transpert a specified percentage of vol-
Ume by rail.l7
Although neither CMA nor CP&PA
thought that the arbitration mechanism
should replace the maximum rate sec-
tion in the Railway Act,18 Transport
anada suggested the following way in
Which this might be achieved.l9 A ship-
bPer wishing to make use of rate arbi-
tration would declare himself captive,
but this declaration of captivity could be
Imited to a particular route or desti-
Nation.20 The shipper would then be re-
guired to offer 1009 of whatever traffic
hﬂ. had declared captive for shipment by
rail for a period of at least one year.
N return, the shipper would have access
to binding arbitration if rate negotia-
lons were not successful; the arbitra-
tion process would however only affect
:?Xe goods which had been declared cap-
ive,
The submission of the Province of Al-
berta agreed with the idea of a shipper’s
eclaring himself captive for a particu-
Ar commodity and route(s), but sug-
&ested that this be done only after rate
Negotiations had failed.21 Alberta also
Suggested that the administrator should
etermine whether the shipper’s position
Was “reasonable,” before accepting the
case for arbitration.22
In weighing the desirability of a rate
Arbitration mechanism, the following
ifficulties must be addressed:
Firstly, there exists the danger that
Tfate arbitration will replace rate nego-
tiation, the latter practice having proven
itself the very foundation upon which an
efficient Canadian transportation system
a5 developed since 1967. The opportu-
Nity for shippers to “try their luck” at
getting a lower freight rate from an ar-
bitrated decision should not be allowed
0 undermine the negotiation process,
Which is presently working well. The
ational Transportation Act encourages
“Teight rates to be set at levels deter-
Mined by market forces and by modal
Competition. For a rate to be determined
Y a person, such as the arbitrator, other
than the actual parties to the movement
1 a form of rate regulation, which the

NTA wished to preserve only in excep-
tional circumstances.

Secondly, the arbitrator should be pro-
vided with specific guidelines as to what
would constitute a valid claim. Other-
wise, in deciding whether a rate is ex-
cessive or not, an arbitrator could choose
any one of a number of possible criteria;
an undesirable precedent might be cre-
ated. A clearly-defined burden of proof
would lead both parties to understand
what was required of them, and this
would result in fewer claims and shorter
hearings.

Thirdly, it seems inequitable to allow
a shipper to choose between two judges,
especially when the appeal recourses are
dissimilar. If rate arbitration is sup-
posed to co-exist with section 23 appli-
cations, then a shipper may choose be-
tween an informal and short enquiry or
an in-depth and lengthy analysis of the
complaint in question, the scope of the
respective decisions being the same. On
the one hand, the shipper faces an infor-
mal 30-day arbitration proceeding, the
decision of which cannot be appealed. On
the other hand, he may choose the sec-
tion 23 claim which would involve con-
siderable time23 and expense and be sus-
ceptible to various appeals up to and in-
cluding the Supreme Court of Canada.
Who, realistically, would have an inter-
est in going the section 23 route?

Lastly, it is questionable as to wheth-
er a 30-day arbitration hearing would be
sufficient, or even whether written sub-
missions could satisfactorily represent
all the vital considerations which the ar-
bitrator would be called upon to analyze
in order to make his or her decisicn. As
will be seen in greater detail in that part
of this paper concerning reparations, the
reason why the major section 23 appli-
cations have involved several months of
hearings was the complex relationship
between rate levels in different geo-
graphic regions and the multiplicity of
rate-related issues which arose. Because
of this inter-relationship between rates,
we must ask whether one arbitration
decisicn to lower one freight rate could
not have a disequilibriating impact on an
entire rate grouping, involving hundreds
of similar commodity rates from differ-
ent origins to different destinations.

The case for reparations involves the
proposal that Canadian Railway legis-
lation be amended so that shippers are
compensated for overpayments where a
freight rate is found to be too high.2¢
One of the strongest proponents of this
concept has been the Canadian Pulp and
Paper Association.2s

The CP&PA stated that neither the
Railway Act nor the National Transpor-
tation Act contain provisions for refunds
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to shippers where rail rates are lowered
or disallowed by the CTC. They said that
the absence of provisions for refunds
discourages railways from settling dis-
putes quickly and encourages prolonged
litigation.26 They submitted that this in-
equity could be alleviated if the existing
legislation were amended to empower
the CTC to order refunds (including in-
terest) from the date on which the sec-
tion 23 applications were filed. In other
words, let us presume a section 23 case
lasted three years (after all subsequent
Court appeals had elapsed) and the CTC
decided that a given freight rate which
was the object of the section 23 com-
plaint, was excessive by $1 per ton mile.
The railways would then be ordered to
refund those shippers who had success-
fully taken the section 23 case for the
difference between the corrected CTC
rate, and the “excessive” rate which the
shippers had been paying during the 3
years of litigation, plus interest.

In order to sec whether the proposed
concept of reparations would be appro-
priate as an amendment to the present
Canadian transportation regulatory
framework, three major section 23 ap-
plications will be analyzed: the Quebec
Newsprint Case, the Rapeseed Case and
the Woodpulp Parity Case. After the
issues, positions taken by the parties,
and decisions of these three cases have
been described in some detail, it will
then be possible to draw certain conclu-
sions as to whether such concepts as
reparations and rate arbitration would
have been a viable alternative had they
existed previously.

The Quebec Newsprint Case27 centered
around a group of newsprint mills
known as the “Grand’Mere Group,” lo-
cated primarily in Southern Quebec, who
shared common rates on newsprint
movements into the United States. The
applicants complained to the CTC that
the freight rates given to them by Ca-
nadian railways to the major newsprint-
consuming points in the U.S. were con-
sistently hicher for similar distances
than the rates which were given by U.S.
rail carriers to competing U.S. mills lo-
cated in Maine and the southern States.
In other words, they claimed that these
U.S. mills, who were their competitors,
had a significant advantage over the
Grand’Mere Group because of the un-
competitive Canadian freight rate struc-
ture. The applicants alleged that be-
cause of these excessive rates, the Cana-
dian share of what had been a tradition-
ally Canadian-supplied U.S. market was
in decline. They also alleged that West-
ern Canadian rate bases were lower than
for Eastern Canada. :

The Canadian railways contended that

the newsprint rates were market-related
and were at a level which allowed them
to be competitive in the U.S. market.
They argued that the decline in the U.S.
market share by the Quebec newsprint
mills was primarily due to increased do-
mestic production of newsprint in the
United States, not Canadian freight
rates. The railways pointed out that al-
though the Canadian share of the U.S.
newsprint market had not kept pace
with the percentage growth of that mar-
ket, total Canadian newsprint shipments
had increased.

The railways added that to lower the
rates would only have the effect of caus-
ing the U.S. railways to in turn reduce
their domestic rates, which would not re-
sult in any improvement in the relative
position of the Canadian mills. The rail-
ways attempted to demonstrate that.
newsprint does not always move to mar-
ket from origins with the lowest freight.
rate; there are other factors such as.
customer preference, availability of sup-
plies, long-term contracts and news--
paper ownership of mills. The railways
argued that since 1934 the selling price-
of mnewspaper had increased by over:
300%, while the average freight rate:
had gone up only between 137¢% and
1929%.

As with most legal disputes, the argu--
ments by both parties centered around!:
the factual data which had been submit--
ted into evidence. For example, the rail--
ways stated that the data which the ap--
plicants had presented was incomplete
because there had been no rate compar--
ison of the newsprint mills in Nova Sco--
tia, New Brunswick, Ontario and Quebec-
(known as the Grand’Mere Arbitrary"
Group). Furthermore, the railways con--
tended that it was unfair to conclude, as:
the applicants had done, that all rates:
from the Grand’Mere Group were con-
sistently higher than from the Official’
Territory since the destinations used’
were mostly border points.28 The rail--
ways presented an alternative sample of
destinations where it was found that
rates from Canadian mills were higher
than their U.S. counterparts only 48%
of the time. Lastly, the railways criti-
cized the data which had been supplied
by the applicants on the grounds that
the latter had used basic rates whereas.
incentive and water-competitive rates
constituted by far the major portion of’
the traffic. .

The decision rendered, as well as the
subsequent appeal, were both in favor of
the Canadian railways’ position. It was:
held that the loss of market share ex-
perienced by the Grand’Mere Group was
due to factors other than transportation
costs. Foremost among these factors was:
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the construction of new newsprint mills
In the Southern U.S. The Canadian
Transport Commission did not find that
Nere existed an overall rate dizadvan-
tage between Canadian and Maine news-
Dbrint mills. More importantly, they did
not find that the existing rate structure
‘of Canadian rail freight rates was preju-
dicial to the “public interest.” In con-
‘clusion, the existing newsprint rate
Structure was not shown to be damag-
Ing to the prospects for the continued
Lrowth of the newsprint industry in
Bastern Canada.2
~.The Rapeseed Case30 involved four
Western Canadian rapeseed crushers
from Manitoba, Saskatchewan and Al-
erta who claimed that their rail trans-
Dortation costs for rapesezd oil and meal
Were substantially higher than those ap-
Plicable to their competitors in Eastern
anada.31 They claimed that the failure
on the part of the railways to give rape-
fced meal and oil the same domestic and
€Xport rates as the raw rapeseced prod-
Uet itself, would discourage the process-
Ing of rapeseed in Western Canada.
They stated that it was cheaper to trans-
bort rapeseed to Eastern Canadian and
Olf-shore crushing plants for processing,
an it was to crush the rapeseed in the
est and transport the products to the
Consuming markets. The applicants also
SMmphasized their dependence on the
Eastern Canadian market.
e Canadian railways responded by
Stating that the rate which was given to
e Eastern Canadian processor of raw
fapeseed was a water-competitive rate
ind no similar modal competition ex-
1sted for rapeseed meal or oil. They ar-
2ued that the applicants already enjoyed
e benefit of low statutory and market
COmpetitive rates on rapeseed products
and it would not be in the “public in-
trest” to reduce them further.
here were several intervenors in the
Rapesecd Case. The Governments of Al-
€rta, Manitoba and Saskatchewan sup-
Ported the applicants’ position by stat-
L that rapeseed processing benefits
oth the national and regional public in-
+°rest since the applicants compete with
Mported oils and protein meal. They
fontended that because of the difference
I rates between transporting rapeseed
O the East and transporting rapeseed
Meal anq oil eastward, Western crushers
Were being disadvantaged.
. e Provinces of Ontario and Quebec
Mtervened in support of the railways’
DPosition. The Government of the Prov-
ce of Ontario stated that the applica-
lon would have a detrimental effect on
Crushers of rapeseed and soya beans lo-
cAted in Toronto and Hamilton. The
Overnment of the Provinces of Quebec

stated that they were encouraging the
growth of the rapeseed industry within
the Province, and the section 23 appli-
cation, if successful, would disturb the
existing balance between Western Cana-
dian rapeseed processors and Eastern
Canadian processors of soya beans and
other vegetable oil seeds.

Three Ontario soya bean crushers and
Canlin Ltd. of Montreal also intervened
in support of the railways. They argued
that the section 23 appeal was aimed at
bettering the applicants’ competitive po-
sition vis-a-vis the Eastern crushers.
They argued that the Western crushers
had increased their volume from 259% to
35% during the five years prior to the
application, while soya bean oil crushed
in Eastern Canada had dropped from
40% to 33%.

The Western crushers amended their
application during the course of the
hearing so as to request that the rates
for rapeseed meal and rapeseed oil mov-
ing east and west for export and east
for domestic consumption should be set
at the lowest contemporary rate rather
than at the statutory rate.32

In its decision, the CTC ordered the
railways to reduce the domestic rates on
rapeseed meal from Thunder Bay to
points in Ontario, Quebec and the Mari-
times.33 The CTC did not, however,
change the rates for rapeseed oil to
Eastern Canada. Insofar as export rates
were concerned, the CTC directed the
railways to submit a new export rate
structure to the Railway Transport
Committee.

The Western Crushers and Prairie
Provinces subsequently filed an appeal
with the Governor-in-Council.34 They ar-
gued that a substantial error had been
made in not granting domestic move-
ments of rapeseed oil a reduced rate.
The Federal Cabinet decided to order
minimum compensatory rate levels to
be cstablished for both rapeseed meal
and o0il.35

The Woodpulp Parity Case36 involved
16 woodpulp mills from Western Canada
complaining about the higher level of
freight rates which they were paying for
transportation of woodpulp from West-
ern Canadian origins to various U.S.
destinations. They claimed that the rate
levels which northwestern U.S. woodpulp
mills were paying to U.S. railways for
transportation to the same U.S. desti-
nations were significantly lower and
made them uncompetitive as a result.37
The applicants demonstrated that West-
ern Canadian woodpulp mills must com-
pete with northwestern U.S. mills for
the sale of woodpulp in the U.S. They
argued that the pulp and paper industry
in Western Canada is a very significant
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economic factor in the economy because
of jobs and revenues and therefore de-
priving the woodpulp mills of their abil-
ity to compete was prejudicial to the
“public interest.” Secondly, the appli-
cants argued that their woodpulp rates
had been on a par with those of the
northwestern U.S. mills for over 60
years. During that period, woodpulp
rates from Western Canada had always
been subjected to the same Ex Parte
rate increases or reductions as those ap-
plied to rates from northwestern U.S.
mills. In requesting “parity,” the West-
ern Canadian mills were asking not only
that the Canadian rate changes which
had occurred in 1976 be withdrawn, but
also that there be uniform application
of future rate changes to ensure that the
rate relationship between the applicants
and their northwestern U.S. counter-
parts remain the same.

The railways stated that they were
opposed to parity unless competitive cir-
cumstances warranted it; the revenue
requirements for Canadian railways
were different than for U.S. roads. Fur-
thermore, they argued that the appli-
cants were actually at an advantage
over their northwestern U.S. competi-
tors when the rate of exchange and cur-
rency surcharge were taken into ac-
count.28 Lastly, the railways maintained
that the Canadian Transport Commis-
sion’s jurisdiction was limited since it
could not impose a joint international
rate upon a foreign carrier nor require
a foreign carrier to enter into such rate.
The railways alleged that the applicants
had failed to show a diminution in Ca-
nadian woodpulp tonnage shipped to the

. as a result of the 1976 rate
changes. They concluded by stating that
if this section 23 case were successful,
it could establish a dangerous precedent
applicable to commodities other than
woodpulp.39

The decision of the CTC ordered the
railways to restore parity. The CTC con-
cluded that there had been a long-stand-
ing rate relationship between woodpulp
mills in Western Canada and those in
northwestern U.S. which had been main-
tained by a uniform application of rate
increase or decrease. The Commission
did not accept the railways arguments
concerning currency exchange due in
part to the fact that the railways are
protected by the 60/40 currency ex-
change surcharge.40

Following this decision the railways
appealed to the Federal Court of Can-
ada, Appeal Division, but were not suc-
cessful.dl

Several attempts were made by the
Canadian railways to get U.S. roads’ ap-
proval to one plan or another before

parity was restored.42

In conclusion, the above analysis of
the Quebec Newsprint Case, the Rape-
seed Case and the Woodpulp Parity Case
raised two questions with regard to the
desirability of an amendment to section
23 of the National Transportation Act.
so as to include the concept of repara-
tions. Firstly, a substantial portion of
the major section 23 cases which have
been dealt with by the Canadian Trans-
port Commission have involved inter-
national traffic. The Quebec Newsprint.
Case and Wcodpulp Paritics Case are
prime examples.43 In the event the CTC
would accord reparations to a shipper
due to an “excessive” international rate
increase, would there not be the danger
that the Canadian railrcads would be
obliged to pay the full refund, even
though they had only participated in a
part of the movements?

Secondly, there is the question of
whether the “public interest” criterion
of the section 23 application lends itself’
to a reparations judgement. For exam-
ple, in the Rapeseed Case one of the
principle arguments was the develop-
ment of the rapeseed crushing industry
in the provinces of Manitoba, Saskatch-
ewan and Alberta. Similarly, in the
Woodpulp Parity Case, the applicants
stressed that their industry was neces-
sary to the well-being of Western Can-
ada. The type of public interest issue:
which the Railway Transport Committee
of the CTC is called upon for damages
where a refund plus interest must be
given from the date of the suit filing.
The proposal to include reparations.
within section 23 of the NTA is based.
on the premise that the shipper can es-
tablish damages. It is doubtful whether
this premise can be interwoven with the:
“public interest” criterion which, as we:
have seen above, is essential to the sec--
tion 23 recourse.

FOOTNOTES

1. Transport Canada, Discussion Paper on Legz--
islative Proposals Regarding Railway Freight.
Rates, March 24, 1980. In addition to dealing-
with the subject of the arbitration process
for settling rate disputes, this paper also
analyzed maximum rate regulation and inter-
national rate regulation.

2. Transport Canada, Initiatives Regarding
Railway Freight Rates, Dec. 14, 1981, and
Transport Canada, Reparations and Railway
Freizht Rate Disputes, Dzc. 22, 1981. In licu
of legislative change, these papers recom--
mend a speedier section 23 appeal procedure,.
a greater mediation role by the CTC, and a
further review after three years.

3. National Transportation Act, 1966-67, c.69,.
Chapter N-17.

4. Other regulatory restrictions on the frcedom:
of railways to price their freight rates ac-
cording to market demand include sections
276 and 278 of the Railway Act R.S., c¢.234.
Chapter R-2.
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In the Summary of Section 23 Applications,
Traffic & Tariffs Branch, Canadian Transport
Commission, March 1982, 26 section 23 ap-
Deals are listed from April 1970 to Nov. 1981.
Owever, many of these applications re-
Quired no decision as they were settled out of
court. Others involved individual shipper
complaints on such subjects as private siding
€es and demurrage charges.
>osition Paper—Rail Rate Arbitration, Coun-
¢il of Forest Industries of British Columbia,
July 51, 1950, page 9. A User’s Point of
lew, Kevin B. Doyle, President, Suliran
td., Western Canadian Transportation Con-
Zress, Edmonton, Sept., 1982, page 5. A
ransportation Policy Framework, Joseph
Macaluso, President, The Coal Association of
Canada, Western Canadian Transportation
“ongress, Edmonton, Sept. 1982, page 10.
>ozition Paper—Rail Rate Arbitration, Coun-
¢il of Forest Industries of British Columbia,
July 21, 1980, page 9.
bid, page 4.
id, page 6.

! id, page 7.

I id, page 7.

bid, page 8.

id, page 6.

Toposals for Arbitration of Transportation
ate Disputes, Trensport Canada, Table 1,
August 2, 1979. These views were apparently
ken during discussions of Bill C-33 and
C,'ZO and may no longer represent the posi-
tion of the CMA. For further reference, Sub-
Mmigsion by CMA eon Bill C-32, June 1977 and
ubmission of CMA to the House of Com-
mons Committee of Transport and Communi-
;z!-zlons on Bill C-20, Feb. 1979.

1d.

Preliminary Position on Arbitration Propos-
S, Canadian Pulp and Paper Association,
National Transportation Policy Committee,
if%t. 28, 1979, :

id.

Sec. 278 of the Railway Act provides ship-
Ders, who are captive to the rail mode with

2 right of redress to the Canadian Transport

Ommission so as to have their freight rates
Owered, if the latter are above a cost-related
ceiling.”

upra 1, pages 12 and 13.
Conversely, the shipper could declare his
Whole operation captive, which would mean
that he would have to offer all of his traffic
to the rail mode for 1 year, in exchange for
the right to arbitrate.

esponse to Transport Canada’s Discussion
Paper, Albertz Economic Development,
Tansportation Services, Dec. 8, 1980, page 5.
id, page 7.

or example, the Prince Albert Pulp Co. Case
and the Rapeseed Case each took 3 years from
the date of the application to the date of the
decision. The Woodpulp Parity Case took over

years,

e length of section 23 applications led the

(_3 to propose more stringent delays in its
Tevised “General Rules of the Canadian
ransport Commission,” Nov. 23, 1981. Under

€se proposed amendments, the CTC would
be_ required to determine whether or mnot a
Prima facie case had been made, within 45
da&'s_ of the close of pleadings if a public
€aring is held. The CTC would then be
ound to set the time and place of a hearing
23 to the merits within 70 days of the prima
facie determination. Its decision on the merits
of the application would have to be issued
;:’:thin 60 days following the close of hear-

Zs,

At the time of the publication of this paper,
€ revised “‘General Rules” had not yet been
Dublished in the Canada Gazette.
Repsrations is primarily of concern vis-a-vis
Section 23 applications. It has also been sug-
Zested in the context of rate arbitration.
OWever, since the rate arbitration mecha-
Nism, as proposed, is only 30 days in length,
the overpayment or underpayment would not
e that significant. Furthermore, section 23

25.

26.
217.

28.

29.

20.

31.

32.

34.
35.

applications do not allow a rail carrier to
claim that the freight rate is tco low and
therefore the shipper should compensate for
the difference retroactively, whereas rate ar-
bitration would theoretically permit this.
Discus#ion Paper on Legislative Proposals,
Canadian Pulp and Paper Association, sub-
n;)itted by Howard Hart, President, Nov. 1T,
1980.
Ibid, page b.
Anglo-Canadian Pulp and Paper Mills Y.td.,
et zl. Date of application—May 7, 1970. De-
cision rendered—March 25, 1977. .
For rate-making purposes the U.S. rate bu-
reaus have divided their country into seg-
ments, the Official Territory comprising the
New England States and the Southern Terri-
tory, comprising much of the southern states.
It should be noted, however, that .many of
the borderline points which were cited in
rate comparisons by the Grand’Mere Group
were considered Official Territory when com-
ing from Canada but were redcsignated
Southern Territory when coming from the
south due to an historical anomaly. A lower
rate scale applies within the South, than ap-
plies from the South to Official Territory.
This led to a difference in interpretation by
the parties as to whether the U.S. rate com-
parisons were valid.
The CTC decision as to the Quebce newsprint
rate structure was rendered after a .similar
decicion from the Interstate Commerce Com-
mission had found that joint international
through rates on newsprint from origins in
Eastern Canada to points in the United
States had not been shown to be unjust or
unreasonable nor were they preferential nor
otherwise unlawful. This ICC decision was
rendered in December, 1975.
Saskatchewan Wheat Pool, AGRA Industries
Ltd., Co-Op Vegetable Oils Ltd. and Western
Canadian Seed Producers Ltd., date of appli-
cation Oct. 14, 1970; date of decision June
27, 1973; application to Governor-in-Council
March 1974; Federal Cabinet decision, April
1976.
‘When the applicants mentioned their Eastern
Canadian competitors they were referring
primarily to Canlin Ltd. of Montreal which
was the only Eastern processor crushing
rapeseed into meal and oil in significant vol-
umes at that time. Canlin Ltd. purchased seed
in Western Canada and moved it in box cars
on a combination of the Crow rate to Thun~
der Bay and agreed charge rate eastward to
Montreal.
This was due to a concern on the part of
the applicants that the statutory rate which
formed a part of the Rapeseed rate to Mon-
treal might not be compensatory, as well as
the uncertainty as to whether the CTC had
the authority to enlarge the scope of the stat-
utory rates.
The decision of the CTC with regard to do~
mestic rapeseed meal rates east of Thunder
Bay set a new rate to Montreal equal to the
existing rate on raw rapeseed published im
Canlin Ltd.’s agreed charge. To all other des-
tinations in Quebec, Ontario and the Mavi-
times, the CTC established new lower domes-
tic rapeseed meal rates based on an arbitrary
over the railways’ feed grain rates.
imtion 64 of the National Transportation
ct.
In virtue of Order-in-Council P.C. 1976894,
dated April 13, 1976, the CTC was instructed
to establish minimum compensatory rates on
rapeseed meal and rapesced oil moving for
export, as well as for the domestic movement
of Rapeseed oil to Eastern Canada, and on,
that portion of domestic rapeseed meal rates,
east of Thunder Bay or Armstrong, Ontario,.
(Rapesced meal moves at 114¢ over the Crow-
rate to Thunder Bay and Armstrong.
In compliance with P.C. 1976—894, the CTC:
prescribed minimum compensatory rates fox-
the above-noted movements of meal and oik
by CTC Order No. R-23976, dated November
26, 1976, following their evaluation of joint
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FP/]CN cost submissions based on 1976 ccst
evels.

Sixteen Western Canadian woeodpulp mills,
date of application Aug. 23, 1977; date of
decision, Aug. 17, 1979. CTC Order R-29767
was set aside on June 20, 1980. The decision
on the Duncan Bay differential was rendered
Dec. 9, 1980 (Order R-31684). On May 5, 1981
CTC Order R-32165 ordered respondents to
publish a discount tariff in order to restore
parity. CTC Order R-33156 amended the dis-
count tariff on Jan. 20, 1982.

With the publication of Supplement 7 to Ex
Parte Tariff 318 on April 18/76, Canadian
railroads obtained a 7% increase on Weod-
pulp to U.S. destinations from Western Can-
ada. Originally, this increase was also to =zc-
crue to U.S. carriers serving northwestern
U.S. woodpulp mills as well. However, a
number of U.S. carriers opted out with the
end result that only the Canadian carriers
allowed the increase to stand. Subsequently,
Ex Parte 330 was published which increased
the rates for U.S. mills by 5%. In supple-
ment 23 to Ex Parte 330 rates on woodpulp
from northwestern U.S. mills were reduced
by as much as 7% depending upon destina-
tion territory and minimum weights. The end
result of these actions left Canadian mills
paying rates up to 7% higher on weights of
150,000°1bs. or more, and up to 4% higher on
‘weights of less than 150,000 ‘1bs., depending
on destinaticn.

They attempted to show that with the U.S.
dollar at a 12.375%- premium over the Ca-
nadian dollar, out of 2500 origin/destination
pairs, 529 of the rates were lower for Ca-
nadian mills.

The eastern U.S. railroads also intervened in
support of the Canadian railways arguing
primarily that the Canadian Transport Com-
mission lacked jurisdiction, since foreign car-
‘riers could not be subjected to a CTC order.

40. The currency surcharge tariff is predicated
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on the basis that the proportion of the total
haul for the carriage of international traffic
between Canada and the United States is, 08
the average, 40% in Canada and 60% in tbe
United States. The payment of the exchang®
surcharge depends upon whether the U.S. dol-
lar is at a premium in relation to the Can?:
dian dollar and whether freight is collect OF
prepaid. d
The only point on which the appeal succescde

was the breach of natural justice that 0¢
curred when the railways were denied theif
right to be heard on the Duncan Bay divers
sion. This involved the loss of 20,000 tons ©
woodpulp from Crown Zellerbach in Duncal!
Bay, B.C. since this mill negotiated a barge
rate to Seattle where the woodpulp cou

then be shipped by rail to final destinatio?:
The original order was set aside until anothef
hearing could be held on this point. Subs¢
quently, Order R-31684 was issued replacing
all previous Orders and once again requirif

the restoration of parity.

The railways filed proposals in January of
1981 which called for the U.S. roads to tak®
a 109 increase on woodpulp, with the C#°
nadian roads taking lower increases to bring
about parity. The applicant mills objected to
these proposals and on February 20, 1981 at
a public hearing, the RTC ruled that the pro”
posals did -not comply with the Board Order:
The railways were advised to take <‘‘othef
tariff action” by March 6. The railways the?
proposed flagging out of subsequent Ex Parté
increases. The mills objected, and the RTC
ruled that this method was inadequate. *

May 5 the RTC issued Order R-32165 which
required the publication of a discount tar!

retroactive to March 9. .

The Prince Albert Pulp Co. Ltd. Case, lik¢
the Quebec Newsprint Case involved concu®’
rent petitions to the Interstate Commerc®
Commission, as well as to the Canadia?®
Transport Commission.





