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Chapter 7

WORKERS' COMPENSATION IN AGRICULTURE

Workers' compensation laws represent the judgment of the states that there should be mandatory

medical coverage and income protection for employees who are injured on the job. Coverage for employ-

ment-related illness and disease has also become a reality. State statutes require employers to carry

private insurance designed to pay claims up to limits established by statute, qualify as self-insured,

or, in the case of a few jurisdictions, contribute to a state fund which exists to pay claims. The

cost of the coverage or the amount of the contribution to the state fund is tied to the number of per-

sons employed, the type of work involved, and the record of past employment-related injuries for the

particular operation. As has been the case with most other social legislation, agriculture has tradi-

tionally been exempted from coverage. While agricultural exemptions are no longer universal, they

persist in varying degrees in many jurisdictions.

Historical Development

Some 50 to 60 years ago claims under newly adopted state workers' compensation schemes began to

replace negligence suits as the remedy for many workmen injured on the job.1/ The negligence system

had proven to be unsatisfactory since it was always necessary to deal with the issue of fault and that

frequently necessitated expensive and time-consuming litigation.2/ Further, neither employer nor em-

ployee could be certain as to the financial impact of an on-the-job accident if one occurred. The em-

ployee was not typically in a position to insure himself against extensive medical costs and loss of

income. To recover against the employer involved establishing negligence on the part of the employer.

If the employee-plaintiff in such a negligence suit failed to sustain the burden of proof,3/ or if the

employer-defendant successfully defended on a contributory negligence,4/ assumption of risk,5/ fellow

servant,6/ or pure accident theory,7/ there was no recovery. The employer was in a better position,

however, because through a program of liability insurance, he could protect himself from financial

ruin.

The advent of workers' compensation gave covered workers the assurance that financial aid would

be forthcoming for job-related injuries regardless of who was at fault, unless the injury was self-

inflicted or certain other exceptional circumstances existed. While this did not eliminate all liti-

gation, the chances for recovery by the employee were vastly increased although limited in amount by

the schedules contained in the statutes. Disputes could arise, however, over whether the accident was

job related, whether the injury resulted in temporary, permanent-partial, or total disability and over

the percentage of permanent-partial disability.

Some states were very slow to add occupational illness and disease coverage and this was termed

a "shocking breach of responsibility."8/ A January 1, 1979 study, prepared by the Alliance of American

Insurers, indicates that all states and the District of Columbia currently provide covered workers with

"full coverage" for work-related illness and disease.9/ Such claims are often hotly contested with

the insurance carrier or the state fund taking the position that the worker's medical problem did not

originate or was not aggrevated by on-the-job conditions.

Dollar limits on loss of income benefits are set by statute, and the schedules vary from state to

state. Worker's compensation statutes cover medical bills without limits in 44 states. Upper limits

on coverage would defeat the objectives of the legislation.10/ The income protection payment schedules

have been inadequate in many jurisdictions and, because of inflation, have become inadequate in others

with authorized benefits far below the level which would be required to meet minimum living expenses

for a disabled worker and his family.11/ In some of the state schemes, the income maintenance objec-

tives are defeated for some workers by labeling a particular disability as permanent and then cutting

off benefits after a set period,15 years for example.12/

Worker's compensation coverage has never been universal. As of 1972 the National Commission on



97

State Workmen's Compensation Laws reported that the combined coverage of all state schemes and the fed-

eral program designed to protect persons in the employ of the federal government and in maritime work

was only about 857 of the work force.13/ Fifteen states reportedly covered less than 70 percent of

their hired labor force.14/ In a number of states, some employees still come under coverage only if

the employer, at his option, makes an election under local law. This situation persists in certain

states where numerical, dollar, or occupational exemptions apply, leaving employees of an employer with

a small number of workers, a small payroll, or a certain type of business, outside of the compulsory

coverage provisions .15/

When workers' compensation laws were first enacted, agricultural workers were almost universally

excluded.16/ It was argued that compensation benefits would be impractical to administer because of

the seasonal nature of farm work and the great number of small farming operations employing one or a

very few workers.17/ It was also assumed that the cost of coverage would be too much of a burden on

farmers and that they would have difficulty in passing on the added expense to the consuming public.18/

It was also argued that agricultural work was relatively safe and that there was no need for the kind

of compensation scheme designed for factory, construction, and other hazardous industries.19/ Other

arguments advanced to justify the exclusion are summarized as follows: "The farm was considered by

lawmakers to be a relatively safe employment, a family business, and a place where, if an accident oc-

curred, familial responsibility would insure the injured's welfare. At the time of the initial work-

men's compensation statutes, this view of the safety of the farm and the nuclear farm family was,sub-

stantially correct. Further, insurance carriers have argued that the cost of writing and servicing

farms is too high to prove profitable. Finally, state legislatures have long been composed in large

part of persons, principally farmers and rural lawyers, who would have an interest in not covering farm

workers."20/

Change came gradually, and by 1946 six states covered agricultural workers on substantially the

same basis as other workers.21/ By 1966, the number had risen to 10 and in 1972 it stood at 17.22/

In July of 1972, the Report of The National Commission on State Workmen's Compensation Laws was

issued, the result of a comprehensive study ordered by the Congress.23/ Finding that only about one-

third of the states were covering farmworkers on essentially the same basis as other workers,24/ the

Commission recommended a two-stage approach to coverage of farmworkers:

As of July 1, 1973, coverage should be extended to agricultural employees whose

employer's annual payroll exceeds $1,000. By July 1, 1975, coverage should be

extended to farmworkers on the same basis as all other employees.25/

Other recommendations were:
We recommend that workmen's compensation be compulsory rather than elective.26/

We recommend that employers not be exempted from workmen's compensation because

of the number of their employees.27/

A January 1, 1979 report by the Alliance of American Insurers indicated that compliance with the

July 1, 1973 and the July 1, 1975 deadlines had not been as extensive as hoped.28/ As of January 1,

1979, only 11 states were in compliance with the July 1, 1975 standard, with five additional states

in compliance only with the July 1, 1973 standard.29/ The rest of the states and the District of

Columbia were in compliance with neither of the recommended standards.30/ Some of the noncomplying

states provide limited farmworker coverage and in some cases that coverage is essentially equivalent

to that provided other workers. In the latter instances, the failure to meet the July 1, 1973

standard and the July 1, 1975 standard results from the continued use of thresholds, with employers

with fewer than a certain number of employees or with a payroll over $1,000 but under some other set

figure being exempt from the law or in a position to provide workers' compensation coverage only on

an elective basis. The January 1, 1979 study indicates that in 19 states there is still a total ex-

clusion of coverage for agricultural workers.31/

Current Status of the Law

Workers' compensation schemes are almost totally a phenomena of state law, the only exceptions

being certain federal programs designed to cover persons in the employ of the federal government and

certain maritime workers.32/ The state laws vary significantly. However, some general observations

may be made about the ways certain groups of states treat farmworkers under current workers' compensa-

tion statutes.33/

According to the January 1, 1979 report by The Alliance of American Insurers, the states that pro-

vide full coverage for agricultural workers and that have no dollar or numerical thresholds are Arizona,
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California, Colorado, Connecticut, Hawaii, Massachusetts, Michigan, Montana, New Hampshire, New Jersey,
and Ohio.34/ The states that provide full coverage except for the $1,000 threshold requirement are
Alaska, Iowa, Oregon, Pennsylvania, and Vermont.35/

States not in compliance with the "essential standards" fall into three main groupings: (1) states
that have no mandatory coverage for agricultural employees, (2) states that have modified the blanket
exclusion but continue to exclude from mandatory coverage those agricultural workers whose employer
pays more than $1,000 but less than some higher dollar amount for hired labor in a set period of time,
usually the preceding calendar year, and (3) states that have modified the blanket exclusion but con-
tinue to exclude from mandatory coverage employees of farmers using less than a certain number of hired
workers during a stated period of time. In many of the states that fall into these three categories,
the employer may voluntarily elect to bring his employees under coverage by securing the necessary com-
pensation policy or by making the appropriate contribution to the state fund. Such an election insu-
lates the employer from common law tort liability and leaves the compensation claim as the sole employee
remedy, except in certain extreme cases such as the commission of an intentional tort by the employer.

New York and Minnesota provide interesting examples of jurisdictions using dollar thresholds other
than the $1,000 threshold that was recommended for implementation by July 1, 1973.

In New York, farm laborers are covered only if they work on a farm where, during the preceding
April 1 to April 1 period, the farm employer paid more than $1,200 in cash remuneration to farm la-
borers.36/ The wages of a spouse and minor children of the farmer are not counted unless they are un-
der an express contract for hire.37/ Where the New York farmer employer has not met the $1,200 test,
he may elect to bring his employees under coverage.38/

The Minnesota law also uses a dollar threshold, but because it attempts to deal directly with the
family farm corporation, it is a more complex scheme than New York's. The Minnesota statute exempts
several classes of agricultural employees: (1) persons employed by "family farms" which by statute
are any farm operations paying or obligated to pay less than $8,000 cash wages to farm laborers in the
preceding calendar year.39/ (The spouse, parent, or child of a farmer and the executive officer of a
statutory family farm corporation plus his spouse, parent, or child employed by such corporation are
not farm laborers for the $8,000 test);40/ (2) partners and the spouse, parent, or child of partners
of a farm operation;41/ (3) executive officers of statutory family farm corporation and the spouse,
parent, or child of said officer employed by such corporations; (4) executive officers of certain
closely held corporations and the spouse, parent, or child of said officers employed by such corpora-
tions;42/ (5) farmers or members of farm families exchanging work with a farm employer or statutory
family farm corporation in the same community;43/ and (6) casual employees.44/ Coverage is elective
as to the owner or partner in a farm, including officers of a "family farm corporation" and their
employed immediate relatives. It is also elective as to farm laborers, other than farmers in the same
community exchanging work with the farmer-employer, who are not otherwise covered by the act.45/

Wisconsin, Florida, and Illinois provide examples of jurisdictions where farmworkers are treated
differently than employees in other industries on the basis of numerical formulas.

In Wisconsin, compulsory coverage is extended to farmworkers who are employed by a farmer who, in
a 20-day period during the calendar year, employs six or more employees.46/ Coverage becomes mandato-
ry 10 days after the last day of such 20-day period. In other industries, a standard of three or more
employees or a wage payroll of $500 or more in any calendar quarter is the test used.47/

Florida's coverage is extended to an employee working for an employer having three or more employ-
ees.48/ However, coverage is compulsory in farm employment only if the farmer employs five or more
regular employees or 12 or more employees for seasonal labor completed in less that 30 days.49/

The Illinois threshold is of particular interest since it resembles the threshold requirement of
the Fair Labor Standards Act. The exemption applies for agricultural enterprises employing less than
500 man-days of agricultural labor per quarter, exclusive of man hours supplied by family employees.50/

The threshold requirements, however phrased, have added to the general complexity of the law gov-
erning employment in agriculture. Many of the threshold-type statutes have provided complicated inter-
pretation problems, particularly for farm employers who have incorporated.
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Recent Developments

There is increasing support that universal coverage from day one of employment for all workers
should be an immediate goal of this society. If the states do not move with great speed to correct
existing inequities, the workers' compensation area, like many others, will likely become the subject
of sweeping federal legislation.

Senators Harrison A. Williams, Jr. and Jacob Javits have been ardent supporters of such federal

legislation and have introduced several bills in recent years. In his remarks introducing the National
Worker's Compensation Standards Act of 1979, Senator Williams stated:

The deficiences of our workers' compensation laws are a national tragedy. We
cannot let this tragedy continue. This bill is not a rich man's bill. It is not

a bill which will provide benefits that will make disabled workers wealthy. It
only provides elementary justice and equity for the maimed and diseased workers

of our Nation. It is a bill which our Nation can and must afford.51/

Arguing on behalf of an earlier version of the proposed act, Senator Javits noted the National

Commission recommendation that by July 1, 1975 farmworkers be covered on the same basis as all other

employees. He characterized the failure of 35 states to provide this coverage as "nothing less than

outrageous. "52/

The proposed National Workers' Compensation Standards Act of 1979 would provide certain basic

standards to be introduced into the law, most growing out of the National Commission "essential recom-

mendations" of 1972.53/ Where a state has a scheme which meets these standards, the secretary would

so certify and the matter of administration would be left entirely to the state. If the state is

deficient in certain respects, the bill would not provide for a federal take-over. However, the

proposed legislation would place on the employer the obligation to individually provide supplemental

compensation so that the compensation payments to the employee would be equivalent to the federally

established minimums.54/ Many issues covered by local law would still be governed by that law, such

as determining whether the injury or illness was work related, but the claim for supplemental com-

pensation would be filed with the Benefits Review Board of the U.S. Department of Labor after state

remedies had been exhausted. Employers would be required, if the law of the state did not measure up

to the proposed federal standards, to carry insurance to provide the supplemental payments, qualify

as a self-insurer, or make the election, if available under state law, to bring coverage to the fed-

eral minimum standards. Should an employer fail to make such provision, the employer would be ex-

posed to personal liability for the supplemental payments, although not to any common law remedy as

in tort. Each contract of insurance for comprehensive personal liability, such as a homeowner's

policy, tenant's policy and presumably a farm and ranch liability policy would be presumed, by virtue

of the provisions of the proposed federal law, to provide supplemental coverage under the workers'

compensation scheme of the federal act, unless the employer had secured payment in another manner.

Thus, what is a general liability policy could in effect, become in addition, a compensation policy.

The proposed National Workers' Compensation Standards Act of 1979 partially excludes agricultural

employees by eliminating them from the definition of "employee":55/
Sec. 3(5)(c)flany individual employed as an agricultural laborer by any employer who
did not during any calendar quarter during the preceeding calendar year employ more
than thirty workdays of agricultural labor. For the purposes of this subsection,
"workday" means any day during which an employee performs any agricultural labor
for not less than one hour. The person who operates a farm shall be deemed to be
the -employer" of agricultural workers employed on that farm for the purposes of
this Act, except where another person within the definition of "employer" in sub-
section (3) of this section has agreed in writing with the operator to accept
workers' compensation responsibility and has informed the Secretary of his
intention to accept such responsibility when applying for a registration certif-
icate under the Farm Labor Contractor Registration Act of 1q63, as amended;..."

In the 95th Congress, 2nd Session, an earlier version of the bill provided that the term "employee

"employee did not include:56/
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Sec. 3(5)(b) "any individual employed as an agricultural laborer or in domestic

service in or around a private home by any employer who during the current or

preceding calendar quarter did not employ one or more individuals as agricul-

tural or domestic on at least fifteen days:..."

The bill that Senator Javits introduced in the 94th Congress, 1st Session would have provided full

coverage for all agricultural workers.57/ The term "employee," as it appeared in that proposed leg-

islation at Sec. 3(5), had no exemption or exclusion for agricultural workers. The same verbiage was

contained in an earlier bill introduced in the 93rd Congress, 1st Session.58/

Recommendations and Conclusions

States that have failed to eliminate exclusions which deprive some or all farmworkers of workers'

compensation coverage should move with dispatch to delete such exclusions from the law. If the states

fail in this and in other workers' compensation reforms, federal legislation should be enacted with

the requirement of full coverage for all agricultural workers. Given the potential administrative

burden of the federal scheme as currently proposed, the most desirable development would be for all

noncomplying states to move quickly to bring their statutes up to the "essential standards" adopted by

the National Commission.

Although various justifications have been posed for the various exclusions, upon close examination

most of those justifications are based on unwarranted assumptions. Following are evaluations of sev-

eral commonly relied upon assumptions.

(1) Would a law providing full coverage for all agricultural workers be impractical to administer?

The Report of The National Commission on State Workmen's Compensation Law noted that the spector of

administrative problems has hindered reform: "(t)he predominance of part-time help on farms, their

geographic dispersion, and the fact that migrant workers may work for many different employers during

the course of a year present difficulties in reporting, rating, medical care, rehabilitation, and

auditing."59/ However, an important study of the Indiana law, with some national scope indicated that

exclusions and thresholds cannot be justified on the basis of administrative complexity.60/ The

study further indicated that none of the states with complete coverage "has anywhere reported admin-

istrative problems traceable to a lack of recordkeeping ability on the part of farm and ranch em-

ployers."61/ Indeed, if Ohio and other states with significant migrant farmworker populations can

administer a law that provides full coverage from day one of employment, it is difficult to give much

credence to continued speculation about administrative difficulties. The success that has been expe-

rienced in this area, as well as in the administration of the Social Security laws, can be traced in

part to the fortunate advent of the computer.62/ From the standpoint of the individual farmer the

recordkeeping required under a full coverage scheme is notably less complex than that required for

federal and state income tax purposes.63/ Indeed, in those states that have partial exclusions, the

elimination of thresholds should make the recordkeeping simpler for the smaller farm employer who

currently should keep meticulous records geared to advising when he has passed over the arbitrary line

and must bring himself into compliance by obtaining coverage, self-insured status, or state fund pro-

tection. The fact is that the present system in some states poses unnecessary administrative problems

(2) How many farmers are fully informed with respect to thresholds and actually purchase coverage 

when required? Schramm's estimates indicate that there is widespread noncompliance with compulsory

statutes where thresholds and formulas are involved.64/ For the lawyer, insurance man, or other spe-

cialist, such provisions may be relatively simple to find and interpret, but for the farmer who is

faced with an increasing array of statutory and regulatory material in the farm employment area alone,

the technicalities of some workers' compensation statutes can be unmanageable. On the other hand, it

is exceedingly simple to inform the farm community that when a person is hired for farm production

work, even for a single day, a call to the local office of the bureau, if a state fund is involved, or

to a private insurance carrier, in other jurisdictions, is required.

(3) Will the cost of coverage be too much of a burden on farmers, particularly small operators,

and will they have difficulty in passing on the added expense to the consuming public? The Indiana

study looked into this issue and concluded that the cost of such coverage would be insignificant and

that it is capable of being passed on quite readily. The estimate for Indiana was that the cost of

production would be increased by only 15 cents per $100 of production.65/ At a time when agriculture

was much less stable and prone to periodic economic depressions, there may have been some basis for
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The economic burden argument, although there are those who doubt that it was ever valid.66/ But as
the Indiana study points out, "(f)or any industry operating in a private enterprise setting, the full
costs of producing output are, and must be built into the structure of long-run normal prices as these
are determined by the market process."67/ There are still "bad-years" for agriculture. However, pol-
icy decisions in an area such as workers' compensation should not be made on the basis of such short-
term considerations. As the Indiana study concludes: "The ability to weather such a "bad-year" from
season to season depends overwhelmingly...on the general financial strength of the producer and on his
or her access to adequate credit."68/ Thus, an individual relatively insignificant increase in cost
of production is virtually irrelevant to economic survival and over time will be passed on.69/

The Indiana study also comes down hard on the so-called "last straw" argument which, if used in
this setting, is that another addition to the cost of production, the cost of workers' compensation
coverage, will be the thing that finally drives many farmers under. The study points out that the
selection of the "last straw" for the marginal operator is a totally arbitrary and artificial deci-
sion.70/ Anything can be hit on as that "last straw," for example, increased gasoline prices, higher
real estate taxes, increases in the price of fertilizer, or whatever one wishes to select. The real
problem when a farmer does go under is not a single item, but an overall inability to run an econom-
ically viable farm operation in today's competitive setting. To argue that certain farmworkers ought
to be denied workers' compensation coverage as part of an effort to salvage the marginal farmer is to
advocate bad public policy.

When economic arguments are made, it should also be remembered that farmers who have not been re-
quired to carry workers' compensation coverage in the past, unless totally ignorant of possible per-
sonal exposure, carried special riders on farm and ranch liability policies to cover liability result-
ing from negligent acts causing injury to an employee. An extra premium is normally collected for
such a rider and this cost will be eliminated when the workers come under workers' compensation. Thus,
the cost of compensation coverage is not a totally new and added expense.

(4) Is agriculture going to move from the state if compensation coverage is made mandatory for 
all farm employees? The National Commission on State Workmen's Compensation Laws concluded that inter-
state differences in workmen's compensation costs for the average employer rarely exceed 1 percent of
payroll. It was suggested that no rational employer would move his business to avoid costs of this
magnitude .711

(5) Is employment in agriculture relatively safe and is a compensation scheme designed for 
manufacturing, construction, and other hazardous occupations needed? It is doubtful that farm employ-
ment has ever been relatively safe and it is certainly not the case at present. In 1922, the U.S.
Commissioner of Labor made the following remarks:

That the old agriculture was an exceptionally nonhazardous industry is not
believed by many who remember when the meadows were cut by gangs of haymakers
with scythes, when grain was reaped with cradles and sickles, and threshed with
flails; who remember the accidents from runaway teams of horses, from wood
chopping, corn cutting with a corn knife, the hog killing, the horse breaking
and training and the etceteras that only old men recall. The fact probably is
that modern farming is less hazardous than the old. Very little conclusive
evidence exists today as to the extent of this hazard."72/

It is unlikely that farming is less hazardous today than in earlier times, and the more accurate asser-
tion is that it has probably always been extremely hazardous and is likely to remain that way. The
Indiana report notes that national statistics first emerged in 1937 and indicated for agriculture
4,500 fatalities, 13,500 permanent injuries, and 252,000 temporary injuries.73/ These were figures for
the total farm population and included nonwork-related accidents, however, only mining and quarrying,
construction, transportation, and public utilities had higher rates of mortality.74/ The Indiana
study asserts that from 1937 to 1975 agriculture was the only industry for which the mortality and
injury rates increased.75/ More detailed figures from recent years (see the section on occupational
safety and health) demonstrate convincingly that agriculture is not an unusually safe type of employ-
ment, but rather one of the more hazardous. Given this reality, arguments that workers' compensation
coverage is not needed have to be disregarded. Also, since there is no evidence that work on a small
farm is safer than work on a large farm, there is no basis for arguing that farm employers with just
a few workers or a small payroll ought to be excluded.

One of the penetrating comments in the Indiana study is that one reason for the increasing injury
and accident rate in agricultural employment may be the widespread absence of workers' compensation
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coverage. The argument is that one purpose of worker's compensation legislation is to promote the

prevention of occupational accidents and diseases through economic incentive. Firms with the lowest

injury rates pay the lowest premiums to carriers and the lowest assessments to state funds.76/

The incentive effect of workers' compensation laws should be permitted to have its full impact in
agriculture.

Since the traditional justifications for the exclusion of farm employees from coverage are of

doubtful validity, there ought to be no further delay in bringing all such employees under coverage.

Different treatment for farm employees, given the absence of rational justification, is, as Senator

Javits indicated, "nothing less than outrageous."77/ Further, exclusions and thresholds may well

fall if attacked in the courts on equal protection grounds under state and federal constitutional pro-

visions. This was the fate of the exclusionary system in Michigan where the court found that differ-

ence in treatment between agricultural and nonagricultural employment to be without rational basis.78/

As one commentator has indicated, "This decision portends possible attacks upon the agricultural pro-

visions of other states and, perhaps, upon exclusions other than this one. Such attacks may prompt

states to comply with the Commission's recommendations."79/

In light of all of these factors, it is difficult to justify the proposed partial exclusion of

agricultural workers in the bill now pending in the Congress.80/ The traditional justifications for

exclusions simply do not stand under current scrutiny. Protection is needed as much by the employee
who would be excluded, as by those who would not. The proposed exclusion will discourage states
with exclusions and thresholds from totally eliminating them. The proposed exclusion would insert
into the law a new threshold which is not consistent with other threshold requirements of federal and

state farm labor law, thus inviting further confusion and creating undue complexity. It will be as
easy to teach employers to obtain coverage in all employment situations, as to teach the proposed 30-

workday recordkeeping requirement. It is hoped that the days are long past when political compromise
on this sort of issue is required to insure the passage of the entire reform package.81/
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