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The Food Safety Modernization Act and Direct Marketing

According to U.S. Centers for Disease Control and Prevention (CDC) estimates, approximately 48 million Americans
become ill from foodborne diseases each year; 3,000 of these cases are fatal (CDC, 2018). In response, the U.S.
Congress approved the Food Safety Modernization Act (FSMA) on January 4, 2011, which gave the Food and Drug
Administration (FDA) unprecedented powers to prevent, rather than react to, future foodborne outbreaks.
Regulations concentrated on the “five recognized pathways of contamination,” specifically water, soil
amendments, animals, equipment/building sanitation, and worker health and hygiene.

The FSMA includes several rules, but two are of particular interest to stakeholders in the specialty crop industry,
especially direct marketers, as these science-based standards cover produce that is normally consumed in its raw
state, such as lettuce, apples, and berries. The Produce Safety Rule targets all farms that grow produce. The
Preventive Controls Rule targets facilities that process human food but could potentially impact direct-marketing
produce farms that participate in processing activities such as drying fruit. After the passage of FSMA, these rules
were published online to allow for public comments, which were then incorporated into the final regulations. The
Preventive Controls Rule was officially passed in October 2015 and the Produce Safety Rule in January 2016.

In accordance with a congressional mandate, the original FDA publication of the Produce Safety Rule contained a
qualified exemption for small, direct-marketing farms, where small was defined as having less than $500,000 in
gross sales. The published rules proposed an additional exemption for all “very small farms,” defined as those with
food sales of less than $25,000. Small, exempt farms were also given a longer timeline in which to meet the less
burdensome labeling standards required of them. Under the proposed Preventive Controls Rule, very small
businesses, with sales under $25,000, would have until 2018 to comply with the Preventive Controls Rule and 2019
for the Produce Safety Rule, with deadlines moved up by one year for small businesses (over $25,000 and up to
$250,000).

A variety of produce and small-farm organizations responded to these proposed rules with significant concerns, as
direct-marketing farmers tend to have lower earnings relative to those marketing through traditional outlets (Park,
Mishra, and Wozniak, 2014). First, stakeholders wanted to ensure that common direct-marketing practices, such as
using products from neighboring farms in a Community Supported Agriculture (CSA) operation, would not cause a
farm to be reclassified as a facility (National Sustainable Agriculture Coalition, 2014). The proposed regulations also
did not specifically exempt direct-marketing platforms, such as farmers’ markets, from additional facilities
requirements, despite congressional intentions (National Sustainable Agriculture Coalition, 2014). Further, the
gross sales used to qualify for an exemption were for all food produced, rather than just produce sales, decreasing
the number of small produce operations that would be exempt. Using data from the FDA and the USDA, the
Farmers Market Coalition estimated that small farms would spend 60% of their profits complying with the
proposed Produce Rule regulations (Farmers Market Coalition, 2013).

When the final Produce Safety Rule was released, farms were given between two and four years to adhere to the
standards, dependent on their sales. Additionally, direct-marketing farms with less than $500,000 per year in food
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sales would still receive a qualified exemption with reduced requirements, and all farms with annual produce sales
less than $25,000 were fully exempt. Under a qualified exemption, farms must still maintain all recordkeeping
elements and follow specific labeling requirements. The FDA maintained its ability to remove an exemption if there
was a food outbreak investigation directly linked to the farm or the FDA found it necessary for any reason related
to public health. Small businesses ($5250,000-$500,000 in produce sales) would have until 2019 to comply and very
small businesses ($25,000—-5250,000) had until 2020. In their final Preventive Controls Rule, the FDA explicitly
exempted farms that do nonfarming processing activities to sell directly to consumers, including activities such as
CSAs and roadside stands.

Though the final Produce Safety Rule addressed stakeholder comments regarding compliance costs, the
publication also stated that “because small farms will bear a large portion of the costs, FDA concludes that the final
rule will have a significant impact on a substantial number of small entities” (80 FR 74353). Specifically, these cost
estimates include $2,885 for very small farms and $15,265 for small farms (Collart, 2016), which is not insignificant
given that the average direct-marketing farmer has direct-to-consumer sales of $9,063 (USDA, 2014). The closure
of direct-marketing operations is problematic as direct marketing has the potential to both increase small farm
incomes (Detre et al., 2011) and stimulate the local economy (O’Hara and Shideler, 2018). Certain consumers also
receive benefits as they perceive locally grown produce to be of superior quality and nutrition (Onozaka, Nurse,
and Thilmany McFadden, 2010). Additionally, policy makers have recognized the ability of direct marketing to
increase fresh food access in underserved communities, including when Supplemental Nutrition Assistance
Program (SNAP) redemptions are allowed at farmers’ markets. As such, it is important to understand how direct-
marketing farmers may react to the new FSMA regulations.

Survey of Direct-Marketing Farmers

We surveyed California direct-marketing farmers on their reactions to and perceptions of FSMA, specifically their
worries and possible actions they might take as a result. We recruited farmers through Local Harvest, an online
database where direct-marketing farms can advertise themselves, including location and contact information. We
contacted 1,187 farms in California by email in 2016 and asked for their participation in an online survey, resulting
in 67 usable responses. All questions were initially piloted with direct-marketing farmers in Columbus, Ohio, and
San Luis Obispo, California.

The demographics of direct-marketing respondents reflect national trends, though a greater percentage of the
sample was female. Compared to the 2012 USDA Agricultural Census, 52% of the sample had one operator,
relative to 49% nationwide; 51% participated in a profession other than farming, compared to 52% nationally. The
USDA’s 2015 Local Food Marketing Practices Survey found that 38% of those involved in direct-marketing decisions
were women, compared to 50% in the respondent sample (USDA, 2016); 13% of the sample was under 35 years of
age, which is slightly larger than the USDA value of 9%.

How Direct-Marketing Farmers Feel about FSMA

Table 1 reports respondent beliefs regarding FSMA. For each question, we report the number of farmers who
answered that question (N), as well as the percentage of those respondents that selected each response (%).
Nearly 39% of the sample were not familiar with the FSMA. Survey respondents were given information about the
legislation, including that it was a federal law, incorporated some degree of exemptions for direct-marketing
operations, and was still in the revision process. We report results for both the total sample as well as those
farmers who already knew about the regulations. Across the board, respondents generally felt that the act was
unnecessary, and they were skeptical of its ability to improve food safety outcomes. Despite this, there was a
reluctance to advocate for extensive exemptions, with only 36% of respondents suggesting exemptions for direct-
marketing farms, relative to 61% for small farms; the values were slightly higher among farmers who were already
familiar with FSMA. The average respondent defined small farms as having a gross annual sales threshold of
$354,310, which is actually lower than the final FDA value of $500,000. Farmers were then asked to select all their
potential concerns about, and responses to, the legislation. Farmers were most worried about compliance costs
and accompanying paperwork. The most common response to FSMA was to not expand rather than reduce
production.
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Table 1. Beliefs Regarding the Food Safety Modernization Act (FSMA)

Oy participants who
were familiar with FSMA
Ouestion N k] N E ]
Are you familiar with FSMA?
Yes 41 B61.2
MNa 25 33.8
Did you comment on the FDA website?
Yes 13 15.4 13 Ex
MNa 54 B0.5 28 E3.3
Do you feel additional foodborne illness protections are needed?
Yes 12 17.5 7 17.1
MNa 55 211 34 g23.0
Do you believe F5SMA will improve food safety?
fes 15 25.0 10 24.4
MNa 45 75.0 31 75.6
Do you feel there should be exemptions for
Srnall farms 41 61.2 28 o
Small direct-marketing farms 35 53.7 25 69.4
All direct-marketing farms 24 358 15 417
What concerns do you have about FSMAT
Gross sales will not exempt me 4 7.3 4 105
Compliance costs too large to remain profitable 45 213 30 75.0
‘Valued-added products will prevent exemption B 10.9 4 105
What aspects of F5MA are you most worried about?
Understanding all the requirements 42 62.7 256 B&.T
Water testing 13 284 15 355
Paperwaork 42 62.7 30 769
hanure compaosting 14 209 11 282
honitoring of wildlife 22 318 17 438
Need to separate grazing and crop planting 15 224 11 252
Ability of FDA to remove exemption 23 34.3 15 385
Effect of zelling products from other farms 7 10.5 3 77
What might you do in response to FSMAT
Reduce production 15 224 5 225
Mot expand production 19 28.4 1z 30.0
Remove value-added products =] 132.4 G 15.0
Remove livestock 3 4.5 2 .0
Offer only “raw® products B 5.0 3 75
N Mean N Mean
What annual gross sales amounts would you consider a small farm?
42 5354310 23 5355,172
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We performed subsequent analyses to better understand how different types of farmers perceived FSMA. Table 2
reports all the categories that were significantly different from each other, using Pearson x? tests. Farmers were
first categorized by professional diversification and type of market participation. There appear to be several
differences between farmers who earned income from professions other than farming and those that did not. A
higher percentage of respondents whose sole profession was farming believed all direct-marketing farms should
be exempt from FSMA, while a higher percentage of those who had a second profession instead suggested
exemptions for only small farms and small farms that participate in direct-marketing. Additionally, those who
participated in professions other than farming worried about the water and wildlife requirements at a greater rate
than those for whom farming was the sole profession. A greater percentage of farmers who sold in both urban and
rural markets were familiar with FSMA and worried about the manure requirements, while a smaller percentage
intended to remove livestock in response to the policy, relative to farmers who sold solely in rural or solely in
urban areas. This difference in concerns about manure requirements appears to be driven by rural marketers, who
worried at a greater rate than those who participated in urban markets. Conversely, a greater percentage of urban
marketers were worried about the FDA’s ability to remove the direct-marketing exemption.

Table 2. Differences in Awareness and Perceptions of FSMA by Farmer Type

Farming is Sole Profession Farming is Mot Sole Pearson ¥*
FSMA Question Profession
Small farms should be exemnpt 59.3% B5.7% 0.025%*
Small, direct farms should be exempt 48 2% 78.6% 0.015*=
Direct farms should be exempt 55.6% 21.4% 0,005+
Worried about water requirements 20.0% 43.3% 0.066*
Worried about wildlife requirements 24.0% 50.0% 0.048*=
Participates in Both Participates in Urban OR
Markets Rural
Familiar with FSMA 72.2% 48 4% 0.045*+
Worried about manure requirements 33.3% 12 0% 0.0e0*
F3MA response remove livestock 0.0% 115% 0.045%*
Participates in Urban Participates in Only
Markets Rural
Worried about manure requirements 5.9% 31.7% 0.036**
Participates in Rural Participates in Only
Markets Urban
Worried about removing exemption 0.0% 46.0% 0.014*~
Mo College Degree At Least a College
Degree
Worried about paperwork S0.0% 7B.6% 0.040++
<$100,000 in Annual >%100,000 in Annual
Income Income
Familiar with FSMA 56.1% 79.0% 0.088*
Direct farms should be exempt 50.0% 222% 0.050*
Multi-Generation Farmer  First-Generation Farmer
Direct farms should be exempt 25.0% 53.0% 0.033+*+
<50 Acres =50 Acres
Small, direct farms should be exempt 73.0% 45.0% 0.037++
Worried about wildlife requirements 46.2% 21.1% 0.064*

Note: Only significantly different results are reported. *,**,*** denote significance at the 10%,
5% and 1% level, respectively.
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Education also impacted farmer perceptions, as 79% of those with a college degree were concerned about the
FSMA paperwork requirements, relative to 50% of those with no college degree. A greater percentage of higher-
income respondents were familiar with FSMA, while a lower percentage believed that all direct-marketing farms
should be exempt from the regulations. Over half of first-generation farmers believed that all direct-marketing
farms should be exempt from the regulations, compared to 25% of those that came from farming families. There
were slight differences between large and small farms, with a greater percentage of owners of farms less than 50
acres in size suggesting that small, direct-marketing farms should be exempt and worrying about the wildlife
requirements of the bill.

The biggest takeaway is how unconcerned farmers appear to be about the FSMA, despite an overall negative view
of it. Nearly 39% of the sample was not familiar with FSMA, which subsequent analysis showed did not differ by
farm size, suggesting that being exempt is not an explanation for this finding. While the smallest farms have until
2020 to comply with FSMA, there is still a surprising lack of knowledge about it. Higher rates of higher-income
farmers and those that sold in both urban and rural areas were familiar with FSMA, potentially because those that
travel to urban markets were more likely to have higher-income operations and also be more concerned with food
safety. It is also possible that urban marketing leads to increased interaction between farmers and thus
information sharing, a relationship that could warrant further study. Less than 20% of the sample felt that
additional food safety regulations were needed, and this belief did not differ by type of farmer; this is in line with
the attitudes expressed during interviews that foodborne iliness outbreaks were primarily a problem for large-
scale operations.

Turning to the types of farms that should be exempt from FSMA, there was significant disagreement across farmer
categories. For instance, while 61% of the total sample thought there should be exemptions for small farms, 85.7%
of those that participated in other professions believed that smaller farms should be exempt. The difference
between dedicated farmers and those with a second job is even starker when it comes to exemptions for small,
direct-marketing farms. This result is surprising, as only 28% of those with a second profession had farms of fewer
than 50 acres. Additionally, this pattern changes when it comes to direct-marketing farms of any size, where
dedicated farmers were more likely to call for an exemption. While farm size had little impact on attitudes toward
FSMA, a greater percentage of those with smaller farms believed that small, direct-marketing farms should be
exempt. Greater rates of those that made less than $100,000 and first-generation farmers believed that all direct-
marketing farms should be exempt, although 78% and 75% of them, respectively, had farms of less than 50 acres in
size. In general, the preference for exemptions did not seem to be tied to respondents’ self-interest.

A greater percentage of farmers who also had other professions were concerned about water and wildlife, as were
respondents with smaller operations, perhaps because those aspects are harder to monitor for someone off the
farm or with fewer resources. Rural marketers were more worried about manure requirements, urban marketers
about the FDA'’s ability to remove exemptions, and college graduates about paperwork, demonstrating the
disparate ways in which this legislation could impact direct-marketing farms.

Conclusions

Overall, it would appear that direct-marketing farmers have concerns about the proposed regulations and expect
to either reduce or not expand their operations as a result. The finding that nearly 40% of the sample was
unfamiliar with the regulation highlights the need for increased information availability, with an emphasis on the
relevant requirements and paperwork expectations. This is an excellent opportunity for collaborations with
extension and outreach coordinators as the compliance dates for these operations near (between 2019 and 2020
for qualified exempt farms).
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