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Abstract

Thepaper analyzes the theoretical and legal considerations of the School of Economic
Analysis of Law. As the significance of one theoretical thought can be measured, both
by the influence of the same on the theory of law, as well as on contemporary social
practice, then it can be without any doubt that in the last few decades, economic analysis
of law is certainly the most influential approach in modern theory of law . This paper
aims to investigate and subject to a critical analysis of the conceptual basis on which
this teaching of law rests, while trying to provide an axiological assessment of them,
bearing in mind a different value approach adopted by advocates of economic analysis
of rights in relation to, in a condition, the usual value access to the law in general.
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AKCHOJJIOIIKHU ACIIEKTH EKOHOMCKE
AHAJIN3E ITPABA

Ancrpakr

Y paoy ce ananuzupajy meopujcko-npasna npomunbarea WKoie eKOHOMCKe aHd-
auze npasa. Kako ce 3nHauaj jeOHoe meopujckonpasHe Muciu Moxjce Mepumil, Kako
ymuyajem ucme Ha camy meopujy npaea, maxo u Ha caspemeHry OpYUmeeHy npaxcy,
OHOa ce be3 MHO2O CYyMFbe Modice MEPOUmL Od, y NOCIeORUX Nap 0eyeHujd, eKOHOM-
CKa ananu3a npasa ceaxKaxo Npeocmasbd 20Mo60 HAJVMUYAjHUju npUcmyn y Mo-
depnoj meopuju npasa. 06aj pad uma 3a yub 0a UCIPAdICU U NOOBPHE KPUMUUKO]
aHanu3u UOejHe OCHOBe HA KOJUMA 080 YUere 0 NPAasy NOYUBd, UCTNOBDEMEHO NOK)-
wasajyhu 0a npysicu akcuorowKy oyeHy ucmux, umajyhu y euoy opyeauuju epeo-
HOCHU NPUCMYN KOJU YC8ajajy 3a20680pHULYLU eKOHOMCKe AHANU3e NPAsd y 0OHOCY Hd,
VCI0BHO peueHo, yobuuajeHu 6peOHOCHU RPUCIYN Npagy Yonume.

Kuwyune peuu: meopuja npasa, eKoHOMCKA AHANU3A Npasa, YMuiumapuzam,
mpotcuwime, eqpukacHocm.
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Introduction

The concept of the theory of law can be determined in a variety of ways. During
the development of legal thought, the conceptual definition of this cognitive discipline
changed several times, sometimes reflecting substantive changes in its content, and
sometimes not doing it in a complete way (Dvorkin, 2001, pp. 7-12). Without the intention,
on this occasion, and at this place, we enter the genesis of this discipline, as well as the
possibility of its conceptual equalization with the notion of legal science in the broadest
sense, it should be noted only that under the theory of law we take special scientific
discipline, clearly distinguishing from the concept of legal science, or jurisprudence,
in the broadest sense, as a general scientific knowledge of law. In other words, more
precisely, under the theory of law, in its basic, linguistic meaning, we mean the general
doctrine of law, that is, the general, general scientific discipline whose subject of study
is rightly defined and understood as a generic term, common to all specific rights in
general. At first glance, it is quite obvious at one glance that in one of the basic tasks of
such a certain scientific discipline it is necessary, among other things, to determine the
connections between the law on the one hand and other social phenomena, on the other
hand, ie determining and researching the sociality of the law, its effect to the society, as
well as to the social factors of the process of creating and implementing rights. Bearing
this in mind, it is quite clear that the importance of this discipline is in responding to
the most complex issues that the current social moment puts before modern social and,
therefore, legal, theory and practice, almost imperceptible, since it has exactly responded
to you and influence the formation of practical, positive legal solutions. For these reasons,
it is necessary to devote the full attention of critical analysis to those current directions
in the theoretical thought, whose influence on positive regulation is quite clear. In doing
S0, it is also necessary to take into account the theoretical relationship that is established
between law and economics, because in modern economic science there is a critical
question about the traditional relations of people and institutions (ITeanuun, 2014, pp.
32). The reasons for this should be sought in the fact that theoretical innovations represent
an attempt to give “adequate answers and solutions to the new changes” (byksuh and
[TaBnoswuh, 2014, pp. 2).

Utilitarianism and law

If the significance of a theoretical legal thought can be measured, both by the
influence of the same on the very theory of law, as well as on contemporary social practice,
then it can be without any doubt that in the last few decades, economic analysis of law is
certainly the most influential approach in modern theory of law . This can undoubtedly
be seen, as in conditionally speaking, with newer tertiary considerations in the field of
delict, anti-cartal and commercial law, as well as by some theoretical analyzes devoted
to some of the most complex issues of family, criminal and constitutional law, that is, the
issue of human, civil and minority rights, and freedom (Bix, 2003, pp. 189). Considering
the fact that some of the important representatives of this direction in contemporary
theoretical thought take more than a significant judicial function in the United States, and
in this way directly formulate the legal practice, the team becomes apparent the need for
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a serious critical analysis dedicated to the basic , the basic settings of economic analysis
of law (Bix, 2003, pp. 189). For this reason, this paper aims to investigate and subject
to a critical analysis of the conceptual basis on which this teaching of law rests, while
trying to provide an axiological assessment of them, and taking into account a somewhat
different value approach adopted by advocates of economic analysis of law in relation on
the contrary, a common value approach to the law in general.

It is commonly considered that economic analysis of rights, as an approach to
observing and dispersing legal phenomena, is, to put it more precisely, a newer direction
in the theoretical thought. Yet, in all likelihood, it seems that the roots of this approach to
law seem to be somewhat deeper into the past. The first hints of what will be considered
as an economic approach to law at the end of the twentieth century can be seen almost
a hundred years earlier, at the end of the nineteenth century, in the part of the Austrian
lawyer and economist Viktor Mataja during his consideration of the problem of
compensation from the standpoint of the economy of 1888 (Sakala$ and Ledak-Kabok,
2011, pp. 119-120). In addition, it should also be noted that Oliver Vendel Holms, one of
the pioneers and the most important representatives of functionalist jurisprudence, also,
in his famous part of the Road Law, written in 1897, clearly and unequivocally points
to the future importance of the economic approach in the analysis of legal phenomenon,
or law, in general (Holmes, 1897, pp. 469). As time has shown, Holmes’s predictions
have fully come true, although it has taken more than seven decades for the truth to do
it. However, whenever the beginning of such an approach is established, there can be
no doubt that economic analysis of the law, ie the application of theories and empirical
methods of economics to the basic institutions of the legal system, as Richard Pozner,
one of the most influential members of this school, his ascent into, first, the American,
and then the world theoretical thought, begins to experience the seventies of the last
century (Posner, 1975, pp. 759). A detailed analysis of the attitudes of all contemporary
representatives of this school would mean that this task would represent a task that
significantly exceeds the goals and frameworks of this paper, and therefore, we will
firstly just briefly outline some of the basic points of this thought on law, in order to turn
to something more detailed critical analysis of the thinking of those authors who do not
limit the application of economic methods exclusively to those branches of law which,
in one way or another, are related to the corresponding economic phenomena (liability
for damage, costs of proceedings and the like) they require that they must necessarily be
included in the consideration of the notion of the law in general, that is, the right in itself
and its basic elements.

The usual approach to legal reasoning, that is, making decisions in the application
of law, that is, legal norms, implies the application of the so-called judicial syllogism,
that is, the supersession of a specific factual situation under the general rule and the
execution of the consequent conclusion by applying logic and analytical thinking. The
choice of an adequate legal solution could also be based on a moral judgment, that is, on
the basis of the valuation of what is just and what is not (Bix, 2003, pp. 190-191). In this
latter case, it is already apparent at first glance that the relative nature of this reasoning is
obvious, inevitably conditioned by the relative nature of the categories on which it rests,
since an objective measure of value estimation is by itself simply not possible. Economic
analysis of rights deviates from such, traditionally, traditional ways of legal reasoning,
trying to provide the basis for the adoption of consensus-based legal decisions. The
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advocates of this school think their attitudes, essentially based on utilitarian concepts of
maximizing general usefulness and happiness, while minimizing general pain and
suffering (The New Encyclopeadia Britannica, 1986, pp. 693). Without the intention that
in this place and on this occasion it will enter into consideration of the various directions
that have evolved over time in the framework of numerous utilitarian theories, the basic
idea can, although the truth for the will, be somewhat simplified by explaining that
seeking happiness and avoiding suffering universal and the usual characteristic of all
people, and consequently, and since there is no objective criterion on the basis of which
it would be possible to determine the preference of any wishes and needs in relation to
the needs and desires of others as the only valid basis for bringing it all social decisions
must use the one that consequently leads to the maximization of overall happiness,
usefulness and pleasure, while minimizing the overall suffering in a society. At first
glance, at least it seems to us that such an approach is difficult to offer an even more
objective decision-making criterion than the previously stated value criterion, since it is,
at the very least, extremely difficult, if that is, at all possible, , and then generalize by any
method of abstracting the notion of happiness, pleasure, and suffering. It seems to us that
in this way there is nothing else to do, that the arbitrariness of the value criterion, that is,
ethics, change the impossibility of epistemology (Leff, 1974, pp. 453-456). However,
regardless of the problem, it should be noted that the advocates of economic analysis of
the law modify the above approach to a certain degree by resolving the essential inability
to determine the human wishes that lead their happiness by reducing it to observing
human behavior and choices that make up, all based on the first and the basic assumption
that each person rationally maximizes his satisfaction (Posner, 1973, pp. 1). In other
words, most people, in most cases, are guided by what they perceive as their own interest,
and rational and rational, but not perfectly, choose the means to achieve it (Posner, 1973,
pp- 5). Based on this, and according to the teachers of such a school, it is thought of the
right, it is possible to draw some basic economic principles that are reduced to the
conclusions on the reverse ratio of the price of goods and its availability, and the tendency
of the resources to gravitate towards their highest value if their exchange is allowed
(Posner, 1973, pp. 1-4). Also, efficiency is understood as a concept of a substantially
technical nature which implies the utilization of resources in such a way that human
satisfaction, that is, happiness, determined and measured by aggregated consumer
readiness to pay for goods and services, is fully maximized, with the value also being
denied by the readiness that the goods or services are paid (Posner, 1973, pp. 4). In this
way, in consequence, the market becomes at the same time a means of determining
human desires, as well as achieving them, that is, a means of increasing, maximizing
both individual and general social happiness. Moreover, market transactions are virtually
a symbol of a fair transaction, that is, a symbol of social justice, since they are based on
the consent of the will and the autonomy of the decision-making of participants in them.
Consequently, it could be concluded that this is, among other things, one of the main
arguments in favor of the justification and correctness of economic analysis of law (Bix,
2003, pp. 193). It should also be pointed out that the market situation in which the
transaction of resources, that is, the desired goods of any kind, is abolished in such a way
that the position of at least one participant improves, while at the same time there is no
deterioration of the position of other participants, among the defenders of such an
approach to law, considers Pareto superior, in comparison with the market situation of
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the previously given transactions. In other words, this is the so-called Pareto improvement.
On the other hand, if there is no market transaction, that is, an allocation that can make
Pareto superior to the new situation in relation to the existing one, then there can be talk
of the existence of the so-called Pareto Optimum (Po3zen and I'ejep, 2009, pp. 36-42). On
this occasion, we should certainly not enter into a more detailed explanation of the notion
of Pareto optimum, since such an annex would largely come out of the goals outlined in
this paper, but it should also be pointed out that the conceptual determination of the
optimality used in this sense does not in any way imply the situation that would be the
best in comparison to all other situations in the given case, since the existence of more
situations that can be Pareto is optimal, quite possibly. In other words, the conceptual
definition of optimum, in this sense, deviates from the usual one. Leaving aside a certain
one, it seems to me that there are serious observations that indicate that the application
of Pareto efficiency, that is, the optimum, can lead to, or demand, solutions that are
contrary to some basic social values, such as freedom or autonomy (Sen, 1970, pp. 152-
157). It should be emphasized that advocates of economic analysis of the law seem to be
fairly justified, claim that all voluntary market transactions, that is, transactions based on
autonomy of will, necessarily without exception, necessarily lead to Pareto superior
situations (Posner, 1979, pp. 132). At first glance it becomes apparent that such an
approach can very hardly be applied to situations that do not characterize the autonomy
of the will of the subjects that are in them, that is, the situations in which the apparatus
that has the monopoly of physical coercion is withdrawn from the position of government.
In other words, the situation relating to the creation and application of the law, Pareto
efficiency, even very conditionally understood, as it seems to us, is not successfully
applied. True to the will, even if the above claim for a moment is left aside, it must be
acknowledged that even when it comes to transactions based on the autonomy of the will
of the subjects involved in them, in real life, it is very difficult, if it is it is possible, at all
possible, to find situations in which at least one subject is in a better position, and all
other entities are in an equally favorable position than before the transaction. Of course,
it is quite obvious that if the position of one entity after the transaction is improved and
the position of other entities remains after the transaction is the same as before, we can
actually talk about the relative deterioration of their position after the given transaction
in question. Advocates of economic analysis of the law try to overcome this potential,
although quite real difficulty, by applying the so-called Kaldor-Hicks analysis, which is
reduced to the possibility of compensation that the entities that after a transaction could
better offer those entities whose position has become worse or remained the same; so it
became worse in relative terms. This especially if it is a transaction in which more or less
significant, that is, direct or indirect influence has the state power through appropriate
decisions. It is worth mentioning that here, in no case, this is not about the fact that the
subjects whose improved position really compensate other, less fortunate subjects. In
that case, it would be a Pareto superior situation. In fact, it is here that potential
compensation could be paid off. Consequently, it can consequently be assumed that the
position of all participants in the transaction could be relatively better than before (Bix,
2003, pp. 195).
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Kouz’s market interaction and subjective rights

It is simply not possible to circumvent the work of prominent economist Richard
Coese in considering the economic analysis of rights, bearing in mind the impact his
work has left on the views of the School of Economic Analysis of Law (Coase, 1960,
pp. 1-44). His attitudes dedicated to, essentially, the interaction of the market and
subjective rights, can be simplified through his consideration and criticism of Pigu’s
position on the necessity of economic subjects, through the intervention of state-legal
regulations, to compensate for costs incurred by other subjects, as well as through his
thoughts on the impact the initial distribution of subjective rights to their titles on their
subsequent distribution (Coase, 1960, pp. 1-19). When it comes to the first issue, Kouz
believes that it is simply not possible to determine in advance a damaging entity, that
is, it creates additional costs, advocating a view of the reciprocity of causing costs, that
is, of understanding that the additional costs are the result of a kind of combination of
activities of all concerned entities (Coase, 1960, pp. 2). As for the second issue, Kouz
argues that the original, initial distribution of subjective rights to their titles has no effect
on the subsequent distribution of the same, and consequently on activities that will
result in the same, or their protection, since they will be given rights in the end, they are
distributed exactly to those subjects that value them the most, ie those subjects whose
greatest economic interest is to possess them (Coase, 1960, pp. 31-34). This is actually
the essence of Kouz’s theorem. However, the truth is, it is applicable only in the case of
a simplified theoretical model in which there are no so-called transaction costs, which in
reality is simply not and can not be the case, as Kouz itself clearly and unambiguously
points out (Coase, 1960, pp. 15).

Conclusion

Already, on the basis of everything already stated, the axiological positions from
which the advocates of the economic analysis of the rights can appear are clearly visible.
If such an approach could and should only be adopted when it comes to trade, procedural
or delictal law, it seems to us that its application in the area of criminal or constitutional
law, or human rights, civil and minority rights, is more than questionable. The reasons
for our position are multiple. First of all, it should be noted that utilitarianism, by itself,
can be, whether or not with such an approach, is a valid and legitimate value basis for
theoretical reflections on law, like any other value or ideological platform. The attitude
of the school of economic analysis of law, as it does at least to the authors of these lines,
undoubtedly rest, in its deepest basis, precisely on this philosophical premise. How many
of the most influential authors, and in that regard, we have in mind Richard Pozner,
have consistently denied these basics, and the derivation of attitudes is almost obvious
(Posner, 1979, pp. 104-107). Of course, there is no doubt that here in any way it is not a
matter of simply taking over the original value bases by the advocates of the economic
analysis of the law, or the inspiration of the members of this school with the foundations
of utilitarianism, but rather in a certain, in a certain way, a simplified materialization
of utilitarian ideas (Hart, 1977, pp. 987-988). In other words, we consider that one
can not speak of applied utilitarianism in the case of a school of economic analysis
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of the law, but rather of a vulgar-materialist approach basically an idealistic basis of
utilitarians. I am just Pozner, the truth for the will, quite openly and unequivocally, as
best as possible confirming the correctness of our attitude, by determining the wealth,
or its maximization, expressed in money, specifically dollars, as the basic principle of
society, and therefore the first system , respectively, in general (Posner, 1979, pp. 119-
120). Although, as he himself points out, the conceptual identity between the utilitarian
concept of happiness and the concept of wealth expressed in money is, at least, more
than doubtful, it is difficult to challenge a kind of materialistic concretization, both by
the nature of the heavily determined value categories of utilitarians, as well as their
subsequent realizations in reality (Posner, 1979, pp. 121). A certain difference that
can be perceived in a somewhat different view of social reality, which is definitely
indubitable, represents, as it seems to us, nothing else but an inevitable consequence
caused by differences between materialistic and idealistic approaches and nothing more
than that. In addition, it should be noted that the maximization of wealth, on the contrary,
can serve as an ethical basis, but the so-called traditional values characteristic of the
common understanding of rights, no matter how they are derived from such an ethical
basis, remain only postulated, since, the nature of things, in the case of their derivative
character, they can not make an ethical basis by themselves, but only a mere means for its
realization (Posner, 1979, pp. 122-127). Whether society and, therefore, the right, whose
ethical minimum represents the tendency to maximize wealth, is the ideal to strive for,
the question is quite different.

There is no doubt that such an approach to the understanding of the law and its institutes
represents a fundamental innovation of the idea of the right to which we are accustomed. It
must not be mistaken for the notion that the notion of law can be represented through the
prism of a set of values that are contained in its essence, and therefore the law necessarily
and consequently presents, among other things, more than a system of certain values, such as
justice, justice, morality, security, order, peace, and so on. The School of Economic Analysis
of Law, when considering the legal system, exclusively assesses the effects of legal rules
on the efficient allocation of resources, without any interest in the problem of morality, or
the ethical consequences of these effects. Whether the right, and therefore the society as a
whole, based on such ethical foundations, will represent a valid basis for the development of
a prosperous democratic community based on the strict and strict respect for all human, civil
and minority rights in some future time, remains to be seen. However, after all that has been
said up to now, we are inclined to consider that the so-called essential ethical minimum of a
society, and hence the right, in the nature of the matter, can neither, nor can it rest solely on
the similious materialistic settings based on the increase in money.

References

Bix, B. (2003). Jurisprudence: Theory and context. Sweet & Maxwell. London.

Coase, R. H. (1960). The Problem of Social Cost. in Journal of Law and Economics,
Vol. 3. The University of Chicago Press. Chicago.

Dvorkin, R. (2001). Sustina individualnih prava. Sluzbeni list SRJ — CID. Beograd
— Podgorica.

EXEIEKOHOMUKA 53



©JlpywtBo ekoHomucra “Exonomuka” Hun http://www.ekonomika.org.rs

54

Hart, H. L. A. (1977) American Jurisprudence Through English Eyes.: The Nightmare
and the Noble Dream. in Georgia Law Review, Vol. 11, no. 5. University of
Georgia School of Law. Athens.

Holmes, O. W. Jr. (1897). The Path of the Law. in Harvard Law Review, Vol. 10. The
Harvard Law Review Association. Cambridge.

Leff, A. (1974). Economic Analysis of Law: Some Realism About Nominalism.
in Virginia Law Review, Vol. 60. The Virginia Law Review Association.
Charlottesville.

Posner, R. (1973). Economic Analysis of Law. Little Brown and Company. Boston.

Posner, R. (1975). The Economic approach to Law. in Texas Law Review, no. 53.
University of Texas School of Law. Austin.

Posner, R. (1979). Utilitarianism, Economics, and Legal Theory. in The Journal of
Legal Studies, Vol. 8, no. 1. The University of Chicago Press. Chicago.

Sakalag, Z. and Ledak-Kabok, K. (2011). Neki uvodni aspekti ekonomske analize
prava. in Skola biznisa, no. 2/2011. Visoka poslovna §kola strukovnih studija u
Novom Sadu. Novi Sad.

Sen, A. K. (1970). The Impossibility of a Paretian Liberal. in Journal of Political
Economy. Vol. 78, no. 1. The University of Chicago Press. Chicago.

The New Encyclopeedia Britannica (2005) 15" Edition. Vol. 12. Encyclopadia
Britannica Inc. Chicago/ London/ New Delhi/ Paris/ Seoul/ Sydney/ Taipei/
Tokyo.

Byxsuh, P. and ITaBnoBuh, P. (2014). Heoxnacuuna exonomcka meopuja u npooiemu
exoHomckoe passeoja. in Journal Exoromuka, Vol. 60, july-september 2014, no.
3. Hum.

Mana enyuxnoneduja Ilpoceema: onwma enyuxioneouja (1986). IV uzname, Kisura
3, IIpoceeta. beorpan.

[eueunn, H. (2014). Cmpyxkmypro-mopanna ocHoéa eKOHOMCKe aKmugHOCmU. in
Journal Exonomuka, Vol. 60, april-june 2014, no. 2. Hum.

Pozen, X. C. and I'ejep, T. (2009) Jasne gpunancuje. beorpan: Llenrap 3a uznapauky
nenarHocT ExoHoMckor daxynrera y beorpany.

EKOHOMUKA EEX3]



