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ARCHER DANIELSMIDLAND:
PRICE-FIXER TO THE WORLD

by
John M. Connor

| ntr oduction

The purpose of this paper isto describe the operation of three large international price-fixing
conspiracies involving wet-corn milling products and to analyze a number of legal and economic
issuesraised by these events. The paper beginswith abrief description of the markets for and market
structures of lysine, citric acid, and corn sweeteners. A short profile of Archer Daniels Midland
indicates acompany with aleadership and corporate culture wel |l suited to reckless collusive behavior
and well positioned in markets that had nearly al the features necessary to carry out such a scheme.
The next section chronicles the operation of the three conspiracies asfar asthat is possible from the
public records. The final section of this paper examines the legal and economic issues surrounding
the proper estimation of antitrust damages in this case.

The importance of these topicsis demonstrated by the paper’s five magjor conclusions.

ADM was at the center of at least three international price-fixing conspiracies
involving wet-corn-milling products, circa 1992-1995: lysine, citric acid, and corn
sweeteners. Buyersin the U.S. were overcharged $220 to $345 million for the first
two products alone.

In terms of the monetary damages paid, these are by far the largest price-fixesin four
decades. The huge finespaid by ADM and its co-conspiratorswere unprecedented;
future fines and damages could reach more than five times the overcharges generated

by a conspiracy.

Theeventshave spurred the Department of Justice (DOJ) intoinvestigating morethan
20 international commodity cartels for crimina price fixing. Since the ADM cases,
four more cartels have been uncovered and prosecuted.

ADM management practices have been caled into question;, ADM’s board of
directors changed over night; the “Andreas’ Era’ at ADM may be over; two ADM
managers are facing serious crimina antitrust penalties and four more have been or
will be convicted of fraud.

Theseeventsdemonstrate that import competitionisnolonger sufficient conditionfor
good domestic competition and that companies with vastly different corporate
cultures and globally dispersed operations can easily learn to conspire. The
extraterritoria reach of the antitrust laws is more needed than ever.



The Markets
Lysine

Lysineisan essential amino acid that stimulates growth and lean muscle devel opment in hogs,
poultry, and fish; asmall portion of production is used for human nutrition (Appendix B). It hasno
substitutes, but soybean meal also contains lysine in small amounts. For hogs, lysine and corn are
reported to be a perfect nutritional substitute for soybean meal: 100 Ib. Meal = 97 Ib. corn + 3 Ib.
Lysine. Some sources say poultry feeds need lysine and soymed is not a substitute. Optimal feed
efficiency ratiosin 1990s were 3.5to 3.8 Ib. for hogs, 1.8 for broilers, and 2.7 for turkeys at usual
daughter weights. Significant declines have occurred since the mid 1980s, somewhat reducing the
demand for lysine. Improved genetic types of hogs and poultry now can absorb about 3 Ib. of
lysine/ton of feed, but traditional breeds only 1-2 Ibs./ton of feed. For hogs, 50% were “improved’
(high-lysine-absorbing) typesin 1985 acrossthe U.S., up to about 80%in 1995. Most poultry breeds
in current use aready absorb high-lysine feeds. Thus, with efficiency ratios declining and genetic
substitution almost over, the prospects were for lysine growth slowing after late 1990s.

Sometime in the 1960s, an Asian biotechnology company (probably Ajinomoto) discovered
afermentation process that converts dextrose into lysine. By the 1980s, they were importing large
quantities of dextrose from ADM and other U.S. wet corn millers and exporting high-priced lysine
back to the USA. In 1989, when ADM made its decision to build its first lysine plant in Decatur,
lllinois, there were three significant producers of lysine in the world. The largest with about 60
percent of world sales was Ajinomoto of Japan; together with its joint-venture partner Orsan SA of
France, Ajinomoto operated thelargest U.S. lysine plant (12,000 metric tonnescapacity) in Eddyville,
lowa. Another Japanese firm, with about one-fifth of the world’ slysine market, was Kyowa Hakko;
Kyowa s U.S. subsidiary, BioKyowa, operated a smaller (7,500 tonnes) factory in Cape Giradeau,
Missouri. Thethird big manufacturer was Miwon, a South Korean concern with one plant in Korea
that made about 15 percent of the world’slysine. 1n 1989, the U.S. imported almost 60 percent of
its 40,000 tonnes of feed-grade lysine consumed in ayear. Miwon was the mgor supplier of U.S.
imports, with smaller portions of U.S. imports from Ajinomoto in Japan and a Kyowa plant in
Mexico. Lysine prices of about $1.65 per pound made both small scale U.S. production and exports
from Asia quite profitable.

In response to the rapidly growing U.S. lysine market and perhaps in anticipation of ADM’s
new plant, Ajinomoto and Kyowa scaled up their U.S. plants to 20,000 and 13,000 tonnes by 1991.
However, ADM’s plant had a 47,000 tonne capacity when completed in February 1991. By July
1991, ADM was operating its plant at about 50 percent of capacity; by December, it reached nearly
full capacity, which was equal to total U.S. lysine consumption in 1991 (48,000 tonnes). ADM
exported well over half of its production to Europe, Asia, and Latin America. The Decatur plant was
quickly expanded to 60,000 tonnes in 1992 and 113,000 tonnes in 1993, scales that ADM’srivals
thought to be impossible. By 1993, ADM'’ s single plant could make 30 percent more than the other
ten plants in the world combined.



ADM becamethethird U.S. manufacturer of lysinein February 1991 and quickly gained about
50 percent of the U.S. market. Rea growth of U.S. lysine consumption in the mid 1990s was 10%
p.a.; the U.S. market reached $330 million in 1995; the world market was about $600 million.
Industry experts place ADM’ s 1995 cost of production at below $0.85/Ib.; a 1996 affidavit saysthe
break-even point is$0.66/Ib.; Whitacre saysthat in 1992-1993, therewerelargelosseswhen the price
reached $0.60/1b., thus, amarginal cost of lysine production by ADM of $0.66/Ib. isnot unreasonable
when the Decatur plant was operating at optimal capacity. The Asian company’s plants probably
operated at higher cost levels.

All sides writing about the U.S. lysine market during 1992-1995 agree that it has a highly
concentrated oligopoly trading in a homogeneous product. During 1994, ADM supplied 48 to 54
percent of the U.S. market, Ajinomoto 22 to 23 percent, Kyowa 16 to 21 percent, and Sewon Group
510 10 percent. The Herfindahl-Hirshman Index of concentration was between 3300 and 3700 in
those years. Inaddition, technical barriersto entry for afifth supplier were also quite high. Building
anew plant would take two or three years and involve alarge sum of sunk capital investment. There
were many animal feeds manufacturers buying lysine; some dated estimates of regional concentration
show four-firm concentration (CR4) was 60 to 70 percent, but national concentration was much
lower. Imports accounted for 52 percent of the U.S. market in 1994 and only 46 percent in 1995,
but al imports came from the three Asian members of the price conspiracy.

Trading conditions and buying methods used in the lysine market are not known, but there
isno public or trade sources of priceson aregular basis. Private treaty negotiations appear to be the
major method of pricing.

Citric Acid

Citricacid isan acidulent, aclass of food additives that sterilizes, fixesflavors, and enhances
flavors(Connor). About two-thirdsof al citric acid isused in foods and beverages and the remainder
indetergents. Citric acid accountsfor more than 80 percent of the market for food-grade acidulents.
It issold in liquid, anhydrous, and salts forms.

World capacity in 1991 was about 1.1 billion pounds (excluding the former Soviet Union,
which may have no capacity and in any case does not trade internationally). Capacity grew by about
7 percent per year, reaching 1.4 billion poundsin 1995. The U.S. share of global consumption was
32to 33 percentinthe early 1990s. U.S. plants exported about 8 percent of their production (mostly
to Canada) and imported about 25 percent of U.S. consumption, mostly from Western Europe and
minor shares from China, Isragl, and Turkey.

During 1990-1995, there were only three U.S. manufacturers of citric acid. Haarmann &
Reimer Corp., asubsidiary of the Swiss chemical company Bayer AG, sold citric acid made in two
Midwestern plants operated by Miles Laboratories, another U.S. subsidiary of Bayer. Haarmann &
Reimer/Bayer held a 42 percent capacity share of U.S. and Canadian consumption in 1991 which
declined to about 32 percent by 1995. ADM entered the world and U.S. market by buying two plants
from Pfizer in December 1990 along with the technical expertise to operate the plants. ADM’s



capacity share of the U.S.-Canadian market was initially about 49 percent, but declined to about 37
percent in 1995. (Capacity shares may overstate sales sharesif the plants operate at low utilization
rates).

Themain reason that Haarmann & Reimer’ sand ADM'’ ssharesdipped isthat Cargill entered
the industry by building anew plant in lowaduring 1988-1990 and significantly expanding that plant
in 1991, 1993, and 1995. Cargill’s capacity share of the U.S. - Canada market was 16 percent in
1990, 18 percent in 1992, 28 percent in 1994, and 33 percent in 1995. Thus, in 1995, adjusting for
imports, the three U.S. producers controlled about 90 percent of the U.S. market with almost equal
market shares. Because they were vertically integrated into wet-corn milling, ADM and Cargill may
have had lower costs of production.

Thetwo largest importersinto the U.S. market were Jungbunzlauer of Austriaand Hoff mann-
LaRoche of Switzerland. Jungbunzlauer’ sthree plantsin Austria, France, and Germany gaveital7
to 19 percent world share, almost doubl e that of thethree U.S. manufacturers. Hoffmann-LaRoche's
Belgian plant accounted for 15 percent of world capacity in 1991, downto 11 percent in 1995. These
two companies were the largest and most consistent importers to the U.S. market. A group of
government owned Chinese producers aggressively entered the market in the early 1990s, with low-
priced acid, but threats of trade reprisals (reportedly instigated by ADM or Cargill) caused them to
pull back abit. Smaller, more sporadicimporterswerelocatedinltaly, Isragl, Turkey, and Indonesia.
The top five manufacturers controlled 65 to 70 percent of the world market in the early 1990s.

In 1988, list prices of citric acid delivered east of the Rocky Mountainswere $0.81 per pound
anhydrousequivaent. With Cargill’ simpending and actual entry, pricesfell dramatically to the $0.63
to $0.73 range during 1990 (CMR). In 1991, a series of price increases were initiated by Cargill,
whichwerefollowed by aspiral of smilar announcementsby ADM, Cargill, and Haarmann & Reimer
through 1993. From late 1993 to the end of 1995, list prices remained stuck at $0.85 despite what
CMR called “ample supplies.” Information on actual transactions pricesis more spotty. Importers
prices run about 2 to 4 cents lower, with Chinese imports closer to 6 cents lower than list prices.
During periods of normal supply, U.S. transactions prices are reported to be about 5 to 8 centslower
than list prices, with the gap closing to as little as 1 cent at times. In a 1994 government report,
domestic sales prices were reported to be $0.804 for citric acid and its salts, or 5 percent less than
list pricesinthat year. Inthefirst sx months of 1996 after the cartel was exposed, importers' prices
fell from about $0.83 to $0.73.

Corn Sweeteners

ADM isamanufacturer of al three mgjor corn sweeteners: glucose, dextrose, and fructose
(Connor). Dextrose is normally sold in powder form and there is a new crystalline form of high-
fructose corn syrup (HFCS), but glucose and HFCS are sold in syrup forms. The leading sweetener
issucrose made from cane or beets. Three minor naturally occurring sugars are maltose, lactose, and
zylitol. All six of these nutritive sweeteners have some unique uses in food processing, but for other
uses they can be complementary. HFCS is commercialy produced in three sweetness levels, all of
which are sweeter than dextrose; glucose syrups (ordinary “corn syrup”) come in ten commercial



forms, all of which are less sweet and more bulky than dextrose. Altogether there are 18 standard
forms of starch-based sweeteners (made from corn in the United States but from wheat, potatoes, or
other starchesin other countries).

The U.S. market for corn starch sweetenersis very large, about 14.9 million metric tonnes
in1995. U.S. consumption of dextrose amounted to almost 700,000 tonnes but has grown only very
dowly (25 percent from 1970 to 1995). Glucose (“corn™) syrups account for 25 percent of corn
sweetener tonnage, with production up 150 percent since 1970. HFCS is now by far the largest
segment (68 percent by volume), al of its growth occurring since 1970. Thetotal value of the U.S.
corn sweetener market in 1992 was $2.9 billion (at f.0.b. manufacturers' prices), of which 82 percent
was HFCS.

Volume growth of HFCS was spectacular up to 1990 when a marked slow down occurred.
Growth during 1990-1995 averaged only 3.8 percent per year. Growth of glucose syrups during the
early 1990s averaged 4.3 percent, and dextrose grew at 2.8 percent per annum. The HFCS segment
became a mature market around 1990, just as dextrose and glucose had been for yearsbefore. HFCS
grew fastest when sucrose substitution was large (particularly in the soft drink industry). With that
substitution phase at an end, corn sweeteners cannot grow much faster than the real growth of all the
food processing industries (about 2 or 3 percent per year).

In 1992, there were 28 companies in the wet-corn milling industry, but 9 of them operated
23 plants that accounted for nearly al U.S. production. The top four companies operated 16 plants
in North America that accounted for 86 percent of HFCS capacity in 1991; the four-firm
concentration ratio (CR4) for al wet-corn milling was 73 percent in 1992. (Concentration within
each of the corn products markets such as starch, corn oil, amino acids, and the like is higher than
for al products taken together). ADM is the leading producer of HFCS with about one-third of
industry capacity, A.E. Staley (owned by Tate & Lyle) about one-fourth, Cargill about 20 percent,
and CPC International 10 to 15 percent. International trade, except small imports from Canada, is
negligible.

Sales figures are more difficult to obtain than physical output. Estimates from Census data
show that glucose syrups had shipments’ value of $735 millionin 1992, up 60 percent since 1982 or
1987; the U.S. market for dextrose is small, only $284 million in 1992, up 25 percent since 1982.
Finally, HFCS sales reached $1,892 million in 1992, up 110 percent since 1982.

Wholesae list prices are quoted monthly for dextrose and glucose syrup, but not for HFCS.
List prices of dextrose used to change nearly every month, but that stopped in early 1981. Then a
pattern emerged of constant pricesfor many months(e.g., $27.17 per cwt. For 15 monthsin 1981-82;
$26.36 for 16 months in 1983-84, and $24.50 for four years 1989-94!). Census data seem to show
that transactions prices were 21 percent lower than the posted list prices.

List pricesof glucose syrupswere far more variable since the mid 1970s than dextrose. Intra-
annual prices rose as high as 83 percent and fell as much as 32 percent. Pricesin 1994-1995 (the



probable conspiracy period) were 14 percent higher than in 1993, but did not increase above average
1990-1992 levels.

HFCS prices averaged about $10.50 per cwt. in 1992, about the same as selling pricesin the
1980s. HFCS with morethan 50 percent fructose levelssold at a5 percent premiumin 1992, but that
premium is down from 15 percent in 1982. Little else can be found about HFCS prices from public
sources. However, it is known that CPC paid $7 million to HFCS buyers as civil damages in
September 1996. If aHFCS price-fixing conspiracy wasin effect during 1994-1995 (the same period
aslysine), then with two-year company salesof $420 million, theimplied treble damageswere at |east
1.7 percent of CPC sadlesof HFCS. If dl sellersovercharged at the samerate, the total damageswere
about $62 million (overcharges were $21 million), but these estimates are conservative and
speculative.

Profile of Archer Daniels Midland

Infisca year 1995, ADM had consolidated net sales of $12.7 billion (ADM). However, gross
sales, which includesthetotal sales of merchandised grain and oil seeds, totaled $15.9 billion in 1995.
Finaly, total salesincluding those of unconsolidated affiliates were approximately $20 billion. For the
three fiscal years ending 1993 to 1995, after-tax earnings averaged 5.5% of net sales and 11.7% of
stockholders' equity. Over the last nine years, ADM’ s net salesincreased by 10.1% per year. From
fiscal 1986 to fiscal 1990, net earnings rose from $230 million to $484 million (or by 20% per year),
but from 1990 to 1994 ADM'’s net earnings stalled at $500 million per year. In 1995, net earnings
jumped to $796 million, or 60% above the 1990-1994 average.

ADM has four magjor product divisions: oilseed products, corn starch products, dry milled
grains, and other; in 1995 the four divisions contributed 60%, 20%, 11%, and 9% of net sales
respectively. The oilseeds division sells corn, peanut, pam, cottonseed, soybean, canola, and
sunflower oils and their byproducts. Specialty products include lecithin, vitamin E, monoglycerides,
soy protein concentrate, and soy isolate. The corn starch division produces corn syrups, crystaline
corn sweeteners, corn starch, alcohols, malt, and a host of biotechnology products (monosodium
glutamate, citric acid, lactic acid, sorbitol, xanthan gum, lysine, methionine, trytophan, threonine,
ascorbic acid, astaxanthan, and biotin). Dry milled productsinclude flours and pastas. Miscellaneous
sales consists of aquiculture fish, hydroponic vegetables, grain merchandising, and numerous joint
ventures with farmers cooperatives. Within the corn products divison, HFCS and ethanol are
mature or maturing industries with slow growth and narrowing margins, however, the other
bioproducts from corn generate much higher margins and represent ADM’ s hope for the future.

For a company of its size and diversity, ADM is managed by aremarkably small number of
managers. Dwayne Andreas and three or four other top officers made all major decisionsfrom 1970
to 1997. Until late 1996, the ADM Board contained alarge majority of current and former company
officers, relativesof Andreas, long standing closefriendsof Andreas(e.g., “Happy” Rockerfeller, Ray
Goldberg), or officers of companies that supply goods and services to ADM (agricultura
cooperatives or legal services). Strictly speaking, at most two of the Board's 17 members were
independent of ADM or Andreas. Members of the press or stock analysts almost never had open
contact with ADM officers except D. Andreas himself.



An October 1995 profile of Dwayne Andreas and ADM by the Wall Street Journal
emphasized the CEO’ s extraordinary grip on the company. Although he personally owns less than
5% of ADM’s stock “..Andreas has gained near total control with the help of family members, loya
executives and directors whose combined stakes is nearly 15%... He collaborates with his biggest
competitors, spends prodigioudly to influence the media and public opinion, and spreads large sums
among politicians of all stripes.” (p.A1l). Asan example of Andreas drive to dominate, at ADM’s
October 1997 annual meeting he cut off acritic’'s microphone and said “I’'m chairman. I'll make the
rulesas| go aong.” Such rough tactics were tolerated because he presided over a period of great
financia and stock performance for ADM.

Unusual among agribusiness companies, ADM has many collaborative arrangements with
parties that normally would be considered rivals. Andreas often says “Keep your friends close and
your enemies closer.” So, in 1992, ADM built a 3.5 mile pipeline from its Decatur plant to A.E.
Staley’ splant to reducerisk aswell asto help break athreatened labor strike. ADM owns significant
sharesin Staley’ sparent, Tate & Lyle, and has afructosejoint venture with Staley in Mexico. ADM
also has alliances of various kinds with grain cooperatives like Growmark and GoldKist.

Andress cultivated the image of an internationa statesman primarily concerned with world
hunger and national food security. His official biography gives him credit as one of the major forces
behind the PL 480 Program (Kahn). He is identified as Armand Hammer’ s successor as the U.S.
capitalist with the closest relationship with Kremlin and other Eastern Bloc |eaders. Andreas has built
alegendary network of powerful business and government contacts since the 1960s. He was close
friends with and contributor to a wide array of farm-state Congressmen and Senators, especially
Hubert Humphrey and Robert Dole. Since 1979, Andreas and ADM have contributed more than $4
million to candidates for national office or their parties. ADM has benefitted greatly from the U.S.
sugar program and from federa ethanol subsidies and usage requirements (Bovard). Lobbying by
ADM through its trade associations on these and other government favors is intense and well
documented. ADM maintainsa palatial suite of roomsin aWashington hotel for the frequent use of
Andreas and other officers. Andreas often appears on Forbes magazine's list of the 400 richest
people in the United States.

“Andreas, his family, and ADM are by far the largest political contributors in the country”
(Hallis). These contributions have resulted in adverse publicity for Andreas at least four times. He
wrote a $25,000 check that was given to B.L. Barker, one of the convicted “Watergate Burglars,”
and abundle of $100,000 in cash given by Andreaswas found in Richard Nixon’s White House safe;
Andreas avoided testifying about these gifts. Later, Andreas was prosecuted but not convicted for
anillegal $100,000 corporate contribution to Hubert Humphrey. 1n 1993, Andreasand hiswifewere
fined $8,000 by the Federal Election Commission for making excess political contributions.

ADM underwrites the TV broadcasts of the premier political-discussion programs on four
televison networks: ABC, CBS, NBC, and PBS. During 1994 and January-April 1995, ADM spent
at least $16 million supporting the four programs; its support accounts for nearly 27% of the
influential Jim Lehrer News Hour on PBS. ADM owned 10% of the newspaper chain that ownsthe
Chicago Sun-Times. In 1998, ADM created a great deal of discussion among journalists when it
hired retired ABC anchor David Brinkley to produce “info-mercials’ for ADM. ABC eventualy
decided not to accept these paid commercials which were to have appeared during Mr. Brinkley’s
former news program. Some commentators have sensed little or weak coverage of ADM’s legal
problems in these ADM-related news media.



There are several ADM management practices that bear the Andreas stamp and that could
have made ADM prone to price fixing. ADM made quick and aggressive investment decisions. To
enter the citric acid business, ADM paid top dollar for some aging Pfizer plants (two of which were
closed soon after) primarily to obtain the production technology. In both lysine and citric acid, very
large capital expenditures were incurred to expand plants to the largest feasible scales. When
production problems occurred with lysine, ADM hired engineers from their primary competitor,
Ajinomoto. Whitacre claimsthat “ stealing technology” was common practiceat ADM. Specifically,
Whitacre asserted that ADM hired Asian engineersto build and run its Decatur lysine plant and that
it stole technology and trade secrets from other companies to begin production of vitamins and
medicina productsfrom corn. Whitacre himself was hired away from the German firm Degussa, the
world leader in amino-acid research and production. Ajinomoto sued ADM in late 1996 for patent
infringement on production methods for lysine, threonine, and other amino acids. Moreover,
Whitacrerelates that a culture that fostered or permitted price fixing permeated ADM, at least within
the corn-producing division. Itisclear that Dwayne Andreas has no respect for free markets, anidea
he considersto be afigment of politicians' imaginations (Bovard). Whitacre claimsthat taped price-
fixing discussions within ADM involved the Chairman (D. Andreas), Vice Chairman (M. Andreas),
President (J. Randall), and at least three VPs of operating divisions; he stated that the counsel and
assistant counsel of ADM were aware of the activity aswell. ADM’s own guilty pleas submitted to
two federa courts are consistent with some of Whitacre's charges. Finaly, Whitacre asserts that
ADM routinely rewarded mangers at hislevel very large bonuses that were paid tax-free into foreign
bank accounts by means of phony invoicing schemes. Whitacre himself and two employees he
supervised admitted their guilt to such fraud, but how pervasive the practice was in ADM is now
much in doubt. Whitacre embezzled more than $9 million from 1991 to 1995; in 1998 he was
sentenced to 9 years in prison for his theft.

Economic Conditions Facilitating Price-Fixing

Standard industrial-organization textbooks like Scherer and Ross provide check lists of
market conditions that are known from economic theory or industrial experience to encourage overt
cartel behavior (price-fixing, quantity-setting, or territorial shares).

A typical list of facilitating factorsis givenin Table 1. The first group of factors refersto
market sales concentration in its broadest sense. The number of significant sellers of the three
relevant wet-corn-milling productsisvery small. For thethree corn sweeteners, the number of sellers
ranged from 3to 8. Sales concentration is extremely high by any standard, though the HHI for corn
fructoseis lower than that of lysine or citric acid. Buyer concentration is generally low.

The lysine cartel consisted of four or five companies, and these companies were the only
significant world producers of lysinefrom corn dextrose. TheU.S. cartel in citric acid was comprised
of four or five companies (the status of Cargill is unclear). In addition, there were one or more
Chinese chemical companies consistently exporting citric acid to the United States; two other
companies were sporadic or negligible exporters. In any case, U.S. imports were small, only 5to 7
percent of U.S. consumption. Finadly, little is known about the conspiracy (if any), but the five
dominant producers are all located in the U.S. Midwest, and imports were nil (the only significant
imports are from a CPC plant in Ontario, Canada).

For each corn product, at least one facilitating concentration condition isnot met. Similarity
of business cultures and geographic closeness are absent in the lysine and citric acid cases. Two
lysine producers were from Japan and one from South Korea: In citric acid, two producers were



Swiss companies (one operating an U.S. subsidiary) and one was Austrian. In the case of corn
fructose, dl the producers were located in three contiguous Midwestern states of the USA. the
missing factor islow buyer concentration: CocaColaand Pepsico buy 73 percent of all U.S. fructose.

Product heterogeneity is never a problem for these products, but if prices become high
enough, somefeasible substitutes appear. Soybean meal can substitutefor lysineand corn, but during
1991-1995 price relationships made this possible in only a couple of months. Malic and phosphoric
acids can be substituted for citric acid in some food or nonfood uses if citric acid prices rise high
enough. The most complex substitution patterns appear among the three corn sweeteners (dextrose,
glucose, and fructose) and ordinary sucrose. In some uses, they are substitutes and in other usesthey
are complementary with each other.

The technical barriersto entry are high in al three markets. Plants are highly specialized in
production (implying large sunk costs of investment), and their sizes are large relative to market
demand. Technological secrecy isstronginall but the dextrose and sucrose cases. Thetimerequired
frominitial decision to full production is three or more years.

There are five remaining facilitating factors. Market power is difficult to exercise when
accurate price reporting mechanisms exist, such as auctions in public exchanges. Lysine prices are
completely hidden from public view (except when traded internationally). Like al these products,
private treaty negotiations established prices. Spotty surveys of posted prices of citric acid
occasionaly appeared in the trade press (usualy in the Chemical News Reporter), and regular
quarterly reporting of dextrose and glucose posted prices can be found in Milling and Baking News.
No posted prices can be determined for fructose, where substantial price discrimination appears to
be standard operating practice. Most important, current transactions prices practically never appear
in widely published sources. Such pricing mechanisms favor noncompetitive pricing behavior.

The development of tacit pricing cooperation among conspiratorsisfacilitated by companies
with years of experience in observing strategic moves and countermovesin an industry. The major
players in the citric acid and corn sweeteners markets have interacted in this fashion for more than
20 years. Very little new entry took place that might have encouraged aggressive or maverick
behavior. The purchase of A.E. Staley by the UK firm Tate & Lyle brought about no notable change
in pricing behavior; Tate & Lyleis highly experienced to operating in tight oligopoly structuresin
their European sucrose markets. In the citric acid market, Cargill and ADM were the leading actors.
These two companies have strategic contact points in several agricultural product markets. There
appears to be an understanding between the two that neither will aggressively seek more than 50
percent of their overlapping markets,; both companies build capacity in order to signal to each other
that they will be satisfied with 35 to 40 percent market shares.

There is less “history” in the lysine market. The absence of a long period of business
interaction means that tacit forms of cooperation are not an option, but overt price-fixing is.
Ajinomoto had owned a U.S. soybean operation since the early 1970s, but the two South Korean
companies were relative newcomersto the U.S. corn products markets. ADM made its decision to
build a plant that would more than double world capacity in 1989; when its Asian co-conspirators
doubted its size, ADM gave unrestricted tours of the Decatur facility to Ajinomoto and Sewon
managers and engineers (Appendix A). When ADM’s new plant came on stream in 1991, it cut U.S.
lysine prices from $1.30 per pound to the $0.60 to $0.70 range and kept those money-losing low
pricesfor morethan oneyear. The Asian exportersof lysinewerelosing becausetheir facilitieswere
smaller and older, their dextrose supplies were more costly, and trans-Pacific transportation costs



were significant. Thisone-year lesson in how far ADM was prepared to go in obtaining a 50 percent
world market share was apparently enough to convince the Asian exporters of the superior
profitability of acartel arrangement. From their point of view, half a cake was better than none at
al. The history lesson was brief but pointed.

Another key event took place in 1991 that may have emboldened ADM to seek an
understanding with its Asian rivals. In that year, afedera judge in Des Moines, lowa dismissed a
price-fixing case against ADM and other defendantsin the HFCS (corn fructose) market. This case
had been prosecuted by the Department of Justice for ten years. Its dismissal was a rare and
humiliating defeat for the DOJ.

Another characteristic feature of all the corn products markets is the large and infrequent
procurement patterns in these markets. Animal feeds manufacturers, beverage bottlers, detergent
makers, and other buyers purchased these ingredients by the ton. In the case of citric acid, buyers
signed one-year supply contracts, but for the other ingredients purchases were made somewhat more
frequently. Inany case, large and lumpy orders are easier for a cartel to monitor compliance than a
frequent, continuous negotiation process.

Findly, empirical studies of discovered price-fixing cases have established that price-fixing
is characteristic of ow-growing or decelerating markets. Citric acid markets were growing at a
steady 4 to 6 percent annually; HFCS, after enjoying 20% real growth ratesin theearly 1980s, dlowed
to amere 4 percent per year by the early 1990s. Lysine growth rates were more robust (about 10
percent per year), but by the late 1990s prospectsfor continued high growth inthe U.S. market were
dim because the substitution of high-absorption genetic types in hogs would be at an end.

In sum, nearly all of the market preconditions for price-fixing were met for lysine and citric
acid. The major exception is the surprisingly pluralistic composition of the conspirators and their
globe-girdling locations. Industrial economists must apparently accept the fact the cultural diversity
and geographic space are no longer necessary conditions for effective collision among multinationa
corporations. The corn sweetener markets do not fit the price-fixing profile quite sowell. Seller-side
concentration ishigh enough, but high buyer concentration may countervail attemptsto exerciseseller
market power. Because of their great bargaining power in the HFCS market, it is quite possible that
Coca Colaand PepsiCo would pay no overchargeto aHFCS cartel (and this might well explain why
these two companies refused to join the class action suits). Moreover, significant substitution and
complementarities exist among corn sweeteners and sucrose. Thereissome pricing transparency for
glucose and dextrose (posted prices), but none for HFCS. These considerations (plus the dismissal
of the 1981-1991 federal HFCS antitrust case) in al probability swayed the DOJ in its decision to
drop prosecution of ADM and others in the HFCS market; lack of video or audio tapes of meetings
among HFCS producers was probably afactor as well (tapes of discussion about HFCS among the
lysine conspirators do exist, which is sufficient evidence in a criminal conspiracy trial, but may be
insufficient to assess fines or establish private injuries). If there was in fact an effective conspiracy
in HFCS, the defendants benefitted greatly from the plea bargain offered by the DOJ because U.S.
sales of corn sweetenerswere nearly four timesthe sales of lysine and citric acid combined (Table 1).
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Table 1.

Conditions Facilitating Price-Fixing in the U.S. Corn Refining Markets, Circa

1992
Market Lysine Citric Three Corn
Conditions Acid Sweeteners
World market size $0.6 hil. $1.1 bil. $4.0 bil.
U.S. market size $0.3 hil. $0.4 bil. $3.0 hil.
Concentration:
Small numbers of suppliers 4 6% 3to8
High U.S. sales concentration CR4=100% CR4=90% CR4>85%
HHI1=3500 HHI1=3500 HHI1=2150
Low buyer concentration CR4<30% CR4<50% CR2=73%
Regiona higher
Cartd culturaly &
geographicaly close 1US 3US, 1Asa U.S. Midwest
4 Asa 3 Europe 1 from UK
Small U.S. imports outside None 5-7% None
the cartel
Product homogeneity Perfect Y es, except Standard
among sellers some imports grades
Product substitutes few Soy medl, Some other Complex,
if lysne edible acids depends on
price high uses
Entry barriers:
High MES plant scales $150 mil .+ $150 mil. $300 mil.
(sunk costs)
Technology secret Yes Yes Yes, HFCS
no for others
Building capacity dow 3yrs+ 3yrs+ 3yrs+
Other factors:
Trangparent price info. No No Some
Major rivals have history Some Much Much
Large, infrequent transactions Yes Yes Yes
Market growth slow or slowing Y es(10%) Y es(5%) Y es(4%)

Sources: Affidavits in court records, expert consultants' reports, and industry trade journals.

3 n 1992-1995, there were 2 U.S. manufacturers and two consistent European importers. Imports from China were
significant but may have come from one government-owned company or one export association. There are at |east
six more manufacturers, but exports from one Italian and one Isragli firm were very small and quite irregular; the

other four firms are not known to be exportersto the
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Price-Fixing: Chronology & M echanics

The purpose of this section is to summarize the events surrounding the price-fixing
conspiraciesinitiated by ADM in 1992 and discovered by the publicin 1995. Detailsand sourcesare
given in Appendix A. As of October 1997, not all legal procedures have reached their culmination
and the results of many private legal negotiations may never be known. Therecord is much fuller in
the case of lysine than for citric acid and corn sweeteners.

Lysine

In the 1960s, Ajinomoto or some other Asian biotechnology company discovered how to
convert dextrose into feed-grade lysine, an essential amino acid that stimulates growth as leanness
inhogsand poultry. By thelate 1980s, Ajinomoto, Kyowa, and one South K orean company (Sewon)
were exporting the majority of the U.S. lysine supply and charging about $1.00 to $3.00 per pound,
much less than U.S. organic chemica companies were charging for lysine made by extraction
methods. The remaining U.S. supplies of lysine came from two small Midwestern plants owned by
Ajinomoto and Kyowa

In 1988, ADM discovered why Asian biotechnology companies were buying so much
dextrose from the United States—it is the raw material for lysine made by fermentation. In 1989,
ADM commits an initial $150 million to build the world’s largest lysine factory in Decatur, Illinois
and hires 32-year-old Mark Whitacre to direct the new lysine division. Production began in early
1991 and a “tremendous price war” begins. The U.S. price drops from $1.32 in January 1990 (or
$1.20 in January 1991) to arecord low of $0.64 in July 1992 (Figure 1). ADM’scost of production
is reported to be between $0.60 to $0.70 per pound when the plant is operating as designed
(production glitchesoccurred in 1991 and 1992). At selling pricesnear $0.60 ADM islosing millions
of dollars per month in its lysine operations. Asian producers are suffering even greater |0sses.

About this time, the lysine division was placed under ADM V.P. Terrance Wilson, who
directed Whitacreto meet withthe Asian lysine producers. In April 1992, Whitacre met in Japan with
Ajinomoto and Kyowa Hakko where he proposed the formation of an “amino acids trade
association.” By thistime ADM controls one-third of the world market.

In June 1992, the first of many meetings of the “lysine association” took place in the Nikko
Hotel in Mexico City. The three companies (and later a fourth South Korean company, Sewon)
discussed raising prices, allocating production, and sales shares across several regions of the world.
Wilson led the discussion, often repeating ADM’ s creed:

“The competitor is our friend,
and the customer is our enemy.”

The lysine conspiracy evolved through two distinct phases: Phase | from November 1992 to

March 1993 and Phase |1 from about October 1993 to at |east July 1995. The conspirators apparently
were successful inraising the U.S. price of lysineto $0.98 for three months (November 1992 to
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Figure 1. Annual Average U.S. Feed-Grade Lysine Prices, 1990-1997
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Source: National Trade Data Bank and Connor (1998a).

Note: Up to 1991 U.S. trade data do not distinguish between feed-grade lysine and lysine for human
consumption, the latter being higher priced. However, during 1990-91 nearly al imports were feed-
grade, sotheall-lysineimport priceisused for those years. The domestic salespriceisfrom antitrust
litigation records from 1990 to mid 1996. Theimport price is derived from low-priced imports from
countries with feed-grade lysine factories; for 1996-97, the domestic price is estimated to be 10
percent above the import price. After 1991, exports of lysine were dominated by feed-grade lysine,

so the all-lysine export priceis used for 1992-1997.
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March 1993 that broke down the consensus on production limits (Figure 2). By June 1993, prices
had plunged to an historic low of $0.62, but by July priceswere again way up above ADM’s putative
production cost. Therift was apparently resolved at an October, 1993 meeting between ADM and
Ajinomoto in Irvine, California. New production quotas were adopted by the cartel. A key meeting
of the cartel was held on December 18, 1993 in the Palace Hotel in Tokyo. A tape recording of that
meeting reveals that Wilson, M. Andreas, Y amada, and others adopted the worldwide lysine sales
plan developed by Andreasand Y amadaat their Irvine, Californiameeting two monthsearlier. Itwas
at this December meeting that Wilson explained how ADM'’s arrangements in its citric-acid
conspiracy could be a useful modd for lysine aswell. These arrangements included setting market
shares and prices in each country or region, elaborate reporting of trade secrets (e.g., prices charged
to individual customersin each geographic market), regular audits by professional accountants, and
acompensation scheme for membersthat failed to achieve their targeted sales (Klein). Indeed, from
October 1993 to August 1994, prices held at a suspicioudly steady $1.08 to $1.13 and then were
raised again to about $1.20 for another six months. 1f AMD’ scost of production was $0.65 to $0.70
per pound, then ADM was able to raise prices by 80 percent above a more competitive level; the
other conspirators probably had higher production costs.

Whitacre has stated that the conspiracy lasted until late 1995. Pricesfell during thefirst nine
months of 1995, probably in response to the corn-soybean ceiling price, which fell from mid 1995.
Inlate 1995, lysine pricesrose briefly, just asthe ceiling price did. Why thisoccurred (and continued
for five monthsin 1996) is puzzling. Perhapsit indicates that the industry was entering a new period
of tacit price cooperation.! Or perhaps there was an unexpected surge in demand for lysine outside
the United States. Annual U.S. exports plateaud at about $100 million during 1992-1995 (Figure 3).
After the conspiracy ended, exports more than doubled, which would be consi stent with monopolistic
output reduction by the members of the lysine cartel through 1995.

Thedimensions of the global conspiracy areillustratedin Table2. 1n 1991, ADM’ sfirst year
of production, Ajinomoto held 36 percent of world capacity, ADM 22 percent, and Kyowa and
Sewon 15 percent each. In 1992, ADM’s Decatur plant reached the size at which it was to remain
for severa years. Ajinomoto’s global capacity share was to remain close to one-third throughout
1992-96 and Kyowa s at 20 percent or less. ADM’ ssharedlid from 30 percent in 1992 to 23 percent
in 1996, while Sewon’ sincreased somewhat during the period. The four members of thelysine cartel
(with Chell joining in 1994 or 1995) controlled at least 90 percent of world lysine capacity throughout
the 1990-1996 period.

However, thelysine cartel chose to restrain world production, not capacity, in order to raise
prices. Prior to the cartel’ sinitiation in 1993 or 1994, production shares were similar to capacity
shares. At the October 1993 meeting of the cartel, 1994-1995 production shares were set equal to
actual 1993 shares (33, 26, 18-13, and 7 percent, respectively). Sharesin 1996 were much the same

1 Over the six years 1990-1995, there is a price pattern consistent with a seasonal price
cycle, with atrough in August and a peak around November (except in 1995). Six years of data
isinsufficient to confirm such a pattern statistically.
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Figure 2. Monthly U.S. Transactions Prices of Lysine, 1991-1995
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Sources: Lysine prices supplied by three defendants in a notice to class-action members. ADM costs
from buyers affidavits. Ceiling price based on formula (100 Ib. soymeal = 97 Ib. corn + 3 |b. lysine)
and lllinois cash prices for corn and soybean.
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Figure 3. Lysine Exportsand Imports, 1990-1995
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Source: STAT-USA on-line data service of U.S. Dept. of Commerce. HTS Code No. 292241000.
Data for 1997 projected from January - August data.
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as before even in the absence of an overt agreement. At the global level, concentration measures are
very similar whether cal cul ated with capacity or with production figures, exceptin 1991 when ADM’ s
new plant was scaling up to full production.

Table 3 illustrates the structure of production within the U.S. market. The left side of Table
3 calculates lysine supply by summing North American plant capacity and imports from Europe and
Asia. Theright side of the table displays data on sales taken from legal documents provided by the
original four membersof thelysinecartel. Import volumes of Sewon and Cheil are converted to sales
using average U.S. sales prices of the four companies. In the case of this national market, capacity
and production shares are quite different, except during the cartel phase of 1993-1995.

Before ADM'’s entry, the 1990 U.S. lysine market of about $90 million was supplied by
Ajinomoto and Kyowa (35 to 40 percent shares each) and Sewon (20 to 25 percent share). By late
1992, ADM had grabbed half of the $120 million U.S. market. Moreover, ADM began aggressive
export salesthat accounted for about 30 percent of the global market outsidethe United States. (The
non-U.S. market at the end of 1992 was about 135,000 metric tonnes, or about $100 to $130 million
insalesvalue). Althoughthereisno explicit journalistic sourceon U.S. cartel quotas, it appearsfrom
the datain Table 3 that the cartel also froze U.S. sales shares during 1994-95 at 1993 levels. ADM
was awarded the lion’s share of the U.S. market, 57 percent, which share persisted through 1996.
Ajinomoto claimed a 18-20 percent share, while Kyowa made do with 15 to 16 percent. Sewon’'s
share was rather unstable, but within the 6 to 9 percent range. Cheil Jedang was kept to a mere $1
to $2 millionin sales, but rapidly invaded the U.S. market when the cartel ceased explicit cooperation
in late 1995 to 1996. Eventhe U.S. export share was stabilized by the cartel at close to 30 percent
of domestic sales, but this sharerose rapidly after early 1996. Concentration measured by U.S. sales
varied from 3850 to 3950 (Herfindahl Hirshman Index) during the cartel period, somewhat lower than
the Herfindahl based on capacity (4200 to 4300).

Whitacre was recruited as a secret agent (“amole’) in November 1992. He was guaranteed
immunity from prosecution for price-fixing from November 1992 to late 1995. Up until June 1995
he provided hundreds of audio tapes of many price-fixing meetings concerning lysine, citric acid, and
HFCS. The FBI made additional video tapes of the “lysine association meetings. Statements made
by participants clearly indicate that they knew the association was a convenient cover-up for price
fixing. A federa grand jury was formed in early June in Chicago and obtained subpoenas for all
information on price-fixing by ADM and its co-conspirators.

The lysine case is fairly typical from the point of view of the evidence that supported the
allegation of pricefixing. The DOJrelieson six sourcesof evidenceto help decide whether “ probable
cause’ exists (Danidl et at. 1997). First, an alegation by an insder informant, such as Whitacre, is
the most common source. Most informers are participants in the price fixing seeking reduced
sentences; they often make unreliablewitnesses. Second, prosecutorsget information from their own
investigators, the FBI in this case. Third, evidence from paralel lega or regulatory investigations
may cometo light. Thelysineinvestigation yielded information about citric-acid collusion. Fourth,
customers or suppliersmay register complaints. Fifth, non-insidersmay aert prosecutorsto possible
price fixing for monetary rewards. Finally, DOJ experts will be asked to evaluate industry
characteristics for the likely feasibility of price-fixing behavior; industry screening programs may be
initiated.
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Table 2. Global Feed-Grade Lysine Production and Capacity, 1991-1996

Y ear Capacity? Production®
Ajinoo ADM Kyowa Sewon Chel Other | ADM Ajino- Kyowa Sewon Chell  Other
moto moto
Thousand metric tonnes
1991 98 60 41 40 10 8  81F 14 30° 30° 8° 7
1992 125 113 62 40 20 8 70° 60 33F 30° 12F 7
1993 128 113 72 50 20 8 79 63 43 32 16 7
1994 128 113 80 50 25 14 84 67 46 34 17 10
1995 128 113 75 80 25 14 89 71 49 36 18 12
1996 156 113 70 80 30 44  99F 85° 50° 40° 20° 16"
Percent

1991 36 22 15 15 4 3 48 8 18 18 5 4
1992 33 30 16 11 5 2 33 28 16 14 6 3
1993 33 29 18 13 5 2 33 26 18 13 7 3
1994 31 28 20 12 6 3 33 26 18 13 7 4
1995 29 26 17 18 6 3 32 26 18 13 7 4
1996 32 23 14 16 6 9 32 27 16 13 6 5

%From Tables 6 and 7 of Connor (1998a).

From known production allocations of the lysine cartel during 1993-95 (Eichenwald).
E = Egtimated
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Table 3. U.S. Feed-Grade Lysine Sales and Capacity, 1991-1996.

North American Capacity and Imports* Domestic Sales’ U.S. Exports
Y ear
Ajinomoto ADM | Kyowa | Sewon | Chell | Tota | Ajinomoto ADM Kyowa | Sewon | Cheil | Total All companies
Thousand metric tonnes Million dollars
1991 18 60 22 8 0 108 35.0 21.0 35.0 19.1 0 1100 6.2
1992 40 113 27 7 0 187 27.2 52.0 27.2 12.6 0 1189 37.7
1993 40 113 29 7 0 189 26.7 82.9 21.8 131 0.7 1452 43.7
1994 43 113 35 7 0 198 385 1094 315 165 0.7 196.6 51.4
1995 40 113 33 5 1 192 36.5 106.2 29.8 105 19 1849 49.2
1996 61 113 33 7 3 217 41.0 130° 33.6 173 81 230.0° 71.4
Percent
1991 17 56 20 7 0 100 32 19 32 17 0 100 6°
1992 21 60 14 4 0 100 23 44 23 11 0 100 32
1993 21 60 15 4 0 100 18 57 15 9 0 100 30°
1994 22 57 16 4 0 100 20 56 16 8 0 100 26°
1995 21 59 17 3 0 100 20 57 16 6 1 100 27°
1996 28 52 15 3 1 100 18 57 15 8 4 100 31°
Source: Connor (1998a)
E = Estimated

Tables 6 and 17 of Connor (1998a).

® From antitrust litigation documents on ADM’ s volume and sales (monthly), four “ settling defendants” monthly sales and prices, and imports val ued
at domestic prices.

“Proportion of total domestic sales.
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About 70 FBI agents raided ADM'’ s corporate offices on the night of June 28"; amogt all
ADM officers were interviewed in their homes that night as well. Offices of other possible co-
conspirators were also raided. Seized documents show 1992-1995 “salestargets’ and “actual sales’
by al members of the lysine association. In July 1995, Kyowa Hakko stated that it was “coerced’
into colluding by Ajinomoto. Documentswere subpoenaed from many other firmsby the DOJduring
July-October. ADM’sstock pricefell 24% ($2.4 billion dollars of market value) in the daysfollowing
the raid (from $17 to $13 per share); 27 million shares were traded in one day, more than ten times
normal volume.

Prosecution of ADM and its co-conspiratorswas given an unusually high priority by the DOJ.
Initidly, investigation and prosecution was handled by the chiefs of the Antitrust Division’ sregional
officesin Chicago (for lysine), San Francisco (citric acid), and Atlanta (HFCS). Grand juries were
empaneled in each city. However, sometime in late 1995, the number 2 officia in the Justice
Department, Deputy Attorney General Jamie Gorelick, had assumed overall direction of the several
prosecutions. When Whitacre's aleged embezzlement came to light, Gorelick assigned a highly
experienced assistant U.S. District Attorney (Scott Lassar) to help prosecute the lysine case. By the
spring of 1996, Joel Klein wastransferred from the White House to work with Gorelick, amove that
may have signaled the highly sensitive political dimensions that the ADM cases were assuming. In
October 1996, Klein replaced Anne Bingaman as Assistant Attorney General for Antitrust. Whilethe
size of the resources devoted to the cases by DOJ is not known, the involvement of so many high
DOJ officids in one case may be unprecedented. ADM, its officers, and its Board were likewise
represented by major law firms and their leading partners.

By February 1996, ADM had atotal of at least 85 private suitsfiled againgt it, 14 of them by
lysine buyers and many others by stockholders claiming mismanagement and failure to divulge
material information. At ADM’sOctober 1995 stockholders meeting, Dwayne Andreasimperiousy
guashed discussion of the price-fixing charges. ADM'’s legal costs reached $6 million during
September-December 1995 and were to rise for higher during 1996-1997.

In the Spring of 1996, the DOJ s case was beginning to falter. The DOJ was targeting
Michael Andreas (Executive V.P.) and Terrance Wilson for criminal charges, but not asingle ADM
officer would offer to corroborate the evidence. Moreover, Whitacre' s credibility istarnished by his
own admission that he received amost $10 million in “bonuses’ while an FBI mole on which he did
not pay taxes. Whitacre wasfired in August 1995 and was eventually sued by both the government
and ADM for fraud. (Perhapsin desperation, the DOJ announced that Dwayne Andreas was no
longer atarget of itsinvestigation; thisis arare action by the DOJ). Whitacre's duplicity hurt the
government’s case in two ways. First, the tape recordings themselves, though quite graphic and
convincing, would be regarded as potentially tainted. Whitacre had the opportunity to turn in
selectively damaging tapes while withhol ding exonerating tapes. Second, the government absolutely
needed one participant to testify as to the authenticity of the taped evidence (Danidl et al. 1997).
Without Whitacre or one of the other participants prepared to testify that the conspirators knew what
the purpose was, the defendants could claim that the video tapes showed play-acting or some such
innocent activity.

In April 1996, ADM, Ajinomoto, and Kyowa offered to pay “treble damages’ of $45 million
for buyersof lysineduring 1994-1995. Technically, thethree companieswere not admitting that they
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were guilty of price fixing. The negotiations were carried out by a Philadelphia law firm that made
the lowest bid in an almost unprecedented auction held by U.S. 7" District Court Judge Shadur! The
judge refused to consider bids based on traditional percentage contingency fees of 20 to 30 percent.
Instead, the Philadelphia firm agreed to cap its fees at $3.5 million. Buyers must decide by July 15"
whether to take a certain portion of the $45 million settlement immediately or to “opt-out” of the
agreement and sue privately for might be alarger settlement. Based on overcharge estimatesthat are
10 to 12 times higher, many large feed companies do in fact opt out (see Appendix B). Thejudge
is criticized for rushing to judgement civil penalties that normally follow the completion of the
criminal case by public prosecutors. Auctions for fixed fees appear to introduce perverse incentives
for the winning law firm: the less resources the firm spends, the greater its profits, and its profits are
unrelated to the damages sought for its clients.

| estimate that lysine class-action plaintiffs will eventually receive about $80 million. This
recovery amount is nearly 200 times the amount paid by antitrust class-action defendants historically
(Elzingaand Wood). It isabout 40 times the average recovery in “naked cartel” caseslike lysine.

In a shocking setback for ADM, in August 1996 the three other lysine co-defendants “cop a
plea.” Inreturnfor lenience, the three Asian companies filed guilty pleas, and three executives aso
admitted personal guilt and agreed to cooperate with prosecutors and testify against ADM. Thisis
the beginning of the end for ADM.

On October 14, 1996, ADM also agreed to plead guilty to criminal price-fixing, to pay a$70
million fine for itslysine activities, and to fully cooperate in helping the DOJ prosecute M. Andreas
and T. Wilson. Numerous changesin ADM’s Board of Directors take place; M. Andreasisgiven a
15 percent raise and placed on “administrative leave’; T. Wilson resigns; and D. Andreasisrelieved
of his duties as Chairman (though he keeps his title). The stock market reacts favorably to the
apparent resolution of ADM’ s legal problems; ADM’s stock price rises by about 20 percent.

The $70 million fine is five times larger than the previous highest fine for price-fixing. Itis
based on new (1991) federa sentencing guidelines for felonies that permit fines that are double the
illegal profitsfrom pricefixing. (Thetreble damagesto private parties till stand in addition). Thus,
the penalties for price fixing have dramatically escalated since 1991, to an amount up to five times
the overcharges to buyers. Aslarge asthey were, DOJ lawyers opine that they did not sufficiently
hurt ADM; some commentators believe that the fines are a “bargain” for ADM.

| estimate that the total finesand civil actions have cost the guilty partiesat least $175 million
in the case of lysine alone as of May 1997 (Table 4). Lega defense and offense costs are around
$164 millionfor al three commodities, and shareholders' suitswere settled for $38 million by ADM.
Thetotal for al related price-fixing, mismanagement, and fraud cases is $740 million and rising.

The $70 million fine paid by ADM for lysineisan implicit admission by the DOJthat 1994-95
overcharges were at least $70 million for al four guilty conspirators; it is probably a “discounted”
fine because of ADM’s agreement to help prosecutors. Overcharges of $70 million would imply
treble damages of at least $210 million, whichis4.7 timesthe class-action settlement for lysinein July
1996 and about 50% of the estimate shown in Appendix B.
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Table4. Summary of U.S. Costs and Fines Proposed or Paid up to March 1998.

Case Defendants Date Amount
Offered
$Million
A. Lysine Criminal ADM 10/96 70.0°°
Ajinomoto 11/96 10.0°
Kyowa Hakko 10/96 10.0°
Sewon America 12/96 1.25°¢
Chell Jedang, Ltd.  12/96 1.25
3 executives 8/96 0.2+
3 executives pending 1.1F
Lysine Civil Class Action ADM 4/96 254
by Direct Buyers Ajinomoto 4/96 10.0
Kyowa 4/96 10.0
Sewon pending 1.0%
Lysine Civil, 32 Opt-Out firms ~ ADM et al. 1996-97 20.0%
State Indirect Class Actions ADM et al. 1997-98 15.0°
Subtotal for Lysine 175.2
B. Citric Acid Crimind ADM 10/96 30.0%°
Bayer/MilesH& R 1/97 50.0°
Hoffmann LaRoche  3/97 14.0%
Jungbunzl auer 3/97 11.0%
2 executives 3/97 0.3
1 executive pending 0.4°
Citric Acid Civil Class Action ADM 9/96 35.0
Bayer/MilesH&R  12/96 38.0
Hoffmann LaRoche 10/96 5.7
Jungbunzl auer 10/96 7.6
Cargill(dismissed) 1/98 0.0
Citric Acid, 5 opt-out firms ADM et al. 7197 113.7F
State Indirect Class Actions ADM et al. 1997-98 40.0
Subtotal for Citric Acid 345.7
C. HFCS Civil Class Action CPC Intl. 9/96 7.0
ADM pending N/A
Cargill pending N/A
A.E. Staley pending N/A
Am. Fructose pending N/A
HFCS Criminal ADM 10/96 0.0°
Others pending N/A
Subtotal for high-fructose corn syrup 7.0
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Table 4. Continued

D. Shareholders’ suits: ADM Co. 10/96 30.0
Mismanagement and ADM Board 6/97 8.0
failure to divulge materia
information

E. Fraud and Embezzlement' Marc Whitacre, 3/98 11.4

of ADM three others pending 5.0

F. Legal costs of defendants ADM et al. 1995-97 79.25

Lega costs of private plaintiffs ~ many buyers 1995-97 84.45
TOTAL $745.9

N/A = Not available at present.

E = Estimated by the author from market shares, similar fines, and other public information. None of the participants
in the litigation nor their counsel provided the author any information on these settlements. The author has had no
access whatsoever to confidential information on these settlements.

*These fines are based on the “two-times” (profits or injury to buyers) rule outlined in 1991 federal felony sentencing
guidelines.

®Thisfinewas reduced substantially because the party agreed to cooperate with DOJ prosecutors and FBI investigators.
The reduction in the fines was much larger for the three Asian companies than for ADM because the former agreed
to cooperate with prosecutors at an earlier date. Proportional fines for the three companies would have been $170
million based on their share of cartel sales 1993-95.

“Very low fine because company unable to pay calculated amount due. The DOJinitialy proposed $10 million.
YExtrapolated from costs of legal defense reported to shareholders by ADM to be 14% of amounts of fines paid by
defendants. Assumed plaintiff’s costs were 25% for class-action suits. Prosecutorial costs omitted.

“The five plaintiffs are Procter & Gamble, Kraft, Quaker Oats, Unilever, and Schreiber Cheese. They are seeking $1
billion in damages for $350 million in citric acid purchases from 1991 to 1995. Their purchases accounted for 19%
t0 24% of total U.S. sales. Except for Unilever, the opt-out firms settled with ADM in 3/98 for $36 million. Itisvery
likely that ADM’s three co-conspirators paid an additional $57.2 million to the four buyers. Unilever’'s settlement
amount was not announced, but probably amounted to about $25 million.

fCriminal prosecution by DOJ settled in 3/98 for 9 years in jail and return of stolen money. Whitacre' s wife and
mother, although originally indicted, were not prosecuted as accessories.

In January, 1997, the USDA announced that ADM’ s guilty plea does not prevent the company
from participating in federal food contracts. However, the Commodity Futures Trading Commission
does place restrictions on ADM. No ADM employee connected with the price-fixing can trade
contracts.

In February 1997, theM exican Competition Law Commission beganinvestigating ADM for lysine
price-fixing. In June 1997, the European Union’s competition directorate did likewise. About 25
percent of ADM’slysine sales are in Europe.

In April 1997, the $30 million settlement in the shareholders' suit against ADM was approved
by a federal judge. Two months later, ADM proposed a $8 million settlement in the case of 17
shareholders' suits alleging board of directors mismanagement. Both of these settlements are being
appeaed by some large stockholders as insufficient.
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The Asian defendants might have been hoping that the evidence of meetings held outside U.S.
territory would become inadmissable. But a March 18, 1997 ruling in a federal appeals court in
Boston makes price fixing by foreign companies abroad illegal if it affects U.S. trade or commerce
(Wilke).

In July 1997, rival Cargill announced that it will build a new Nebraska plant that will give Cargill
one-third of world lysine production (165 million pounds) at a cost of about $100 million. ADM has
half of world production and production costs of about $0.60 per pound. Cargill’s action comes
shortly after ADM’ s announcement of a new lowa plant to manufacture lysine (100 million pounds)
by the fall of 1998. Moreover, lysine output at Decatur will be expanded to 350 million pounds at
acost of $80 million.

In June 1997, G. Allen Andreaswas appointed CEO and President of ADM. Infiscal 1997, ADM
spent $1.8 billion on mergers and expansions. ADM becomes the leading grinder of cocoawith two
large acquisitions. 1n July, Congress extends the ethanol subsidiary that benefits ADM primarily. By
2007, the U.S. Highway Trust Fund will have spent $10.9 billion on this subsidy.

By late 1997, scores of state-level price-fixing suits against ADM are proceeding in Alabama,
Tennessee, and Michigan. Most are class actions. One class-action suit tried in San Francisco
County Superior Court resulted in a$1 million judgement against ADM et al. Each client received
17 percent of the value of the lysine purchased; normally in cases of thiskind, lessthan 7 percent is
recovered. A second class-action suit by indirect buyers of lysine was settled for $2.125 millionin
Michigan, covering buyersin 16 states where indirect recoveries are permitted.

Citric Acid

Somewhat less is known publicly about the citric acid conspiracy than about lysine (see
Chronology, Appendix A). The allegations first surfaced shortly after the June 1995 FBI raid on
ADM'’ sDecatur, Illinoisheadquarters. Documents containing detailed information on pricescharged
and volumes of production of major citric acid manufacturers worldwide were found in ADM files.
Audio tapes provided by Mark Whitacre and video tapes taken by the FBI of the “Lysine
Association” contain references to the citric-acid conspiracy. In addition to the lysine meetings,
ADM’s Terrance Wilson apparently met with representatives of Bayer and Hoffmann-LaRoche in
hotelsin Parisand London, but it is possible that no video tapes exist for these meetings because the
product was not managed by Whitacre.

The DOJ prosecution activities were centered in the U.S. Attorney’s office in San Francisco,
partly because citric acid is used in many processed tomato products. By February 1996, ADM was
facing at least seven private price-fixing suits on their citric-acid activities. Lawyerswere trying to
form a class-action group that will be recognized by a judge. The federal case was described as
“stalled” in the spring of 1996. The lack of video taped information is a disadvantage because none
of the conspiratorsisready to confess. ADM was reported ready to argue that the conspiracy arose
outside the United States without ADM’ s overt participation.

By August, ADM was on the defensive because three Asian co-conspirators agreed to testify

against ADM in the lysine case. With surprising suddenness, on September 29, 1996 ADM offers
to settle the class-action citric-acid suit for $35 million. The offer was surprising because the three
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European co-conspirators do not make separate offers until a month or two later. The timing was
surprising because plaintiffswere still arguing for class-action statusin federal court just the previous
week. However, the timing could prove to be asmart move if the plaintiffs quickly accept, because
the agreement would not involve an admission of guilt and because the amount of the settlement
might have escal ated had it occurred after the settlement of the criminal casewith federal prosecutors.
Just two weeks prior to the citric-acid offer, ADM’s Board of Directors had undergone its second
shake-up; two old (74 and 79 years) former officers resigned, bringing to eight the total resignations
since the price-fixing alegations erupted. At the time ADM'’ s stock price was near its nadir, so the
Board may have thought that dramatic offers to settle were in the best interest of stockholders.
Moreover, the Directors themselves could have been held legally liable for failure of their duties had
they not settled quickly and fully. A few weeks later at ADM’ s annual meeting, it isrevealed that a
“corporate governance” committee of seven “outside directors’ was created a year before and
authorized to make any plea agreements necessary with DOJ prosecutors. Seventeen shareholders

suits are eventually filed against the board of directors of ADM.

On October 14, 1996, ADM announced that it will plead guilty of criminal price-fixing in U.S.
federal court in San Francisco and pay a fine of $30 million to the government for the citric-acid
portion of the case (and $70 million more to settle the lysine portion). The fines paid are based on
the DOJ s new “two-times’ rule (fines are twice the agreed-upon overcharges made by ADM to its
customers), but the $30 million may have been discounted because ADM also made a major
concession to the DOJ. ADM promised to offer full cooperation to the DOJ in its crimina
prosecution of two ADM executives, M. Andreas (still the Executive V.P. of ADM) and T. Wilson
(recently retired President of the Corn Products division of ADM), as well as prosecution of citric
acid co-conspirators (both companies and individual officers). Inaddition, the DOJ offersimmunity
from prosecution for price-fixing to Barrie Cox, V.P. of thecitric-acid division of ADM, in return for
Cox’sfull cooperation in its citric-acid investigation.

Cox divulged details of ADM’s conspiracy with Haarmann & Reimer (Bayer's U.S. subsidiary
handling citric-acid sales), Hoffmann-LaRoche, and other co-conspirators. TheDOJstatespublically
that Cox “did cooperate...and it is substantial...” in its citric-acid investigation. Legal counsels for
Bayer and Hoffmann-LaRoche aso state that their companies are fully cooperating with the DOJ.
In its plea agreement filed in U.S. District Court in Chicago, ADM admitted that its representatives
attended meetings in the United States and overseas in which “...agreements were reached as to the
prices the firms would charge for citric acid...and the volume of citric acid each firm would s&ll.”

On December 9, 1996, four companies submitted an offer to pay $94.25 million to settlethe class-
action private antitrust suit concerning the citric-acid overcharges in San Francisco District Court.
The offers include ADM for $35 million (made in early October), Hoffman-LaRoche for $5.68
million, and Jungbunzlauer for $7.57 million (both made in late October). The latter two companies
imported citric acid made in their French, German, and Belgian factories. The fourth company was
Haarmann & Reimer, awholly owned subsidiary of Bayer AG, which offered $46 million. The DOJ
signaled its approval of the $94 million private class-action suit by indicating that it would not seek
further civil damages for injured buyers (Table 4).

In March 1997, plaintiffs attorneys in the civil class-action suit in San Francisco state that the
overchargesto al buyersare as high as$400 million. They further ask the judge to approve legal fees
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at the conventional 25 percent rate (or $23.5 million on top of the $94 million in damagesto be paid).
However, in July 1997, Judge Smith approves adightly reduced settlement of $86.2 million; the new
settlement reduces Bayer’ s share from $46 to $38 million. Four or five large buyers of citric acid opt
out of the agreement; their 1991-95 purchases of citric acid were $350 million, which accounts for
about 19 to 24 percent of total sales during those years. In March 1998, ADM announced that it was
paying $36 million to four of the opt-out firms. | estimate that ADM, et al. Paid a total of about
$114 million to settle with the opt-outs, which is a settlement rate two to four times higher than the
federal classreceived. Cargill still refusesto negotiate with plaintiffs, andin January 1998 Cargill was
dismissed from the class action.

Hans Hartmann, a German senior manager of H& R, was indicted for crimina price-fixing in
January 1997. In addition, Bayer agreed in January 1997 to pay the DOJacriminal fine of $50 million
for itsrolein the citric-acid case. In March 1997, the remaining two co-conspirators pleaded guilty
to price fixing in the U.S. citric-acid market. Jungbunzlauer and Hoffmann-LaRoche supplied the
U.S. market from its Western European facilities; they paid hefty fines of $11 and $14 million,
respectively. Two executives of these Austrian and Swiss firms also pleaded guilty to criminal price
fixingand paid small fines. Whether other importersfrom Europe or Chinacooperated with the cartel
is not known, but they were probably not active members of the conspiracy. Thus ended the
government’ srolein thelysine and citric acid cases, which Gary Spratling of the DOJtermed “...one
of the largest—if not the largest—conspiracies ever prosecuted by the Department of Justice.”

Federal officials emphasized that the $105 million paid in corporate criminal fines for citric acid
(as well as the $91.3 million for lysine) could have been even larger had the four companies not
helped the DOJ investigation. Under DOJ sentencing guidelines the fines paid could have been as
high as double the overcharge for the two year conspiracy. Jodl Klein, acting chief of the Antitrust
Division, specifically refused to identify the total overcharge in the citric acid case at a January 29,
1997 press interview. Therefore, al we know is that the $105 million fines were discounted
substantialy from the maximum possiblefine, perhaps by 25 to 50 percent. Bayer seemsto have been
fined much more heavily than the others ($50 million for its 31-33 percent market share). Using
Bayer’ sfineasaguidethetrue overcharge by thefour conspiratorsranged from $150 to $165 million
for the two-year period. The two most reliable sources on U.S. citric-acid production are sightly
inconsistent, but annua U.S. consumption (production plus net imports) was in the range of 300 to
425 million pounds per annumin 1994-1996 (CMR, USITC). The most accurate consumption figure
seems to be 366 million pounds, and the most reasonable price around $0.80 per pound. Therefore,
total 1994-1995 wholesale sales were around $580 to $730 million. An overcharge of $150 to $165
million implies that prices were raised by 21 to 28 percent.

Recall from page 4 above that in 1990 when Cargill entered into production of citric acid, prices
fdll to aslow as $0.63 per pound. It is possiblethat Cargill’s margina cost of production wasin the
$0.60 to $0.65 range. During 1994-1995, list prices of citric acid sold in the United States were
$0.85 per pound. However, while some smaller buyers actually purchased citric acid at $0.85, the
largest buyers seem to have paid closer to $0.80 per pound. Although these price datain no sense
provethat pricefixing occurred, they are consistent with the estimatesjust derived from Bayer’ sfine.
That is, the citric acid overcharge on smaller buyers was in the 31 to 42 percent range, while that
imposed on larger buyers was in the 24 to 34 percent range.
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Theroleof Cargill inthe citric-acid conspiracy remains obscure. Cargill accounted for about 30
percent of the U.S. citric-acid market in those years. Cargill steadfastly refuses to admit that it
participated in price-fixing and hasrefused to negotiate with plaintiffsin the private suits. No criminal
fines were imposed on Cargill. Even if Cargill isnot liable, as seemslikely at this point, it may have
raised pricesto thelevel that the price-fixerswere charging; if so, under the law, the conspiratorsare
ligble for Cargill’s over-priced sdles. If Cargill kept its prices low, then the $150 to $165 million
overcharge smply refersto a smaller sales base; in this case the conspiracy raised prices by 30 to 40
percent. In sum, the citric-acid conspiracy raised prices by 21 to 40 percent.

In June 1997, Haarmann & Reimer announced its intention to withdraw from citric acid
production. Bayer’sdecision does not seem to bedirectly related to its large fines and bad publicity.
Rather, H & Ristheonly U.S. manufacturer of citric acid that is not integrated backward into corn
refining, afactor that may drive up costs. H & R’s market share had been shipping badly prior to
1995, with ADM and Cargill benefitting. Up for sale are seven plants employing 1310 workers and
with 1996 sales of citric acid of $393 million. The plants are in the United States (3), UK, Brazil,
Columbia, and Mexico.

In September 1997, finally responding to complaints of European buyers, the EU began
investigating ADM, Bayer, et al. for citric acid price-fixing in Europe.

Corn Sweeteners

Theleast information isavailable concerning the alleged price-fixing in corn sweeteners. Itisnot
even clear that HFCS was the sole sweetener suspected of being the object of price fixing.

For ten years the DOJ pursued a civil price-fixing charge regarding HFCS against ADM and
others in the Des Moines U.S. District Court, which dismissed the government’s case in 1991.
Whether this dismissal emboldened ADM to initiate new price-fixing agreementsis not known, but
price-fixing discussions (illegal inthemselves) beganinlate 1992. 1n June 1995, the DOJ established
afedera grand jury in Chicago, lllinois to investigate price-fixing in lysine, citric acid, and HFCS.
At least four companieswere subpoenaed: ADM, Cargill, CPC International, and A .E. Staley. These
defendants tried to get the civil cases consolidated into one class-action suit and moved back to the
same judge that dismissed similar casesin Des Moinesin 1991. The number of private HFCS suits
rose to a maximum of 28 by February 1996.

By early 1996, the grand-jury probe of the criminal HFCS case had moved to Atlanta. Two of
thelargest buyers, who control nearly 75 percent of the market, declinedto sue ADM et al. Thehigh
buyer concentration and the absence of tapes showing ADM meeting with other corn-sweetener
manufacturers weakened the government’s case from the beginning. By September, ADM had
offered settlements in both the lysine and citric-acid private class-action suits, but the HFCS class-
action lawsuit in Peoria, Illinois was left unchanged by defendants. However, CPC Internationa did
agree to pay $7 million to settle private suits against it. Cargill consistently denies any knowledge
of price fixing in HFCS; this position is backed up by an interview published in Fortune by Mark
Whitacre, who quotes M. Andresas as saying that Cargill would never participate in price fixing.
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In October 1996, as part of its plea agreement with the DOJ, ADM was granted immunity from
crimina prosecution in the corn-sweeteners markets during 1992-1995. The DOJsaysthat its Joliet,
Illinoisgrand jury investigation of price fixing in these markets by other companieswill continue. No
progress has been noted recently in this investigation.

Other Products

Lysine and citric acid are but two of along list of synthetic organic chemicas now being made
by ADM, Cargill, and other wet-corn milling companies. Maize fermentation technologiesare being
applied to produce a widening array of organic chemicals at lower costs than traditional methods.
The rapid growth of specialty chemicals made from corn starch is partly the result of encroachment
of wet-corn millersinto thetraditional synthetic organic chemicalsindustry, which had salesof nearly
$100 billion in 1995 (USITC). These products include food ingredients (such as sorbitol), feed
ingredients (tryptophan), vitamin (C and E), and medicinals (ascorbic acid). In November 1997, it
became known that the DOJ had begun investigating possible cartel activity inthevitamin Eindustry.

While these chemicals are made by more than 700 U.S. manufacturers, the number of domestic
sellers of theindividual productsis at times minuscule. For most specialty organic chemicals, only
one to three domestic producers are active (USITC). For example, ADM was one of three U.S.
manufacturers of lactic acid, sodium lactate, and sodium gluconate in 1994. As wet-corn millers
continue to move into these speciaty chemical markets with their high sales concentration, the
opportunitiesfor price-fixing may increase. Moreover, publicinformation on these marketsisgetting
worse. Thel TC' sreport on the synthetic organic chemicalsindustry, which it published annually for
nearly 80 years, was terminated by order of the Chairman of the ITC's Congressional oversight
committee, an unusual intrusion by Congress into the operations of an independent federal agency.

Measuring thelnjuries

The courts have held that price-fixing is per seillegal under the 1890 Sherman Act. That is,
prosecutors need only prove that an agreement (a written or verbal overt contract) was “beyond a
reasonable doubt” made to restrain prices or output; it is not necessary to prove that the agreement
wasin fact put into operation or had any measurabl e effects on prices or output to establishillegality.
In addition to the existence of an “illegal combination” (a cartel) or conspiracy, prosecutors must
establish that the participants knew what they were doing (e.g., it was not play-acting) and that the
proposed activity wasdirected at interstate or international trade or commerce. A conspiracy toraise
(or lower) pricesisillega even if no economic harm can be identified.

However, antitrust offensestypically do cause economic harmto many groups: rival firms, buyers,
suppliers, employees, shareholders, and other stakeholders. The adverse economic effects of illega
anticompetitive actsare called injuries. Aninjured party that can establish that an antitrust violation
was the direct and identifiable cause of an injury is said to have standing. Standing is the right to
stand before a court of law and sue a perpetrator for compensation for the injury. The compensation
istermed damages under thelaw. If acartel raisespricesin anindustry, rivalsoutside the cartel have
no standing, but buyers probably would.
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Paintiffsin acivil antitrust case must meet alower standard of proof but bear a heavier burden
of evidence than in a criminal case. The plaintiff must prove “with reasonable certainty” that the
violation occurred (and may use evidence from an earlier criminal proceeding to do so); that it
suffered acompensable harm asaresult of the violation; and that the harm occurred within the statute
of limitations (civil actions must be initiated no later than four years after cessation of the violation).
Estimating damages is the work of economists, accountants, and other experts.

Economic Theory and the L aw

In order to estimate damages, a plaintiff must determine the difference between the revenue or
profits actually earned during the period of unlawful conduct and what would have been earned
absent unlawful conduct. The amount of damages will also depend on which parties have standing

(Pege).

Figure 4 illustrates the degree of overlap between economic concepts of injury and the lega
treatment of damages in the case of an effective price-fixing conspiracy. There are five potential
groups that may be harmed by price-fixing. (Althoughillustrated by acase of raising the selling price
of afinished product, the analysisal so appliesto caseswhereacartel colludesto reducethepricepaid
for an input).

Thefirst and clearest case of damages occurs in the case of actual direct purchasers who pay an
inflated price called the overcharge (rectangle A in Figure 4).? Direct buyers of lysine spend P,Q,,
during the conspiracy, which generates “excess’ or “monopoly” profits of (P,,- MC,)Q,,. Under
economic reasoning the entire monopoly profitsrectangle A isatransfer from buyersto the cartel and
should be considered damages, but under legal standards only the upper portion of therectangle (P,, -
P)Q,,isrecoverableasdamages. Direct buyersof lysine have had standing to recover the overcharge
since the first federa case was decided in 1906.

A portion of the overchargeis passed on to the indirect buyers of products containing Q. In the
present case, hog and poultry farmers who buy prepared animal feeds containing lysine are harmed
by the higher price of animal feed. Indeed, if anindirect buyer hasa* cost-plus’ contract with afeed
manufacturer, all of A is passed on to the farmer. With other purchasing methods, rectangle A
shrinks depending on the location of the derived demand and supply curves (shown in Figure 5).
Under many state antitrust statutes, indirect overcharges are recoverablein state courts, but sincethe
famous lllinois Brick decision of the Supreme Court in 1977, no standing is given to indirect buyers
infederal courts. Since 1977, bills have been introduced in Congress each year trying to overturn the
Illinois Brick ruling, but none has yet passed.

*The lower half of rectangle A represents short-run economic profits; in the long run
profits will be smaller if there are fixed costs of production because the average total cost curve
will intersect Q,, above MC,..
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Figure 4. Price Fixing: Injuries and Standing

Supply

Demand

Pisprice, MC ismargina costs, Q is output, c is perfectly competitive case, m is observed market
or monopoly case.

Five Groups

A Overchargeto direct purchasersfrom cartel (e.g. lysine buyers). Courtsawaysallow standing. A =(P,,-
MCm)Qm or (Pm - Pc)Qm

A" Indirect or “derived” overcharge (portion of A passed on to indirect buyers, e.g., animal feeds buyers).
Some state courts allow standing, U.S. not since 1977. [Shown in Figure 5].
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A" Portion of overcharge paid by direct buyers from noncartel (“fringe”’) suppliers that raised their prices
toward P,. No Supreme Court ruling; District Courts are split but have allowed paymentsin major beef
and salmon cases.

B Dead Weight Loss (DWL) to buyers forced reduce their purchases or to purchase an inferior substitute.
Courtsalow claimsfrom nonpurchasersthat were regular clients of the conspirators, but proof isviewed
asdifficult. DWL = ¥%E4(P,, - P)* P.Q. where E, is own-price easticity of demand.

C DWL to suppliers of factors of production to cartel members (reduced derived demand due to output

contraction). Usually input suppliers have no standing because courts consider the injury “remote”. An
exception is made for injured whistle blowers.

Figure5. Indirect Overcharge From Price Fixing.
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D’ D
Q

Note: Pisprice, Qisquantity, MR is marginal revenue, and MC is margina cost. D and S are the

primary demand and supply of lysine, whereasD” and S™ are the derived demand and supply of lysine.

That is, the demand for lysine by feed manufacturers, and S is the supply of lysine by corn refining

companiesinthe U.S. or abroad. Thecurve D" isthe demand by farmersfor animal feeds containing

lysine (measured in lysine-pound-equivalents). With monopoly pricing of lysine, Q,, islysine output,

lysine buyers pay price P,,, and farmers pay price P',,..

» Thedirect lega overcharge on feed manufacturersis (P,-Pc) Q.

e Theindirect lega overcharge on farmersis (P'-Pc’)Q,,

» Both overcharges are less than the profits made by lysine producers (P,-MC,) Q,, or by feed
manufacturers (P,,'-MC,,") Q..

and A’ as discussed on Figure 4.
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A third group of buyers may be harmed. If a cartel does not contain al the producersin an
industry, it may happen that nonconspirators (“fringe” firms) raise their prices toward P,, (the
“umbrella’ effect). Direct buyers from noncartel sellers are harmed, while the fringe firms enjoy
serendipitous excess profits during the conspiracy period. There is no Supreme Court ruling on
standing in this case, but while U.S. District Courts are split on the issue, the great mgority have
allowed standing. Thus, cartel members are liable to pay damages even to direct buyers of output
sold by nonparticipating sellers. Thistype of injury does not apply to lysine (because all sellersinthe
world belonged to the conspiracy), but it may apply to citric acid or HFCS.

A fourth group harmed by price-fixing is those forced to buy inferior substitutes or those who
reduce their purchases in response to the higher price. Thisinjury is represented by the consumer
portion of the dead-weight loss (triangle B in Figure 4). Although well accepted in economic theory,
the parties incurring deadweight losses generally have been denied standing.®> However, the courts
might allow damage claimsif the parties can show “aregular course of dealing with the conspirators’
during non-conspiracy periods. Moreover, one could argue that the deadweight loss should be
computed when assessing pendlties in public trials even when they are not permitted in private
antitrust suits.

The last injured group are those supplies of factors of production to the conspirators who lose
salesor income due to output contraction. This correspondsto triangle C in Figure 4, the supply side
of the deadweight loss. The courts do not usually allow standing for such parties, such as workers
forced into unemployment, because the injuries are viewed asindirect or remote.* A clear exception
isthat standing is alowed for employees who were fired because they refused to participate in price-
fixing arrangements or became whistle blowers.

Empirical Estimation | ssues

Estimation of the overchargesto direct buyersisin principlestraight forward. P,,, theactual price
paid by buyers, and Q,, the volume sold, can be obtained from the business records of the plaintiffs
or more conveniently from the cartel members during the pre-trial processcalled “discovery.” Other
information required is P,, the price that would have governed sales “ but for” theillegal conspiracy
and the length of the conspiracy period.

3The legal reasoning is that treble damages are meant to deny conspirators the fruits of their illegal
conduct, but the deadweight loss is not a gain to conspirators. The courts view these losses as
“remote” and identifying which non-buyers are injured as a speculative exercise. Many legd
commentators believe that actual calculation is problematic, but the formula shown in Figure 4 is
quite feasible to apply.

“Legal theory supports the identification of producers deadweight losses as compensatory harms.
Buyerswho buy less during a conspiracy are harmed as directly as those who continue to buy at the
higher price. Those who stop purchasing are in the same position as those who stop buying because
of arefusal to dedl; both are being illegally prevented from entering into a beneficial transaction.
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Determination of the unobserved “but for” price P, is often the most contentious area of expert
opinion. The correct level of P, can be calculated in four ways: the “before and after” approach (that
is, examining price levelsimmediately before or after the known conspiracy period); time-seriesfixed
costs); and theoretical oligopoly models that require information on actual concentration among all
sdllers (not just the cartel) and elasticity of demand for the cartel’ s product. econometric estimation
of demand and supply relationshipsto obtain the competitive price (adummy variable can be inserted
to model the conspiracy period); obtaining information on costs of production by the conspirators
(proprietary information on production capacity, utilization, variable costs, and

In proving the extent of damages incurred by plaintiffs in conspiracy cases, the intent of the
conspirators must be sharply distinguished from the degree of success in fixing prices. Strictly
speaking, even an admission of guilt by the conspirators does not imply that the market’ s price was
affected as intended. Thus, an appropriate damages analysis must be neutral with respect to either
alegations or admissions by the defendants. The before-and-after approach is particularly prone
errors of estimation if no additional market information is not available to confirm the height of the
overcharge and the duration of the conspiracy’s effects. Economic theory supports the possibility
that the conspirators prices can be lower than the monopoly price; conspirators may wish to limit
entry or conceal their collusive activity. Cheating on cartel agreements may occur. However, in
practice, an admission of guilt doeslend plaintiffs some strategic advantages in antitrust suits or out-
of-court settlement negotiations.

An anaysis of the lysine overcharge and deadweight losses using the first approach isshownin
Appendix B. The overcharge was based on an assumed period covering two conspiracy periods of
31 months during 1992-1995. The inferred P, was $0.70 per pound for lysine, so the monthly
differences between the actua lysine price (P,,) and $0.70 yielded an overcharge estimate of $155
millionto $166 million (see Figure 2). The deadweight losses were estimated to be $5 to $14 million,
or 3 to 8 percent of the overcharges. The inferred competitive price was backed up by credible
informationthat ADM'’ scost of lysine production was $0.66 per pound during most of the conspiracy
period (if the Asian producers had higher costs, the overcharge might be less). In other words, the
estimate of P,was derived using the first method discussed above and was cross-checked using the
third method.

Defendants economists (both were former Chief Economists of the Antitrust Division of the
Department of Justice, one serving during the Nixon-Ford years and the other during the Reagan
administration) made several criticisms of these estimates, but they never provided alternative
estimates of their own. First, the defendants argued that the first conspiracy period was never
effective and that the conspiracy beganin mid 1993 and ended in July 1995 about the time of the FBI
raidin Decatur. Thismay beajust criticism, though thereisconflicting evidencein the public records
and no court testimony on the subject. If correct, the overcharge estimate is reduced to about $120
to $130 million. Second, the defendants suggested that there was a pronounced annual seasonality
in lysine price movements that would account for some of the upward movements observed during
the alleged conspiracy period. Thisis also a criticism with some face validity. Animal feeds use
peaks somewhat in the winter months, so regular season shiftsin the derived demand for lysine might
well induce systematic seasona patternsin lysine prices. However, the four years of data available
are too few to test this notion satisfactorily, and the fact that lysine is storable suggests that the idea
should be treated with skepticism.



As expected, the third and most serious issue turned on the proper height of P.. Itisin general
illogica to identify P, simply on the basis of the lowest observed prices. The $0.70 price was the
average each of two periods (May-July 1992 and April-July 1993) that were given to be non-
conspiracy periods. If the conspiracy period assumptioniscorrect, thenthisprocedureisareasonable
method of determining the “but-for” competitive price. However, the defendants made a more
interesting economic argument concerning P.. They presented datathat demonstrated that thelysine
market was highly concentrated (HHI = 3500), with high barriersto entry, no product differentiation,
and large numbers of dispersed buyers. Thisinformation was available to the defendants but not to
the plaintiffs prior to a July 1995 hearing, but there is little basis on which to doubt that the lysine
industry has an oligopoly structure. Perhaps the only debatable portion of the assertion is that the
animal feeds industry was atomistic; on a national basis that is true, but the animal-feeds market is
geographically localized, which would imply moderate levels of buyer concentration.

The defendants then go on to assert that, given such a market configuration, “conditions are
conducive to the implicit oligopolistic coordination that would keep prices substantially above the
long run[competitive] price...” (White). Moreover, they assert that the homogeneous Cournot model
isthe appropriate model to useto calculate the “but for” price and that P, would be well above $0.70.
(Warren-Boulton). In other words, the defendants take the position that in the absence of overt
collusion (price-fixing) the lysine industry would have generated supra-competitive prices using a
method of tacit collusion (“implicit coordination” of pricesor output). Moreover, without admitting
that P, was actually within the range of their illustration, they hint that P,was mostly well above the
$0.70 figure (Table 5). The predicted Cournot price is very sensitive to the assumed elagticity of
demand for lysine by feeds manufacturers. In fact, the price isinfinite if the absolute value of the
elagticity is equal to the HHI of 0.35 and negative if less than 0.35 — a patently nonsensical resuilt.
The predicted price is also quite senditive to the marginal costs of production which for ADM is
believed to have been between $0.60 and $0.70 per pound. The model assumesthat all firmsin the
cartel had equal cost structures, but the Asian lysine producers’ were probably higher than ADM’s
costs.

Although it islikely that the elasticity is between 0.15 and 0.50 (see Appendix B) for individual
feed types (i.e., meat animal species), it is possible that lysine buyers can easily shift anong feed
types. Inthis case the proper derived demand comes from all meat, poultry, and fish (except beef),
and thisislikely to be quite inelastic, perhapsin the 0.10 to 0.40 range that yields the most ridiculous
predicted selling prices. Given information about the monopoly price (P,,during the conspiracy) and
margina costs, it is possible to derive the exact elasticity from a well known monopoly formula.
During the height of the conspiracy in 1994, P, varied from $1.10 to $1.20. Marginal costs for
ADM most likely varied from $0.60 to $0.70. Under these price-cost conditions, the cartel was
behaving asif it believed that demand was highly elastic (-2.00 to -2.75).

There are several fundamental problemsin assuming that Cournot pricing isthe appropriate “but
for” model. Onemight first ask why Cournot was chosenin thefirst place. Defendants' economists
said that it is the oldest, the “standard model,” and the oligopoly model “most often used by
economists.” All true, but irrelevant. The truth is not the result of a popularity contest. The main
reason that the Cournot assumption is the one made most frequently by economists is because of its
“mathematical tractability” (Kwoka & White, p.11). Indeed the Bertrand homogeneous model is
nearly as popular, but using Bertrand was not in the defendants’ interest because with three or more
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firms, Bertrand predicts an equilibrium price identical to the perfectly competitive price! It isalso
possible to question whether Cournot, Bertrand, or any other theoretical model with tacit collusion
isreasonable for the lysine industry. Case studies generally support the proposition that long term
historical interaction among firms must occur before companies can learn to cooperate for mutual
benefit. It is doubtful that the 1991-1992 price war was the kind of experience that would induce
tacit cooperative behavior over the 1992-1995 period. As in so many aspects of industrial
organization, theory cannot solve this conundrum, only rigorous empirics can.

Many economists might have profound philosophical objectionsto adopting an oligopoly model
asthe standard of comparison in a price-fixing case. The fundamental purpose of the antitrust laws
is uproot the sources of market power so as to maximize consumer welfare. The perfectly
competitive market, whilerarely achieved in practice, does that. Adopting an oligopoly price asthe
benchmark leads to areductio ad absurdum. Future developments in theory might well lead to the
publication of an oligopoly model that predicts the monopoly price. Or, defendants might argue that
they intended to merge their operation into one legal organization. In either case, the “but for” price
becomes the monopoly price and the justification for antitrust laws vanishes.

Public Penalties and Private Awards

There are many lega sanctions and remedies for price-fixing violations, and the ADM affair has
signaled a significant escalation in those penalties (Table 4).

First of all, federa or state prosecutors have to decide whether the price-fixing is serious enough
to warrant criminal chargesor merely acivil suit. Crimina chargesrequirethat the prosecution prove
“beyond areasonable doubt” that defendants intentionally conspired to raise prices; that means that
ajury must be convinced that thereisno possible alternative explanation for the agreement. Inacivil
case, the standard of proof islower, “the preponderance of theevidence.” Under federal statutesonly
the Department of Justice can bring criminal antitrust cases.

Federal criminal procedure requires a grand jury indictment in order to commence a felony
prosecution. After a grand jury is convened, it may subpoena individuals to testify, subpoena
documents, issue search warrants, and immunize testimony through plea bargaining (Daniel et al.
1997). The jury hears only evidence presented by the prosecution. After sufficient evidence is
uncovered, the prosecutors will request authority from the Assistant Attorney Genera for Antitrust
to present an indictment to the jury. If granted that authority, prosecution attorneys then negotiate
informally with defendants’ counsel allowing them to present arguments against seeking indictments
from the grand jury. Some or al of the defendants may decide to bargain for a guilty plea at this
point (eventualy, seven corporate and five individua guilty pleas were made). The pleas are
presented to apresiding federal judge for approval. If some of the defendants refuse to plead guilty,
then indictments are presented to the grand jury and subsequently filed with the Court upon mgjority
vote of the grand jury. Inthelysine case, three executives were under indictment and awaiting trial
in 1998 (though Ajinomoto’'s former general manager has so far avoided arrest by remaining in

Japan).
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Table 5. Hypothetical Equilibrium Price Under Homogeneous Cournot Conditions.

Margind Own-Price Elasticity of the Derived Demand for Lysine in Animal Feeds
Cost of
Lysine -0.20 -0.40 -0.50 -0.60 -0.70  -0.80 -0.90

Dollars per Pound

$0.40 -0.53 3.20 1.33 0.96 0.80 0.71 0.65
$0.50 -0.67 4.00 1.67 1.20 1.00 0.89 0.82
$0.60 -0.80 4.80 2.00 1.44 1.20 1.07 0.98
$0.70 -0.93 5.60 2.33 1.68 1.40 1.24 1.15
$0.80 -1.07 6.40 2.67 1.92 1.60 1.42 1.31

Note: Assumes HHI = 3500, entry is blockaded, homogeneous product, all manufacturerswith identical costs
of production, and that each firm conjecturesthat all other firmswill hold output constant if the firm changes
itsoutput. The predicted price is negative when ever the elasticity islessthan 0.35 (HHI) and isinfinity when
equal to 0.35. If elasticity is-2.0, the price varies from $0.49 to $0.97.

When conspirators are informed of the charges likely to be filed against them, informal
negotiations between prosecutors and defense lawyers begin. If the defendants refuse to admit their
guilt, atrial occurs within ayear or two. With a guilty verdict by ajury, the prosecutors propose
separate penaltiesfor the company and for theindividual managers who colluded, and ajudge makes
afina determination of the penalties. If during pre-trial negotiations the defendants agree to plead
guilty, prosecutors will usually propose lower fines and jail terms. Penalties for individuals may
include up to three yearsin jail and $350,000 in fines. So far, five managers have pleaded guilty and
paid small fines, and three more have been indicted and face large penalties. Up until 1991, the
maximum penalty for guilty companies was $10 million, but in 1991 new sentencing guidelines
permitted assessing fines that were double the profits or double the injury done to buyers.

Thefirst application of the“two-times’ rulein 1995 resulted ina$15 million fine. The second
time this rule was invoked was against ADM in October 1996 when it was fined $70 million for the
lysine conspiracy and $30 million for its leading role in the citric acid conspiracy. These fines were
front-page news around the world. However, it should be noted that the DOJ explicitly rewarded
ADM with adiscounted fine because the company agreed to cooperate in prosecuting two of itsown
officers (M. Andreas and T. Wilson) as well as the officers of Asian, Swiss, and Austrian co-
conspirators. The Asian lysine producers got even larger discounts. The size of the discount
awarded to the lysine producers for their good behavior is not known, but could be as high as 50
percent. In addition, the DOJ agreed to forgo prosecuting ADM for itsrolein the potentially larger
corn-sweeteners case, albeit the weakest of the three commodity price-fixing cases. Thus, the $70
million lysinefineisat most aminimum indicator of the true overchargesincurred by buyersof lysine.
ADM had aU.S. market share of 48 to 54 percent during 1994-1995. The defendants maintained
in court that the conspiracy was effective for only 18-20 months, but it could have lasted aslong as
31 months. Therefore, one can infer that the total overcharge on buyers of lysine was at least $65
million to $73 million during an 18 to 20 month period, but it could have been as high as $140
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million. Salesof lysine during that time were estimated to be $495 to $550 million, so the conspiracy
raised lysine prices by aminimum of 12 to 15 percent.’

. When guiItY pleas are entered, normally a civil class-action suit is formed by injured private
parties seeking treble damages under the Clayton Act. Indeed, the Clayton Act specifically authorizes

the use of facts and judgements made in federally prosecuted casesin private suits. That is, Congress
envisioned or intended private cases to follow public ones. The lysine case is more complicated
because the class-action suit was settled in July 1995 for $45 million and accepted by al but 32 larger
feed manufacturers who opted-out of the agreement. Note that the $45 million represents treble
damages, or three times the implicit overcharges. I1n other words, the feed companies who took the
early and safe money (apportioned according to procurement shares) got abad deal. The $45 million
was only 25 to 35 percent of aminimum estimate; had they waited the feed manufacturers could have
received damage awards of $210 million or more.

The opt-out firms have negotiated privately with ADM, Ajinomto, and Kyowa Hakko to
arrive at an agreement on damagesfrom lysine. Unlessthose negotiations break down (and there are
no signsthat they have) so that the cases go to open court, the treble damages paid to these firms will
never become public. They should be able to recoup 15 to 20 percent of their purchase values of
lysine if their lawyers do their jobs well. Tentatively, it appears that these feed manufacturers will
receive about $20 million.

Thereismore information available on the citric-acid case. ADM was assessed a $30 million
criminal fine by the DOJ, and three European co-conspirators were fined an additional $75 million
(Table4). Thetime period isnot known, but probably coversat least the two years (1994-1995) and
may extend back to as early as 1992. ADM'’ s fine was discounted from the maximum application of
the “two-times’ rule, but the fine assessed Bayer seems to be closer to the maximum. Bayer’'sU.S.
subsidiary Haarmann & Reimer had a 31 to 33 percent capacity share of the U.S. market. Thus, the
total 1994-1995 overcharge by all four cartel memberswas at least $155 to $160 million. TheU.S.
ITC survey reports that 1994-1995 manufacturer sales were from $525 to $555 million; net U.S.
imports were $54 million (Stat-USA). However, CMR reports higher U.S. citric-acid consumption,
which at prices of $0.79 to $0.85 per pound implies U.S. salesin the range of $680 to $730 million.
Therefore, the citric-acid price-fixing overcharge was from 21 to 27 percent of industry sales during
1994-1995.

The private parties in the San Francisco class-action suit are allowed to claim damages that
are treble the actual overcharge. Based on the DOJ penalties as of March 1997, private treble
damages in citric acid ought to be at least $230 to $240 million. However, seven weeks before the
DOJannounced the huge criminal penalty on Bayer, the partiesin the class-action suit initially agreed
to payments of only $94 million (later reduced to $86 million). At thetime, the lead attorney for the
plaintiffs stated that “We think this is an excellent result for the class...” In retrospect, the class-

> Application of the full “two time” penalty rule in the future will become an important
data source for 10 economists and will assist plaintiffs in ascertaining the expected treble damages
if the fines are announced before civil suits are settled. Because the two-times penalties are based
on prosecutors estimates of the overcharges, bargaining costs can be saved for private litigants.
In general, the new information should favor plaintiffs,
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action settlement seems like a good deal for the defendants, with plaintiffs getting less than half of
what is due them.

Confirmation that thefederal class-action suit resulted in alow settlement rate camein March
1998 when ADM was forced to reveal the size of its settlement with four of the five citric-acid, opt-
out firms. ADM paid $36 million. By extrapolating ADM’s share of the market to its co-
conspirators, it is possible to estimate that the opt-outs were paid about $114 million (see Appendix
A). Thus, the opt-outs got from 2.0 to 3.5 times more damages (per dollar of citric acid purchased)
than did the settling class. Just as was the case with lysine, patience and risk was well rewarded.

In summary, price-fixing overcharges on lysine and citric acid amounted to at least $220
million. Y et, proposed class-action settlements announced prior to the full imposition of crimina
penaties amount to a paltry $131 million, which is at most 30 percent of the potential private
damages that were due to plaintiffs. The opt-out firms received another $115 million or so, but the
actual private settlements may never be known. Despite the fact that members of the class were
under compensated, by historical standardsthelysineand citric-acid settlementsare quite high (Table
6). It appears that in terms of the total recovery value or settlement amount, these cases were the
fourth largest in history (Table 7).

Table 8 listsall six of the international price-fixing cases prosecuted by the U.S. government
in the 1990s. (A seventh possible case, the Japanese thermal fax paper case involved collusion on
exports only). Taken together, the lysine and citric-acid cases resulted in fines totaling $200 million,
or nearly half of the total fines assessed to date. While there are till at least 25 investigations on-
going (including graphite electrodes), the two ADM cases rank at the top based on fines imposed.
Because during 1990-1995, the largest possible fines were $10 million per company, tota fines
imposed prior to 1995 were insignificant by comparison (The National Law Journal, 10/20/97).

Conclusions

The world markets for lysine, citric acid, and many other specialty products of the wet-corn
milling industry have the structural characteristics that facilitate collusive price-fixing conduct. In
most cases the products made by fermentation of corn starch are homogeneous and have few, if any,
close substitutes over normal price ranges. Corn refining technologies increasingly are able to
produce low-cost versions of many synthetic organic chemicals used as food or feed ingredients or
medicinas, and the lower prices will make substitution even lesslikely in the future. The marketsfor
these new biotechnology productsaretypically tight oligopolies: few sellers, high salesconcentration,
high barriersto entry due to scale economies or technological secrecy, large numbers of buyers, and
the absences of price information from open markets.

Archer DanielsMidland had acorporate culture and adecision-making structure that waswell
suited to the high-risk game of price-fixing. ADM was conditioned to viewing markets not so much
asinexorable enginesfor price formation but as creatures malleable to the intervention of regulators,
politicians, and powerful businessmen. ADM'’s |eaders were used to thinking that the whole world
was its oyster, that global domination of trade was an achievable goal, and that active multinational
networking is an essential means to that goal. The company prided itself in its quick, decisive, and
large-scale moves into new industries, even if technological barriers were to be skirted by ethicaly
dubious methods. Thedismissal in 1991 of price-fixing chargesagainst ADM concerning HFCS and
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thelooming slowdown in most of its soybean, gasohol, and corn sweetner lines of business may have
been among the proximate causes that emboldened ADM to embark on its reckless decision to form
two or more international cartels.

Thefinancial impactson ADM have so far proven more modest than the stock market at first
predicted. Recall that the information about the FBI raid and the ensuing uncertainty caused ADM’ s
market valueto fall by $2.4 billion for afew days after the June 28, 1995 FBI raid. For most of 1996,
ADM’s value was 10 to 15 percent below its mid-June level. In late 1996, as announcements of
class-action suit settlements were made, the market rewarded ADM with a 20 to 30 percent stock-
price premium above its pre-raid price (though fundamental market factors also played arolein the
price). Asof mid 1998, total financial coststo ADM appear to be in the $310-$330 million range,
far less than the stock market predicted initially. ADM'’s after-tax profits declined by 13 percent in
FY 1996 (year ending June 30, 1996) and by 53 percent in FY 1997 when compared to the
monopoly-bloated profits of FY 1995. The direct antitrust expenses incurred by ADM (which are
not tax-deductable) accounted for 70% to 80% of the FY 1996 decline in net income and for 76%
to 78% of ADM’s FY 1997 profit decline. Using another benchmark, ADM’s direct antitrust
expensesin FY 1997 (the larger of the two years) amounted to 18% of itsliquid assets available in
June 1996. While not fatal to the company, the antitrust costs were not negligible either. But did the
gainsfrom lysine price fixing outweigh the costs? Probably not in the U.S. market. Assuming ADM
earned monopoly profits proportional to its market share, then the direct antitrust costs were from
2.6 to 2.7 times the illegal profits (or about half the maximum possible). llegal profits earned on
exports are another matter. Additional fines and legal costs are likely from prosecutionsinitiated in
Europe and Latin America

However, there are other coststhat arelikely to outweigh the strictly financial penaltiesinthe
long run. ADM has lost several capable, if unscrupulous managers. Top management has been
greatly distracted by legal actions, and this dilution of management resources will continue for some
time. Some 100 to 125 suits were filed in U.S. courts (many consolidated into class actions), of
which 70 were still unresolved as late as June 30, 1997 (ADM). Foreign antitrust investigations are
just beginning to exact their toll as well. Although many ADM managers remain loyal to the
company, there is little doubt that the company’s reputation has suffered: an April 1997 survey by
Fortune magazine placed the company at the bottom of along list of large U.S. food processors.
While significant changes in the company’ s governance structure have occurred, many of ADM’s
largest ingtitutional investors remain highly critical of the modest reforms of the board of directors.
The board has experienced a turnover in the majority of its members, but the number of truly
independent members remains small. Dwayne Andreasis still chairman, his son ,Michael Andreas,
was employed as a“consultant” to ADM through 1998, and his nephew, G. Allan Andress, is CEO.

Something there isthat doesn’t like abig, successful company that fairly exudes hubris. The
Department of Justice, smarting from the loss earlier in 1996 of amajor international diamond cartel
case, pursued ADM with everything it had. One reason the DOJ poured such large resources into
pursuing ADM et al. was that the diamond case was dismissed because key evidence and witnesses
in South Africa could not be obtained through normal subpoena processes (Danidl et al. 1997). Of
course, targeting high profile companiesisawise use of constrained administrative resources because
the deterrence effect isso large, but the DOJ svigor may well have been driven by ahubris of itsown
(Preston and Connor). In any case, the DOJ sought and received levels of penalties that
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Table 6. Settlement Recovery Ratesin Class-Action Antitrust Litigation, Selected Cases

Settlement Amt./

681 (No. Dist. GA. 1994) Litigation

Case Number of Yearsof | Defendants
the Violation Sales (%)

1. InreAmino Acid Lysine Antitrust Litigation, 15 19.5
MDL No. 1083 (No. District I1l. 1996) (or 2.6) (11.3)

2. InreCitric Acid Antitrust Litigation, MDL 2 1410 15
No. 1092 (No. District California 1996)

3. Inre Catfish Antitrust Litigation, 10 8.3
MDL No. 928 (No. Dist. Miss. 1996)

4. InreFolding Cartons Antitrust Litigation, MDL 4 4.2
No. 250 (No. District I11. 1980)

5. InreEastern Sugar Antitrust Litigation, MDL 4 25
No. 201a (East District Pa. 1976)

6. InreChicken Antitrust Litigation, Civil A No. 2 1.0
C74-24548 (No. District Ga. 1979)

7. Bage Innv. All Star Dairies, Civil Action No. 4 1.0+
80-2645, (District of New Jersey 1982)

8. Inre Armored Car Antitrust Litigation, Civil 2 3.9
Action No. 78-139A (No. District Ga. 1979)

9. InrePastic Tableware Antitrust Litigation, NA 35
Civil Action No. 94-3654 (East. District Pa.
1995)

10. Inre Anthracite Coal Antitrust Litigation, 4 31
MDL No. 293 (Middle District Pa. 1978)

11. Fisher Bros. v. Phelps Dodge Industries, Inc., 4 24
Civil Action No. 83-2457 (East. District Pa.
1985)

12. Inre Domestic Air Transport Antitrust, MDL 6 0.3

Source: Court records of MDL No. 1083 and Lexis-Nexis search.

#This gargantuan case involved aclass of four million individual and corporate plaintiffs against six of the largest U.S.
airlines. The settlement awarded coupons worth about $300 million, but many of these coupons have not yet and may

never be exercised.
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Table7. Major U.S. Class-Action Antitrust Awards.

Settlement Amounts

Name of Case Recovery | Legal Feesand Costs Totd
million dollars

1. NASDAQ Dedlers (1998 Pending) 1,009 NA 1,160E
2. Corrugated Containers 550 44 594
3. Heavy Electrical Equipment? 405 NA 446E
4. Lysine and Citric Acid 321 NA 401E
5. Folding Carton® 218 14 232
6. InrePlywood (1983) 171 26 198
7. Petroleum Products 140 29 169
8. Infant Formula (1993, federal) 126 33 159
9. Travel Agency Commissions 87 29 116
10. Antibiotics 90 22 112
11. Brewer v. South Union Corp. 81 11 92
12. Fine Paper Antitrust Litigation 80 10 90
13. Gypsum 75 9 84
14. Sugar - Western Cases 60 10 70
15. Superior Beverage 58 18 76
16. Carbon Dioxide 53 10 63
17. Red Eagle Resources 53 19 72
18. Chlorine & Caustic Soda 53 12 65
19. Workers Compensation 50 12 62
20. Cumberland Farms 50 14 64
21. Industrial Gas 50 12 62
Average treble damages” 0.45 0.19 0.64

E = Estimates - NA = Not Available.

*Estimate contained in Shepherd (1985) of the results of about 1,900 private suits, only some of which were class
actions. The bidding ring consisted of 29 companites. Public prosecution netted $1.9 million in fines and conviction
of 45 company officers. Collusion involved seven products over “decades.”

®Collusion among 23 manufacturers during 1960-1974 in amarket with $1 billionin salesin 1974. Public prosecution
netted brief jail sentences for 15 of 48 convicted managers and fines of $5,000.

°In addition, the three formula manufacturers paid $200 million in a Florida class action suit (1993) and in 1996 paid
$33 million to 17 states for overcharging state WIC programs. Several indirect-purchaser cases still in litigation.
dAverage of 49 cases reported in Elzinga and Wood.

Sources: Shepherd (1985); Class Action Reports, Inc. “ Attorney Fee Study;” Table 4.
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Table 8: Major International Price-Fixing Cases Brought by the Department of Justice,
1985-98.

Fines Imposed

Conspiracy , —
Year: Industry and sales Period On Corporations | On Individuals | Amount

$ mil.

1996.

Amino acid lysine, world sales  12/93-7/95 5 6 o4t
in 1995 $600 million (or 275,000
mt), U.S. sales $300 million.

Citric Acid, world sales $1.1
billion, $400 million in the U.S. 1993-1995 4 4 1062

1997:

Sodium Gluconate, global 8/93-6/95 4 4 35
1996 sales $50 million, U.S.
sales $4 million.

1998:

Bid-rigging for heavy-lift 1993-5/97 23 1 49
marine construction services,
global sales not released.

Bid-rigging in semisubmersible
heavy-lift transportation services, 1990-5/95 2 2 16
global sales more than $200
million.

Graphite electrodes, global 7/92-6/97
1996 sales of $500 million, total 4 0 139°
$1.75+ billion during price-fixing
period.

Total October 1996-April 1998 20 17 436

These fineswereimposed in October 1996 and were record amounts at the time. The previous high fineswereimposed
in 1995 on a domestic explosive-industry cartel that operated in four states during 1992-1995. Thirteen corporations,
led by Dyno Nobel of Utah ($15 million), and three individuals paid total fines of $40 million. Dyno Nobel was the
first corporation to pay more than $10 million under the “two-times” felony sentencing guidelines.

*Thesefines, imposed in late 1996 and early 1997, were anew record at thetime. ADM aong paid $70 million for the
lysine conspiracy and $30 million for the citric acid conspiracy, still arecord for a single company. Bayer paid $50
million, the largest amount for the citric acid case.

3Includes one unindicted co-conspirator. The fines were paid by one company, HerreMac, v.o.f.

“Includes one co-conspirator (Carbon/Graphite Group) that received amnesty and one company, SGL Carbon AG of
Weisbaden, Germany, not yet indicted.

*Finespaid by UCAR Internation of Danbury, Connecticut ($110 million) and ShowaDenko Carbon, Inc. of Ridgeville,
South Carolina ($29 million).

Sources: Klein (1998); Connecticut Law Tribrune, 4/13/98; The Legal Intelligencer, 4/9/98; Business Crimes Bulletin,
Vol. 4, No. 12, p. 10 (January 1998).
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have markedly changed the rules of the price-fixing gambit. Price-fixers now face public penalties
and private damages that are five times their ill-gotten gains, roughly a 50 percent increase in their
previous exposure. Moreover, if the “two-times’ rule for finesisfully applied prior to private suits,
then private plaintiffswill have a sure guide to the treble damages to which they are entitled. Thus,
the new penalty guidelines may lower the time, uncertainty, and costs of legal negotiations.

The“two-times’ rulefor fineswas applied by the DOJto four price-fixing conspiratorsin the
U.S. lysine market and four conspirators in the U.S. citric-acid market for the period 1994-1995.
Total corporate criminal penaltieswere $91 million for lysineand $105 millionfor citricacid. To put
the $196 million in perspective, these finesaone (paid in federal fiscal year 1997) werefivetimesal
antitrust fines obtained by the DOJ in each of the previous two fiscal years (Daniel et al. 1997).
However, these fines are known to be less than the maximum possible because severa of the
perpetrators were rewarded with reduced fines because they agreed to cooperate with prosecutorial
investigations. Based on the public record, it is apparent that ADM paid proportionately the largest
lysine fine and Bayer the largest citric-acid fine. From their market sharesit is possible to infer that
total price-fixing overcharges were at least $220 million or about 20 percent of U.S. salesin the two
markets. Because they were international conspiracies, additional overcharges were very likely
incurred by buyers of lysine and citric acid in Canada and other parts of the world. Lysine exports
from ADM’s plant doubled in 1996, the year after the price fixing ended, and it is likely that
production restraints on other lysine and citric-acid plants were lifted aswell. No information was
released on the effectiveness of price fixing outside the United States, but as 60 percent of theworld
market is outside the United States, non-U.S. overcharges were probably substantial. Thefinal point
isthat private partiesin the United States were entitled to treble damages of at |east $600 million (but
possibly as much as $900 million, depending on the DOJ s discounting policy). As of 1998, civil
settlements for lysine and citric acid are known to total only $166 million.® Therefore, private parties
inthe United States have so far recovered only 15 to 25 percent of the maximum allowed under the
antitrust laws. The haste with which class-action settlements were reached in July 1995 (lysine) and
late 1996 (citric acid) is one reason for the low damages. Perhaps this is one case where the old
adage “ Justice delayed is justice denied” should be turned on its head.

Perhapsthe most important lesson of the ADM scandal for antitrust enforcersisthe ease with
which an international cartel was formed and executed. Although the two companies were direct
rivasfor lessthan two years, ADM and Ajinomoto apparently led the lysine conspiracy, coercing the
two smaller Asian companies (Kyowa Hakko and Sewon) into joining. With just two or three top
managers from each company attending meetings around the world every month or two, the
conspirators were able to arrive at complex alocations of plant production, exports from three
countries, and salesto at least four distinct continentsthat were, if not optimal, highly profitable. The
cartel hung together in the face of gyrating and uncontrollable soybean and corn prices and a
presumptive cultural chasm between ADM and its three co-conspirators. On the other hand, the
Japanese companies hailed from a national business culture that rewards corporate cooperation.

® Most plaintiffs that were not members of the lysine class-action suit have probably
settled secretly. Moreover, some lysine and citric acid buyers have not sought damages. The
$166 million refers only to direct buyers; indirect buyers may recoup $55 million in damages from
state-level cases (Table 4).
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Management of the citric-acid cartel was if anything even more challenging. The cartel
controlled output from three U.S. plants (two owned by Bayer, one by ADM) and five European
plants (three belonging to Jungbunzlauer, one to Hoffmann-LaRoche, and oneto ADM). Additiona
complexity in coordinating output restrictions was provided by the apparent absence of Cargill’s
formal cooperation (though it may have passively followed) and the more aggressive and erratic sales
by Chinese government-owned chemical companies (probably acting in consort). Reports suggest
that cheap Chinese exports to the U.S. market may have been tamed partly through the intervention
of U.S. trade officials who followed up on dumping charges made by ADM, Cargill, or Bayer. As
in the lysine case, initiative in the citric-acid cartel was taken by ADM and one large partner, the
U.S.-based subsidiary of Bayer; the other two European exporters with only 16 percent of the U.S.
market smply fell into line at some point.

Why the 1990s have spawned a major outbreak of international price-fixing cartels is
something of apuzzle. U.S. authorities have increasingly targeted foreign companiesand individuals
incriminal antitrust cases. 1N 1991, only 1 percent of all such federal casesinvolved foreign corporate
defendants (Klein). In 1997, fully 32 percent of all corporate defendants and 32 percent of the
individual defendantswereforeign. Morethan 20federal grand jurieswereinvestigating international
price-fixing conspiracies in 1996 (Bingaman). Fines announced in two recent international cartel
casesindicate that the DOJisbecoming if anything harsher in sanctioning price-fixers. In September
1997, four corporate defendants—all forelgn—were assessed total fines of $32.95 million for price
fixing in the sodium gluconate market during 1993-1995. Given the small size of this market, the
fines imposed represent an extraordinary 400 percent of total U.S. sales. In April 1998, Ucar
International announced that it had set aside $340 million to pay a $110 million DOJfine and future
finesand private settlementsfor 1992-1997 pricefixing in the global market for graphite electrodes.
In nominal termsthe $110 million surpasses ADM’ sfines (but in net present value is somewhat |ess).
Theglobal lysineand citric-acid conspiracieswere among the eventsthat have demonstrated the need
for U.S. antitrust agencies to step up efforts to monitor international antitrust violations and to
increase international cooperation in prosecution (Connor 1998).

The multinational character of these two conspiracies underscores the wisdom of antitrust
extraterritoriality. U.S. law is now clear that U.S. authorities can seek redress from off-shore
conspiracies that affect the U.S. trade or domestic commerce. However, effective national
prosecution is limited by the existence of significant assets in the nation’s territory. One defendant
inthe crimina lysine prosecution, Chell Sugar Co., was fined only $1,250,000 becauseits U.S. sales
office was “unable to pay more,” even though its parent’s global sales exceeded $1 billion. Formal
annua meetings have recently begun among the U.S., Japanese, European Union, and other antitrust
agencies. Cooperation is probably limited to sharing of information and prosecutorial procedures;
the eraof coordinated legal prosecution seemsfar off. Another approach wouldinvolveamultilateral
agency in some aspects of antitrust enforement. In April 1998, the director of the EU’s competition
agency formally proposed enlarging the World Trade Organi zation’ s mandate to encompass antitrust
matters.
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APPENDIX A



Chronology - Lysine and ADM*

Prior to 1960, produced for decades by an extraction process in the organic industrial chemicals
industry at high price (about $2.00 to $3.50 per pound). (USITC).

In 1960s, three Asian chemica companies (Ajinomoto, Kyowa, Toray) develop a
biotechnology that converts dextrose or sucrose into lysine by bacteria fermentation.
Commercia production beginsin Japan circa1976. (Chemical Week 2/11/76, Nihon Keizai
Shimbun 2/9/82).

Circa1988, ADM discoverswhy Asian companiesareimporting so much dextrosefrom USA
— to make lysine. (Whitacre).

Inlate 1989, total U.S. consumption of lysineis estimated to be about 40,000 tonnes per year,
of which haf isimported. There are two domestic manufacturers. Heartland Lysine, ajoint
venture between Ajinomoto of Japan and Orsan, SA of France, operatesaplant in Eddyville,
|A that is producing close to its rated capacity of 12,000 tonnes. The second U.S. plant in
Cape Giradeau, Mo isowned by BioKyowa, asubsidiary of KyowaHakko of Japan; thisplant
hasa 7,500 tonne capacity, but isbeing expanded to produce 13,000 tonnesby 1990. Current
list prices are reported to be $1.65 per pound, with some larger transactions in the $1.60 to
$1.64 range.

Ajinomoto and Orsan own and operate plants in Japan, the U.S,, France, and Thailand that
account for roughly 60 percent of world lysine production capacity. Kyowa Hakko owns
plantsin Japan, the U.S., and Mexico with 20 to 25 percent of world capacity. The Mexican
plant is ajoint venture with Sumitomo and the Mexican government called Fermex. The
South Korean company Miwon owns one plant in Korea with about 15 percent of world
capacity. Toray, Inc. of Japan has 2-3 percent of the world market but does not export much
from Japan. [CMR 10/2/89:22].

In 1989, ADM commits $150 million to build the world’ s largest lysine plant in Decatur, IL.
When finished, at 250 million pounds (133,000 metric tons) rated annual capacity, this plant
will account for almost 50% of world supply in early 1990s. Eventually ADM invested $1.5
billion in its Biotech Division 1989-1995. (Whitacre).

October 1989. ADM hires Mark Whitacre to head the new Biotech division (B.S., M.S.
Anima Science, Ohio State U.; Ph.D. Biochemistry, Cornell U.), then 32 years old.
[Whitacre]. Whitacre had worked for Degussa and was familiar with its amino-acids
technology and strategies. [Hollig].

*Gleaned from scores of articlesin Fortune, The Wall Street Journal, The New York Times,AgBiz
(an Internet magazine), Chemical Marketing Reporter, and similar sources. Other citations may be
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found in the “References’ section above. This section summarizes all events not specifically about
citric acid or high fructose corn syrup (see below).

In early 1990, lysine prices begin to drop to the $1.33-1.35 per pound range in anticipation
of new ADM production. ADM promises production on line by August 1990 in its 47,000
tonneplant. Importsin 1989 were 23,000 tonnes: 10,000 from Japan; 7,000 from Korea; and
2,500 from Mexico. [CMR 2/26/90:16]. ADM production is delayed six months.

U.S. price reaches $1.30 in 1990. One trade source reports U.S. consumption is 150 to 200
million pounds, (worth $200 to $250 million) but this estimate is too high (see next entry).

Industry sources report that feed-grade dry lysine averaged $1.40/1b. in January 1990 and
dropped steadily through May to alist price of $1.05/Ib. (with discounts to $0.95 for large
buyers). In June, new July 1, 1990 list prices of $1.20 are announced; the firming of prices
can be explained by scheduled 7-10 day shutdowns of the Ajinomoto and BioKyowa plants
during normal plant “turn-arounds’. The June ceiling priceis $1.40. [CMR 7/29/91:5].

North American consumption is estimated to be 44,000 tonnes for 1989 and 48,000 tonnes
in1990. In July ADM’s plant is reported to be operating at 40-45% of capacity, whichisto
be expanded to 60,000 tonnes by 12/91. ADM’srivals are skeptical that ADM can reach
60,000 tonnes [CMR 7/29/91:5].

In 1990, U.S. imports reach $39 million at a price of about $1.00/lb. [Stat-USA]. Later
research shows that this figure refers to all organic and amino acids, of which lysineis only
aportion.

February 1991: ADM builds plant in record time, about 15 months from engineering plans
to production. Production starts February 1991. “ Tremendous price war” begins. Whitacre
states that ADM’s original strategy was to cause one of their “weaker competitors’ to exit
with the low prices. [Whitacre].

In 1991, afederal judgein Des Moines dismisses a 10-year antitrust case brought by the DOJ
against ADM and others that alleged price-fixing in the corn fructose industry.

Sometime in 1991, Marc Whitacre began embezzling funds from ADM. The first instance
involved a $100,000 kickback from a payment of $300,000 to an independent contractor.

December 1991: ADM is near full capacity of 60,000 tonnes and aggressively priceslysine
at $1.05 to $1.10/Ib. with a few large transactions reported as low as $0.95/Ib. ADM is
exporting well over half of U.S. output to Europe (whereit is marketed by BASF), Asia, and
Latin America. September prices were about $1.20-$1.30/Ib. [CMR 12/16/91:20].

December 1991: Total U.S. consumptionin 1991 is about 48,000 tonnes. Total U.S. lysine
capacity is about 93,000 tonnes (of which ADM 60K, Heartland 20K, and BioKyowa 13K).
Outside the U.S., Miwon has a 40,000 tonne plant in Korea; and in 1991 Cheil Sugar of
Korea opened a new 10,000 tonne plant in Indonesia. [CMR 12/16/91:20].
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By 1992-1993, ADM isreputed to be the lowest-cost producer of lysine; industry executives
believe that ADM’ s break-even price is below $0.85/Ib. [WSJ 7/28/95:A1].

ADM'’s price drips to as low as $0.60 in early 1992; ADM’s market share soars, but is
“..losng...afew million dollars a month.” [Whitacre].

In early 1992, both the lysine and citric acid divisions are reorganized, placed under V.P.
Terrance Wilson, head of corn products. Wilson urges Whitacre to meet with lysine
producers. [Whitacre]

Spring 1992: Mark Whitacre and at least three ADM employees who reported to Whitacre
opened up bank accounts in Switzerland and the Cayman Islands. Prior to November 1992,
Whitacre and associates implemented a system of false invoices for services performed for
ADM and sent to phony corporations controlled by Whitacre. For example, on November
23, 1993, abogusinvoice for $220,000 was sent to ADM for servicesrendered by Nordkron
Chemie. Payment was approved by Whitacre and sent by ADM to an account controlled by
Whitacre. By the end of 1992, Whitacre had defrauded ADM of $2.5 million. [Eichenwald].

April 1992: Whitacre and Wilson meet with Ajinomoto and Kyowa Hakko in Japan. ADM
has 1/3 of world market and all are losing money at $0.60/Ilb. ADM proposes forming an
“amino acids trade association.” Ajinomoto and Kyowa react favorably. [Whitacre].

June 23, 1992: Wilson, Whitacre, and Japanese managers have the first meeting of the“lysine
association” in the Nikko Hotel in Mexico City. First of many meetings around the world.
They discuss prices and volumes. Wilson repeats an ADM mantra:

“The competitor isour friend, and the customer isour enemy”.

August 1992: Japanese producers apparently are skeptical of ADM’s large volume claims,
so Ajinomoto and Kyowa managers and engineers tour ADM’ s Decatur plant to prove size
of ADM’s capacity. Whitacre clams 250 million pounds (110,000 tonnes) capacity is
operational. [Whitacre].

Summer 1992: Mark Whitacre told Dwayne Andreas that there were severe production
problems in the lysine plant during the last few months. He gave the following explanation:
Some employee of ADM was sabotaging the production process by contaminating the
dextrose vats and trying to extort money from ADM. He said that a “Mr. Fujiwara’ of
Ajinomoto had called him to inform him that Ajinomoto had placed a mole inside ADM’s
lysine plant, that Fujiwarawanted millions of dollarswired to his Swiss bank account, to stop
the mole and to pay for Ajinomoto’s proprietary microbes to fix the problem. Whitacre's
report of this meeting is contained in written FBI investigative reports obtained by the New
York Times.

Later, it was discovered that Whitacre's tale of the mole, the call, and the extortion was a

completefabrication. However, D. Andreas believed the story and acted uponiit. In August,
1992, Mr. Andreas contacted an associate, who got in touch with CIA representatives in
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London. The CIA decided that the alleged extortion was an FBI matter, which was turned
over to the local Decatur, IL FBI agent, Brian Shepard, in November. Notes show that
Whitacre repeated the tale to Shepard. [Eichenwald].

October 1992: Whitacre reports fermentation problems. Lysine production costs were
“running about double our market price’ because of production problems. The market price
for al suppliers was about $0.70 per pound at the time. Dwayne Andreas asks an FBI friend
to help with suspected sabotage in fermentation operations. Michael Andreas was *“ pissed
off” at hisfather’ s action and tells Whitacre not to cooperate fully with FBI (i.e., not to reveal
“lysineassociation”). [Whitacre]. Whether M. Andreasactually ordered Whitacreto obstruct
the FBI investigation is in retrospect doubtful.

November 1992: Whitacre talks privately with Decatur FBI agent Shepard and agrees to
become a“mole’. Telephones are tapped and Whitacre is wired. Whitacre is promoted to
Corporate VP and eventually earns a salary of $320,000 per year. Whitacre's undercover
role lasts officially from January 1993 to July 1995. His FBI contract promises no
prosecution for price-fixing activities from November 1992 onward. [Whitacre].

November 9, 1992: Mark Whitacre makes hisfirst tape for the FBI to prove that ADM was
indeed conspiring to fix lysine priceswith rival manufacturers. He used government-supplied
eguipment to record telephone conversations with Asian co-conspirators.

However, ashisinvolvement increased, Whitacre became agitated about hisrole. At9:100n
the night of November 16, 1992, he called FBI agent Shepard at his home, complained that
the FBI was “destroying him,” that is was trying to hurt M. Andreas and “other innocent
people,” and that he wanted to end his role as amole. On November 18, he again called
Shepard saying that hisADM superiorswere*turning against him” and that he was depressed
and suicidal. He complained that he “could not figure a way to win in this situation.”
[Eichenwald].

November 1992-June 1995: FBI gets hundreds of audio and video tapes of many meetings
involving Wilson, Mick Andreas, Whitacre, James Randall, Barrie Cox, and Japanese and
European managersagreeing to worldwidevolume and pricesof lysine, citric acid, sweeteners
and other corn products. The conspiracy starts shortly after November 1992. [Whitacre].
James Randall is never indicted.

December 17, 1992: Whitacre is concerned that he might be prosecuted. He offersto strike
adeal with the FBI. Before the agreement was concluded, Shepard insisted on hearing more
details about the alleged Japanese sabotage. On December 22, Whitacre failed an FBI lie-
detector test about the truth of his story. He confessed the story was false, but again failed
alie-detector test when he made up a second cover-up story. [Eichenwald].

1992-1993: Sometime in late 1992 or 1993, the FBI became aware that Whitacre was
receiving cash kickbacksfrom vendorsto ADM’ sBioproducts Division. Hetold prosecutors
later that the payments were authorized bonuses. It isnot clear when the FBI became aware
of Whitacre' s embezzlement of ADM. [Eichenwald)].
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December 1992: From 60,000 tonnes capacity in late 1991, ADM’s Decatur plant was
expanded to arated capacity of 113,000 tonnes by 12/92. [CMR 5/10/93].

January 9, 1993: Whitacre signs an agreement to become an undercover FBI informant in
return for certain immunities. [Eichenwald].

January 1993: Shortly after agreeing to become an FBI mole, Whitacre showshisnewly hired
gardener, Rusty Williams, his FBI-supplied briefcase with its hidden micro-cassette recorder.
He refers to himself as “agent 014" because he considers himself twice as smart as James
Bond (agent 007). [Eichenwald].

February 21, 1993: Whitacre authorizes apayment of $3.75 million by ADM to a Swiss bank
account controlled by Mr. Whitacre. [Eichenwald].

March 17, 1993: Whitacre has a taped meeting with his bosses at ADM headquarters. T.
Wilson and J. Randall attend. Whitacre tells them that Ajinomoto is accusing ADM of
backing out of their agreement to limit production evenif lysine pricesfal. A message from
Ajinomoto expressed anger that ADM had not held to itsagreement to limit lysine production
to 9 million pounds (4,080 tonnes) per month if lysine prices remained low. (Prices were
about $1.00/Ib. Inthe U.S. at thetime). Whitacre replied that no definite production limit had
been promised, only that he would “talk with his production peopl€e’ if prices failed to rise.
Mr. Randall asked for Ajinomoto’sreply. Whitacre said they threatened aggressive pricing
action. Wilson said that Ajinomoto’s complaints were unjustified. (See 10/25/93 entry
below). [Eichenwald]. Other evidence indicates that ADM in mid 1993, was operating at
about 10 mil. Ib./month (56,000 tonnes/year). See July 1993 entry below.

In May 1993, lysine prices fell to $0.78-$0.80/Ib. With ADM the most aggressive in its
pricing. Industry sources speculate that ADM may be trying to force Miwon (Sewon) to
withdraw from the U.S. market. [CMR 5/10/93].

July 1993: Experts report that in the U.S. in July 1993 four companies sell lysine: ADM,
Ajinomoto, and Kyowa each have 30 percent of the market (18,000 tonnes each) while
Miwon supplies about 10 percent (7,000 tonnes). U.S. exports jumped from 6,200 tonnes
in 1991 to 38,000 tonnes in 1992, most going to Canada and Europe. With ADM doing
nearly al the lysine exporting in 1992-1993, it appears that its production at Decatur had
reached 53,000 to 56,000 tonnes (47% to 50% capacity utilization), of which 64% to 67%
was exported. U.S. imports in 1992 were 11,000 tonnes, of which 65% originated in So.
K oreaand were made by Miwon, which sellsthrough its agent, Southerland Co. USA. [CMR
5/10/93]. Thus, total U.S. lysine supply in 1993 is approximately 65,000 tonnes (feed-grade
61,000).

By 1992-1993, ADM isreputed to be the |lowest-cost producer of lysine; industry executives
believe that ADM’ s break-even price is below $0.85/lb. [WSJ 7/28/95:A1].

October 25, 1993: M. Andreas and M. Whitacre meet with 2 Ajinomoto executive to resolve
ADM'’ s dispute with Ajinomoto about ADM’sfailure (in Ajinomoto’ s opinion) to adhereto
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an agreed-upon 9-million-pound production limit. This meeting at the Marriott Hotel in
Irvine, Cdifornia, was recorded by the FBI by cameras hidden in the room’ s table lamps.

Andreas proposed that 1993 lysine sales or production levels be used to decide on company
production quotas for 1994 and future years. He further suggested limiting the industry
growth rate to 6 percent per year (or 14,000 tonnesincreasein 1994). The four participants
then began to haggle over the allocation among companies. M. Andreas says. “What would
we bewilling to accept out of that 14,000 tons[sic] and what you would be willing to accept,
isn't that the question?’” The meeting ended in agreement over total industry and company
production targets. Ajinomoto agreed to convey the agreement to the other members of the
lysine cartel and to enforce compliance with the allocation. [Eichenwald].

World sales targets for 1994 were agreed to be: Ajinomoto 84,000 tonnes; ADM 67,000;
Kyowa 46,000; Sewon 34,000; and Cheil 17,000. (WSJ 3/27/96).

October-December 1993: In the months following the Irvine, California meeting, the lysine
cartel works out details. ADM informsthe others about strategiesit usesto fix pricesin the
citric acid market, suggesting that the lysine cartel do the same.

A key meeting was held on December 18, 1993 in the Palace Hotel in Tokyo. A tape
recording showsthat T. Wilson, M. Andreas, K. Yamada (all criminal defendants by 1997),
and others “...adopted with minor changes the volume allocation plan for 1994 worldwide
sales [of lysing] developed by defendants Andreas and K. Yamada... in an earlier recorded
meeting on October 25, 1993, in Irvine, California” This quotation is from a 1998 ruling
handed down by the federa judge in Urbana, Illinois that allows Whitacre's tapes to be
entered as evidence. The ruling aso notes that Wilson explained how ADM’ s arrangements
inits citric-acid conspiracy were valuable as a model for lysine [Chicago Tribune 1/14/98:
Business p.1].

The “citric acid association” receives monthly association” receives monthly reports from
each member. Each year, a Swiss accounting firm audited the numbers at ADM’s London
and Decatur offices. [Eichenwald].

December 8, 1993: Based on an audio tape made by Mark Whitacre, the details of onelysine
price-fixing meeting at the Palace Hotel in Tokyo were recorded in full detail. The meeting
lasted four hours and involved executives from four lysine manufacturers (ADM, Ajinomoto,
Kyowa Hakko, and Sewon), who calmly discussed production and pricesin four regions of
the world (probably No. America, Asia, Europe, and Latin America). Terrance Wilson is
recorded as suggesting that each of the companies telephone its monthly sales figures to
Ajinomoto, which would then tabulate the figures and report back to each company. Mr.
Wilson is quoted as saying: “We have to watch our telephones. We have to watch that. It
can be done, but we must be very careful.” He urged establishment of an association that
would “conceal that...competitors were secretly meeting to discuss price and salesvolumes.”

The New York Times reporter who listened to this and other tapes wrote that: “ One of the
most striking aspects of the whole sorry story was the matter-of-fact nature of its day-to-day
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planning. Here was the stuff of high drama...yet the executive haggled over their illegal
production quotes asif they were negotiating arun-of-the-mill joint venture.” [Eichenwald].

December 1993: World lysine production capacity is estimated to be approximately 200,000
tonnes in 1993, of which the United States consumes 60,000 tonnes per year. Growth in
volume has been sustained at 10% p.a. for many years. [CMR 5/10/93].

March 10, 1994: The “lysine association” holds a meeting in Hawali to exchange sales data.
One executive distributed an agenda for the association’s meeting, commenting that the
organization was “an easy cover-up” for pricefixing. At this meeting each company shared
its February sales figures. They further debated whether to have their monthly or annual
reports to each other formally audited; some expressed concern that audits of only one
product might prove suspicious.

Terrance Wilson reiterated that the representatives of ADM’s competitors were his friends.
He said “1 want to be closer to you than | am to any customer, because you can make it [sic]
where | can make money or | can’t make money... Let’'s put the pricesontheboard... Let's
all agree what we're going to do and walk out of here and do it.” [Eichenwald].

Aslate asMarch 1995, Whitacreis still highly regarded by ADM. In that month, D. Andreas
circulated alaudatory report by theinvestment firm Dain Bosworth which mentionsWhitacre
asthe likely next president of ADM. [Hoallig].

Federal grand jury in Chicago established by DOJ in early June 1995, before raids began.
[WSJ 6/29/95:C17].

The government’s lysine case was initialy headed by James M. Griffin, chief of the DOJ
antitrust divison’s regional office in Chicago. By March 1996, Deputy Attorney General
Jamie Gorelick (the no. 2 Justice official) has assumed supervision of the three ADM-related
grand juries and the criminal investigation of Whitacre [WSJ 3/27/96]. Assistant Attorney
General for antitrust Anne K. Bingaman was also involved in supervising the prosecution.
In the fall of 1995, Gorelick brought in Scott Lassar, first assistant U.S. District Attorney in
Chicago, to co-direct the prosecution with Griffin when Whitacre' s embezzlement and tax
fraud cameto light. Lassar, ahighly regarded and experienced prosecutor, would probably
become the lead trial lawyer against ADM.

Jodl 1. Klein was transferred from the White House in the late spring of 1996 to work
together with Gorelick on the ADM cases. Gorelick left a few months later, and when
Assistant Attorney General Bingaman resigned from her post in October 1996, Klein was
appointed acting Assistant Attorney General for antitrust. He was confirmed by the Senate
inmid 1997. [Hollig]. Like Bingaman, Klein would become identified with a newly assertive
Justice Department in antitrust matters.

The night of June 27, 1995: FBI sends 70 agents to houses of ADM officers, raids Decatur

corporate headquarters of ADM, and issue subpoenas for records on corn products from 10
multinational manufacturers. ADM, Cargill, Ajinomoto, Kyowa Hakko, Sewon, Samsung,
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TateandLyle' sA.E. Staley, CPC International, Bayer, and Hoffman-LaRoche. Eventswidely
reported in world press. [WSJ 6/29/95: C17].

Virtualy every corporate officer of ADM from D. Andreas on down wasinterviewed by the
FBI that night. However, the search warrant restricted the headquarters' search to the offices
of only M. Andreas, Wilson, Cox, and Whitacre. D. Andreas immediately hires the
Washington law firm of Akin, Gump which is governed by Robert Strauss, friend of D.
Andreas and ADM director. [Hollig].

Subpoenaed and seized ADM documents show 1992-1995 monthly “ salestargets’ for lysine
and actual monthly sales for three largest world producers. [WSJ 7/28/95: A1].

June 28, 1995: Whitacre confides his role as FBI mole to John Dowd (attorney of Akin
Grump team hired by ADM to interview employees). Whitacre claims that Dowd promised
attorney-client confidentiality. [Whitacre].

June 29, 1995: Whitacre ordered to leave ADM headquarters, is formally fired August 7,
1995, and is charged with fraud and embezzlement of at least $2.5 million. (Amount later
raised to $10 million). Whitacre hiresapersonal lawyer to defend himself; he attempts suicide
in late August. [Whitacre].

July 1995: Kyowa Hakko statesthat it was a“minor player” in setting lysine prices and that
bigger Ajinomoto coerced Kyowainto colluding. Cargill denies involvement in price fixing
in citric acid or corn sweeteners. [WSJ 7/28/95: A1].

July 1995: Howard Buffett, son of billionaire investor Warren Buffett, resigns his post with
ADM'’ s Board of Directors and as a special assistant to D.Andreas, in reaction to the ADM
scandal. [Ag Biz 9/7/97].

July 19, 1995: At itsregular quarterly meeting, the ADM Board of Directors appointed 9 of
its 17 members to a special subcommittee in charge of advising the management on the
criminal and civil suits arising from the aleged price fixing. Co-chairs were M. Brian
Mulroney (Canadian Attorney) and John H. Daniels (ret. ADM chairman). Other members
are Shreve Archer (privateinvestor, heir of founder), Ralph Bruce (retired ADM exec.), Ray
Goldberg, R. Ross Johnson (Chair of RIM Group), Mrs. Nelson “Happy Rockefeller, John
Vanier (farmer). O. Glenn Webb (Chmn. Growmark). Ages are 56, 73, 72, 78, ?, ?, 69, 67
and 59. Archer isfather of ADM Treasurer C.P. Archer; Vanier is brother-in-law of H.D.
Hale, Chair of ADM Milling Co.; Webb is CEO of co. With ADM JV; Mulroney handles
ADM'’s Canadian legal business; Goldberg and Goldberg's father were close friends of D.
Andress, asisRockefeller. [ Thus, only Bruce and Johnson are believed to be outside director,
in the strict sensg].

It is normal practice for cos. To form special committees for sensitive matters, excluding
employee board members, and including only “outside” members [WSJ 7/20/95:A4].
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July-October 1995: Subpoenaed documents from a dozen firms are received by DOJ
investigators. ADM stock price falls 24% or by $2.4 billion in market value.

September 1995: More than 20 civil suitsfiled against ADM by buyers of lysine, citric acid,
or HFCS. Severa seek class-action status. Some want consolidation across products or
change in venue. [WSJ 9/26/95:B8].

October 27, 1995: A long news article in the Wall Street Journal profiles the extraordinary
management style of ADM and its CEO.

Dwayne O. Andreas, born in 1918, was made a director of ADM in 1965 and groomed for
the position of CEO from that time. Although he owns personally less than 1% of ADM’s
stock, “...Andreas has gained near-total control with the help of family members, loyal
executives and directors whose combined stake is nearly 15%... He collaborates with his
biggest competitors, spends prodigioudly to influence the media and public opinion, and
spreads large sums among politicians of all stripes.” (Al). “Over the years, he has moved
aggressively to neutralize any obstacles to his dominance...” At the 10/95 annual meeting,
“...he summarily cut off acritic by turning off his microphone [and said] ‘I’'m chairman. I'll
make therulesas| go along.”” Article caled this “rough tactics.”

Andreasisgiven much credit for ADM’ s superb performance: 1987-97 stock appreciation of
17% p.a. vs. 15% for the Wilshire 5000. Wall St. analysts see ADM asimpervious to take-
over.

The sugar program’s major beneficiary is ADM; fructose generates about 40% of ADM’s
earnings. Also, ADM dominates ethanol production, which gets a 54¢/gal. federal subsidy.

Andreas was called the “Forest Gump of the political-influence money game’ by Fred
Wertheimer. Andreas& ADM’ sPAC hasgiven generously to both partiesand al presidents.
He givesto the Democrats and to GOPAC. “He buys futuresin Washington” says Charles
Vanik. He courted both Gorbachev and Y eltsin, Robert Dole and Elizabeth Dole ($1 million
to Red Cross). Lobbying is through National Corn Growers Association, Corn Refiners
Association, Renewable Fuels Association, etc.

Andreas often says “Keep your friends close and your enemies closer.” So in 1992, ADM
built a 3.5 mile pipeline from its Decatur plant to A.E. Staley’s plant. Reduces risk and
helped Staley break a (threatened?) strike. ADM owns 8% of Tate & Lyle (Staley’ s parent)
and hasaMex. JV with Staley in HFCS. Andreas denies having an aliance with Tate. Does
have many JVswith grain coops. Growmark, Gold Kist own 2.0, 2.7 mil. shrs. of ADM and
are on the Board.

ADM Board is “exceptionally supportive” of Andreas. 4 members are Andreases, 6 are

current or former ADM officers. Even four “outsiders’ are closely connected to Andreas:
Mulroney, Strauss, Goldberg, Webb. Total 17.
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All mgor decisions made at the top by 3 or 4 officers, D. & M. Andreas, James Randall, and
T. Wilson. Managers have no budgets, little paperwork, informa meetings. Secrecy within
and without is extreme, e.g., no quarterly earnings reported.

Andreas delights in his image as the most important agribusiness leader & hisrole in back-
channel diplomacy for U.S. presidents.

Legal problems have not stuck: gave $100k in cash to R. Nixon; wrote $25k check given to
Watergate burglar B.L. Barker; prosecuted for illegal $100k corporate gift to Humphrey;
fixed $8k by FEC in 1993. ADM sued by rivasfor theft of tech. (Ajinomoto, Ralston).

ADM hedgesits bets with generous support of key news programson ABC (ThisWeek With
David Brinkley), NBC (“Meet the Press’), CBS (“Face the Nation™), and PBS (Jim Lehrer
Newshour). Spent at least $16/mil. 1/94-4/95, incl. 27% of the PBS show’ s budget. ADM
also owns 10% of American Publishing newspaper chain which ownsthe Chicago Sun Times.

More subtle contacts: Andreasischairman of the SewView condo in Bal Harbour, FL., where
Bob Dole and Brinkley both own condos. [WSJ 10/27/95:A1].

Another form of influence cultivated by Andreas and ADM is through its membership and
support of agricultural trade associations and other agricultural support groups. Most ADM
lobbying for subsidies, trade barriers, or other government favorsis done through the Corn
Refiners Association, the Renewable Fuels Association (for ethanaol), and the National Corn
Growers Association (NCGA). Thelargemembership rollsof groupslikethe NCGA impress
members of Congress. ADM has given millionsto land-grant universities“...virtually buying
deans, professors, and chairs.” (Andreas was the founding patron and president of the
International Agribusiness Management Association).

D. Andreas hasalong history of making large political contributions, and has got into trouble
at times. Investigators during the Watergate scandal found a $25,000 check written by
Andreasin one of the burglar’ s bank accounts. After President Nixon resigned, a bundle of
$100,000 in cash given by Andreas was found in the White House safe and later returned.
“During Senator Sam Ervin’simpeachment hearings, Andreas reportedly dodged subpoenas
by living in Europe.” Andreas and his wife were fined by the Federal Election Commission
for excess contributions. “Andreas, his family and ADM are, by far, the largest political
contributors in the country.” [Hallig).

1995: Department of Justice sources gave the annua world lysine “market shares’ of the
cartel members as: Ajinomoto 34.0%, ADM 26.4%, Kyowa Hakko 18.1%, Sewon 14.2%,
and Cheil 6.3%. Other companies not in the cartel accounted for 1.0% of the world market.
The Herfindahl Index of concentration was 2,422 and CR4 = 92.7%.

Whether the shares are based on production volumes or sales revenuesis not stated, but it is

probably the former. These shares correspond very closely to the shares reported by
Eichenwald (1997) and shown in Table 2 of this report. (WSJ 7/9/98: B10).
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November 1995: ADM faces 11 private antitrust suits by lysine users. More than 30
shareholderssuefor “material mismanagement.” Total suitsriseto morethan 70. M. Andreas
and Wilson told they will be indicted by the DOJ. [WSJ 11/17/95].

January 1996: The lysine class-action suit is assigned to Judge Milton Shadur of Chicago’s
U.S. District Court. He auction’s the right to represent plaintiffs to Kohn, Swift & Graf of
Philadelphiafor afixed fee of $3.5 million. [WSJ 2/15/96:B10].

February 1996: Total suitsagainst ADM reaches 85+, including 14 by lysine buyersor groups
of buyers. Some of thesearelater consolidated. ADM createsa“reservefund” to pay suitors,
but sizeisunknown, and statesthat it iswilling to consider settling out of court (SEC filing).
ADM’slegal costs for October-December 1995 reach $6 million. [WSJ 2/15/95:B10].

March 1996: Michagl Andreas (Exec. VP), James Randall (President), and two more ADM
officersresign from the 17-member ADM Board. Board will consist of mgjority “outsiders’
for first time. Dwayne Andreas (77 years old) remains Chairman, CEO, and Board member;
other Andreas close friends include brother Lowell, M. “Happy” Rockerfeller, Ray A.
Goldberg, Ross Johnson, and Brian Mulroney (former Canadian premier and lawyer
representing ADM in Canada). [WSJ 3/22/96:A2].

Spring 1996: DOJ s case falters because not a single ADM officer will agree to cooperate,
Wilson refuses to plea-bargain; in a very unusual move, DOJ announces that D. Andreas is
not atarget. Whitacre' stestimony isweakened by ADM’ s embezzlement suit and by hisown
admissionthat hedid not pay taxeson at least $10 million inincome. Somelargelysine buyers
(e.g., Tyson Foods) refuse to cooperate (Don Tyson is another close friend of D. Andreas).
Powerful Washington law firm of Williams and Connolly hired to defend ADM from DOJ
lysine prosecution. [WSJ 3/27/96:A1].

March 1996: ADM and its Board now have 70 civil suits against them. In an unusua move,
al three grand jury cases against ADM et al. come under the supervision of Jamie Gorelick,
No. 2 DOJ antitrust official; shows government’s high priority and extreme caution. [WSJ
3/27/96:A1].

April 1996: For thetwo years 1994-1995, ADM, Ajinomoto, and Kyowaagreeto pay “treble
damages’ of $45 million ($25, $10, and $10 million, respectively) to about 150 buyers who
agree to join a class-action group. Settlement was negotiated by Kohn, Swift and Graf of
Philadel phiawhich won a novel January legal-services auction. Kohn' s fees were the lowest
offered (capped at $3.5 million for any settlement > $25 million). Such a fee arrangement
offers perverse incentive to settle with haste. Kohn never hired any economic experts and
completed the deal a shockingly swift time (3 months). (Normally, civil suits are negotiated
and tried and settled after criminal cases settled, but ADM et al. have not yet been indicted!)
Moreover, no ADM officialshaveyet submitted to pre-trail “discovery” (fact-finding). Legal
experts consider a settlement offer at this early stage of discovery very surprising. Judge
Milton Shadur must approvethis class-action dedl. Lysine buyers must decideto join, opt out
and pursue a separate suit later, or to bring no actions whatsoever.
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An executive of one large buyer of lysine (probably Tyson) said they will not sue because
even at $1.20/Ib., it was “still agood buy” compared to lysine obtained in soybean medl; i.e.,
the buyer was till receiving a portion of its consumer’s surplus.

It isreported that six outside directorsform a special committee to overseethe antitrust legal
strategy; this committee is urging ADM to plea-bargain with the DOJ. [WSJ 4/12/96:A1].

Wall Street reacts positively to the news of the proposed lysine class-action settlement.
ADM’s stock rose 2% in one day. If accepted, the class-action settlement would represent
an annual overcharge of 2 to 3% of U.S. sales. [WSJ 4/15/96:A1].

April 19, 1996: Three replacements on the ADM Board are announced, but two are believed
to be“close’ to D. Andreas: Mollie Hale Carter, daughter of retiring ADM VP and niece of
aremaining Board member; John Block, Illinois hog farmer, former Secretary of Agriculture,
and active member of many associations in which D. Andreas is active. [WSJ 4/19/96:A4].

May 1996: ADM startsto negotiate actively to settle class-action suits(lysine, citric acid, and
shareholders). More than 90 suits have been filed. [WSJ 5/16/96:B8§].

June 1996: ADM fights subpoenas by DOJ concerning Whitacre' s untaxed income through
phony invoices. Whitacre claimsthat it was company policy to reward top officersinthisway,
that it avoided jealousy by junior officers with lower compensation. Whitacre has admitted
to receiving $3.75 million in ADM funds through a phony Ukrainian company in 2/95 and
$2.5 million through a bogus contract with a Swedish agricultural company in 10/93
ostensibly to pay for fermentation technologies. [WSJ 6/19-1996:A3]

July 9, 1996: 25 ADM lysine customers opt out of the proposed class-action settlement and
7 others object to the size of the proposed settlement, partly because of anaysis by John M.
Connor that concluded that afair settlement would be 11 to 12 timeslarger than the proposed
$45 million. ADM’ slawyers and economists criticize the estimate astoo high. The DOJ has
not yet filed crimina indictments. [WSJ 7/10/96:B4]. See Appendix B.

July 15, 1996: Plaintiffs that opted out argue before Judge Shadur that the proposed
settlement of $45 million unreasonable and hasty. ADM et al. promise to pay that amount.
ADM isordered to reved lysine cost of production to the lawyers representing the opt-out
firms. [WSJ 7/16/96:A2].

July 21, 1996: Judge Shadur approves the class-action settlement as “reasonable and fair”,
but 33 companies decide to “opt out”, which frees them to bring their own private antitrust
suits. Most of the * opt-out” firms probably settled privately with ADM et al. inlate 1996 or
early 1997, but the terms of these settlements are not revealed. Some of the “opt-out” firms
take no action. [WSJ 7/22/96:B5].

August 27, 1996: In ashocking setback for ADM, the three largest other co-conspiratorsfile

guilty pleasin U.S. District Court. Ajinomoto, Kyowa, and Sewon admit price fixing and
agree to testify against ADM. Three executives admit guilt, pay personal fines of $75,000
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each, and also agree to cooperate with the DOJ. The DOJ now has three credible witnesses
to corroborate Whitacre' s charges. [WSJ 8/28/96:A3].

September 1996: Two inssde ADM Board membersresign. The two former ADM officers
cite their ages as reasons (74 and 79 years) for quitting. Since the scandal erupted, 8 board
members have resigned. However, 10 of the current 17 board members are ADM officers,
retired officers, or close relatives of officers. D. Andreas's sadlary remains fixed at $3.6
million; no bonus or merit raiseis awarded. SEC filing shows that “outside” directors were
paid “unusually high fees” of more than $100,000 per year. One new “outside” director is
Glenn Webb, Chairman of Growmark, Inc., amajor supplier of ADM. ADM’ sfiscal 1996 net
income was $696 million, a 12.6% decline from fiscal 1995. On June 30" , ADM had $2.5
billion in cash and liquid securities. [WSJ 9/17/96].

September 1996: In ADM’s annual report for the fiscal year ending June 30, 1996, the
company reportsthat selling general and administrative (S,G, & A) expensesincreased at least
$37 million because of thelysine and citric-acid antitrust litigation. Asno finesor settlements
were paid up to June 1996, these represent lawyers' fees, probably in the $40 to $50 million
range for 1997. (From other SEC filings, we know that legal costs were $6 million during
10/95-12/95 and $25 million during 7/96-9/96). [ADM].

September 22, 1996: ADM files$30 million suit against Mark Whitacre, including $20 million
in punitive damages, for embezzlement of $9.5 million from ADM. [WSJ 9/23/96].

September 29, 1996: ADM surprisingly offersto pay $30 million to settle ashareholders' suit
arising from its price-fixing activities. ADM’slysine sales are estimated to be $300 million
worldwide. [WSJ 9/30/97:A3].

October 15, 1996: ADM pleads guilty of criminal price fixing and will pay the DOJ $70
million for the lysine conspiracy. It aso agreesto help the DOJ prosecute its own corporate
officers, M. Andreasand T. Wilson. Barrie Cox and other ADM officersare given immunity.
ADM stock climbs to arecord high $21.75, up 5.5% in one day. The Wall Street Journal
clamsthat the “Andreas Era’ at ADM could be over. However, D. Andreas has a brother
on ADM’s Board and one son and two nephews who are current ADM officers.

Although the fines paid by ADM for lysine are most five times larger than previous fines,
ADM gets two valuable concessions from the DOJ. First, the DOJ will not prosecute ADM
for price-fixing in corn sweeteners, potentially the largest case in terms of fines and
overcharges. Second, the DOJagreesto end afedera grand jury investigation in Springfield,
Illinoisof ADM'’ stheft of technology and trade secrets. [WSJ 10/14/96:A3 and 10/16/96:A4].

Hollis suggests that the dim prospects for Bob Dol€'s winning the presidency may have
played arole in the timing of ADM'’s capitulation. He also notes that ADM *“upstaged the
DOJ press conference” set for 10/16/98 by leaking news of the plea and by emphasizing the
huge fine rather than DOJ concessions.
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October 15, 1996: The DOJ states that ADM s the first of many price-fixers to pay new
higher fines based on the “two-times” rule (up to twice the profits made from the conspiracy
or twice the harm to victims, or less if the perpetrator cooperates). The $70 million lysine
fineistermed a“turning point” in determining fines for crimina pricefixing. Because ADM
controlled %2 of the U.S. market, the implied overcharge for 1994-1995 by all three
conspiratorsisat least $70 million and treble damages $210 million. Thislatter amount is4.7
times larger than the class-action settlement approved by Judge Shadur in July but is about
50% of the amount calculated by Connor for the same period. [WSJ 10/16/96:A4].

Where does the $70 million fine (plus $30 million more for citric acid) actually end up?

Since 1994, the U.S. Treasury has place al criminal fines assessed for price-fixing and other
illega actsinto a specia “Crime Victims Fund.” Monies in the Fund are dispersed to the
states annually on the basis of population to aid victims of violent crimes, such as those
injured or killed in the Oklahoma City federal-office bombing. 1n 1996, the fund dispersed
$529 million. The largest source of fundsin 1996 was afine of $340 million paid by Daiwa
Bank for fraudulently covering up huge bond-trading losses; the $100 million paid by ADM
was the second largest contribution to the Fund. Other ADM co-conspirators paid an
additional $95 million to this fund in 1996 and 1997, bringing the total to $195 million.
[Bloomberg News Service Wire].

October 15, 1996: ADM reveals that, during its fiscal quarter ending September 30", it
incurred price-fixing costs of $174.4 million, compared to quarterly operating earnings of
$180 million. Of the $174.4 million, $100 million is to settle the DOJ crimina cases, $25
million for the lysine class-action civil suit, $25.4 million for the proposed citric-acid class-
action suit, and $25 million for legal costs for three months (July-September 1996). [WSJ
10/16/96]. The fines and settlement payments are not deductible for federal income-tax
purposes.

October 15, 1996: Testimony in an unnamed civil suit said that ADM raised prices of lysine
by 75% during the conspiracy. Steven Ross of the DOJ s reported to have said that the fine
imposed on ADM is hard to make high enough to hurt the company. [S. Louis Post Dispatch
(10/15/96):A1].

October 16, 1996: ADM sues Mark Whitacre in a Swiss court to force the return of $6.25
million deposited there. Inaddition, ADM is seeking $30 million from Whitacrein state court
in Decatur, IL.

October 17, 1996: ADM holds its annual shareholders’ meeting. M. Andreas is placed on
“administrative leave” and T. Wilson, age 58, announces his retirement, at a contentious
annual meeting. At last year's meeting, Chairman D. Andreas imperioudy dismissed the
importanceof thegathering legal stormand stifled discussion onthe price-fixing charges. This
year, he briefly apologizes to shareholders. The Board of Directors rejected Andreas’ offer
to resign. A resolution offered by two magjor institutional ownersto raise ADM’ s standard of
“independence’ for outside directorsreceives an unusually high 42% of the vote. The Board
awarded M. Andreaswith a15% raise just before placing him on leave; D. Andreas also gets
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a smaller pay raise. There is no known successor for the 78-year-old chairman. [WSJ
10/18/96].

October 20, 1996: Ajinomoto triesto plea®no contest” in criminal pricefixing inlysine. (This
type of plea cannot be used in evidence in related civil trials). U.S. District Court Judge
Ruben Castillo angrily rejected the pleawhen he learned that Ajinomoto destroyed evidence
after the June 1995 FBI raid. Kyowawas alowed to plead guilty and pay $10 million. Kyowa
and Sewon stated that they were forced to join the conspiracy because of “threats and
intimidation by Ajinomoto and ADM”. Nine Ajinomoto executives were granted immunity
because they will testify for the DOJ, but the lead conspirator Kazutoshi Y amada was not.
Sewon’s U.S. unit saysit istoo poor to pay $10 million. [WSJ 10/21/96:A4].

On October 21, 1996, Ajinomoto sued ADM for patent infringement in U.S. District Court
in Delaware. Ajinomoto claimsthat 14 Russian inventors working for afirm called Genetika
sold patent rightsto production methods covering 20 amino acids, including lysine, threonine,
etc. in October 1991.

November 1996: the ADM Board names a three-person “ Office of the Chief Executive’ to
assist chairman D. Andreasin managing the company he hasled since 1970. Thethreeinclude
James Randall (age 72), long-time President and COO of ADM; Charles Bayless, VP for
soybean processing; and a nephew of D. Andreas. Board member Gaylord Coan, CEO of
Gold Kigt, is named Vice chairman, atitle aso held by M. Andreas. Gold Kist has a joint
venture with ADM. These changes are the first step in assuring Wall Street that ADM has
asuccession plan for D.Andreas. [WSJ 11/1/96:A3].

November 1996: Ajinomoto pleads guilty to one count of criminal price fixing of lysine.

Fal 1996: Buyers of lysine that opted out of the class action suit quietly negotiate private
agreements with ADM et al. Settlement amounts may never be known because ADM does
not have to reveal costs of settlement that it decides will not have a*“materia effect” on its
earnings.

December 3, 1996: A federal grand jury in Chicago hands down four criminal indictmentsfor
aprice-fixing conspiracy in the world lysine market. Under the Sherman Act the maximum
persona penalties are 3 years in prison and $350,000. The four are: Michael Andreas,
Terrance Wilson, and Mark Whitacre, al former employeesof ADM; and Kazutoshi Y amada,
managing director of Ajinomoto, whose U.S. subsidiary Heartland Lysine, Inc. is
headquartered in Chicago. In late December 1996, an arrest warrant was issued by a U.S.
federal magistrate for Mr. Y amadawho has refused to cometo the United Statesto facetrial.
The Japanese Ministry of Justiceis considering extraditing Y amadato facetria inthe United
States. A small South Korean company, Chell Jedang, Ltd. also pleaded guilty and paid a
$1.25 million fine. Wall Street analysts worry that tapes of price-fixing meetings could
contain items that would further damage ADM'’ s relations with customers.

Mark Whitacre, an FBI mole for 2%z years, was apparently charged because he refused to
admit tax fraud and wire fraud against ADM; some of the fraud took place while Whitacre
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wasamole. The DOJ offered Whitacre immunity against pricing fixing chargesfrom thetime
he began cooperating in November 1992, but he is being indicted for price-fixing activities
that took place prior to November 1992. Whitacre claims that the FBI induced him to
confess but never told him of his“Miranda’ rights. [WSJ 12/3/96:A6 and 12/4/96:A3].

December 1996: The JapaneseMinistry of Justicewill consider extraditing Kazutoshi Y amada
of Ajinomoto to the U.S. to face criminal price-fixing charges if arequest is made by U.S.
officids. Mr. Yamadawill not voluntarily appear in Chicago, as ordered on 12/9/96. [WSJ
12/30/96].

January, 1997: More details emerge about Whitacre's tax-evasion indictment, returned in
U.S. Digtrict Court in Springfield, IL. The scheme began in 1991, when he declared on his
income tax return that he owned no foreign bank account. By 1994, he had bank accounts
in Switzerland, Hong Kong, and the Cayman Islands. He also is charged with obstruction of
justice because he is alleged to have tried to persuade a witness to lie to the grand jury.
[AgBiz 9/7/97].

February 1997: In aFortune interview, Mark Whitacre states that in November 1992 (when
he began his FBI molerole) ADM had started lysine price-fixing discussions, but had not yet
implemented the plan quite yet. (Note that Whitacre has immunity from all price fixing
charges beginning in November 1992, but not before). He also quotes M. Andreas as saying
that Cargill would never fix pricesasamatter of policy. He chargesthe FBI with suppressing
thisand other evidence, including pricefixing discussionsinvolving D. Andreas and President
Jm Randall. When the DOJ found out about the non taxed income Whitacre had received,
they cancel ed certain paymentsor alowancesthat he had been promised. Whitacre claimsthat
he has a tape of M. Andreas approving a $2.5 million illegal bonus for Whitacre. Whitacre
says that he is being treated for manic-depression.

In December 1996, the DOJ launched an internal investigation of Whitacre's charges of
officia misconduct: suppression of price-fixing tapes (about Cargill & D. Andreas), denying
Whitacre access to a lawyer or doctor, and failure to follow Miranda rules. Whitacre's
charges about FBI misconduct, if true, will be useful to the other ADM defendants.

Whitacre admits he has tapes about price-fixing meetings and his dealings with the FBI that
he has not turned over to prosecutors. In November 1996, those tapes were subpoenaed by
a federal grand jury and Whitacre was questioned about them by the panel. [Fortune
2/3/97:82-92].

February, 1997: Mexico opens an investigation of lysine price fixing [ADM].

March, 1997: It isreported that opt-outs from lysine class action suit settled for $20 million.
One lawyer representing lysine plaintiffs said that those who took the $45 million settlement
were “as dumb as rocks.” [Alan Guebert. “Ag Is Sacred.” The Pantograph (3/2/97):E3].

March, 1997: A class-action caseunder Californiastatelaw by 20 animal-feeds manufacturers
against ADM et al. was settled in San Francisco County Superior Court. Each client was
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awarded $50,000, which was 17% of the value of the lysine purchased. Lead attorney Jeff
Parrish stated that this settlement was one of the largest class-action settlements ever
recorded (in California?). “In most class-action suitsthe amount of recovery is 7% or lower,”
he said. Other lawyers interviewed agreed with the “7% or lower” figure [San Jose, CA
Business Journal (3/17/97):3].

April, 1997: A Corporate Reputation Survey by Fortune magazine ranks ADM last among
food processors. [Fortung].

April, 1997: A deputy director of Japan’s Fair Trade Commission came to central Illinoisin
the last week of April to learn more about how the lysine case was investigated. [Journal of
Commerce 4/30/97:6B].

April, 1997: The class-action case encaptioned “Big Valley Milling et a. v. ADM et al.” was
settled for $2.125 million. The settlement covers indirect buyers of lysine in 16 states that
allow such recoveries. [Feedstuffs (4/21/97):5].

April, 1997: Onewriter callsADM “Jm Lehrer’ sFallen Angel” and opinesthat thefineswere
“abargain” and a“sweetheart deal.” ADM hasunderwritten NPR’ snews program for several
years at a cost of $3.8 million [Nation (4/7/97):11].

April, 1997: Settlement of ADMs shareholder’s suit was approved by the court on 4/11.
Three ADM officers (M. Andreas, T. Wilson, and M. Whitacre) scheduled to go ontrial May
1998.

May, 1997: ADM announces itsintention to build anew bioproducts manufacturing plant in
Cedar Rapids, |A to make glycerol, lysol, xanthan gum, citric acid, lactic acid, theronine, and
tryptophan. [ Feedstuffs (5/12/97):1]. Another source statesthat the new Cedar Rapids plant
will make 100 million pounds of lysine annually beginning in the fall of 1998. Moreover,
lysine production at ADM’s Decatur, IL plant isto be expanded to 350 million pounds by
12/97 at a cost of $80 million. [Cedar Rapids Gazette 5/8/97].

May, 1997: The lawsuit in Switzerland against Mark Whitacre is quietly dropped. [Ag Biz
9/9/97]

June 12, 1997: The EU opens an investigation of ADM’ s European lysine business, which
accounts for about 25% of ADM’s world lysine sales of $280 million and also 25% of the
EU’ s total lysine market [WSJ 6/13/97:A16]. The day of the announcement, ADM’ s stock
fell 4.0%.

June 12, 1997: DG-4, the competition-policy directorate of the European Commission,
announced that its investigators raided offices of ADM and Kyowa Hakko Kogyo in Britain
and Germany seeking information on price fixing in lysine. ADM'’s offices in Kent and
Weishaden and Kyowa's offices in Dusseldorf were affected. According to a Commission
source, Ajinomoto is cooperating with DG-4. Under EU laws, companies that cooperate on
such investigations can receive reduced fines [ The Guardian 6/13/97:25].
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June 1997: ADM made a proposed settlement in responseto 17 shareholders’ suits charging
gross mismanagement by the Board of Directors. The Directors agree to pay $8 million to
ADM (covered by insurance), to require classes in corporate governance for directors, that
only outside directors will serve on the board’s audit committee, that no directors on the
board’s audit committee, that no directors on the board before audit committee, that no
directors on the board before June 1995 can nominate new directors. No specific directors
are required to resign. [WSJ 6/2/97:A6].

June, 1997: G. Allen Andreas, nephew of Dwayne Andress, is appointed CEO and President
of ADM, assuming most of the responsibilities of A. Andreas, G. Andreas, and 72-year-old
President James Randall. Randall “typically built plants with plenty of excess capacity...a
strategy that...helpswarn away competitorsfrom marketsin ADM’ sgunsights.” G. Andreas
has spent $1.8 billion on acquisitions and plant expansionsin fiscal 1997 aone, including two
acquisitions of cocoa plants with 410,000 tonnes of grinding capacity that makes ADM the
world's largest processor. Three firms control 40% of world cocoa capacity. [WSJ
6/24/97:B13].

June, 1997: Tapesmade by Mark Whitacre of price-fixing meetingsare ordered to bereleased
to attorneys representing class-action plaintiffs. Both the DOJand lawyers for M. Andreas
and T. Wilson object to their release.

June 30, 1997: ADM issues its annual report for its fiscal year ending this day. The
“Management Discussion” revealsthat S,G, & A expenses increased substantially in FY 97
because of antitrust litigation expenses of $240 to $250 million (an increase of $171 million
over FY 96 antitrust expenses of $70to $80 million). Moreover, ADM’ seffectiveincome-tax
rate rose from its historical 33 to 34% level to 41% principaly because the fines and
settlements are not tax-deductible (see Table A-1).

Pre-tax income declined from $1,182 millionin FY 95, to $1,054 million in FY 96, and to $644
millionin FY97. Changesin profitsfor ADM in most years are driven by changes in output
volume, output prices, and raw material prices. However, direct antitrust litigation costswere
equal to 55 to 63% of the 95-96 profit decline and 59% to 61% of the 96-97 decline. In
addition, the price declines of lysine and citric acid from FY 95 to FY 97 were probably in the
10 to 20 percent range, thus reducing ADM’ s worldwide sales of these products by $40 to
$100 million, ceteris parabus. Finaly, ADM’s top management was so distracted by the
litigation during 1995-1997 that it is possible that profitable strategic moves werelost. Itis
conceivable that all of the ADM profit declines may be attributable to antitrust violations.

The FY 97 antitrust costsfor ADM amounted to 18% of ADM’sliquid assets available at the
beginning of FY97. A FY96-FY 97 declinein liquid assets off $627 million was the primary
factor responsiblefor adeclinein stockholders' equity, thefirst such declineby ADM in many
years.

Jduly, 1997: Two state pension funds (California's CALPERS and Florida) appea the
settlement of the shareholders' suits against ADM’ s Board of Directors. They object to the
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lawyers fees (49% of $8 million) and to the weal definition of an “independent director.”
[Ag. Biz 9/9/97]

July, 1997: The Commodity Futures Trading Commission barsany ADM employeeinvolved
in ADM’scriminal conduct fromworking for two futures-trading companiesowned by ADM.
Thetwo companieswill be required to perform special weekly monitoring of trading for four
years. [Ag Biz 9/9/97].

July, 1997: Cargill decides to enter the U.S. lysine market, rivaling ADM. A joint venture
with Degussa AG of Frankfort, Germany, the world' s largest maker of amino acids, to be
built in Blair, NE at 165 mil. |b. capacity. The Blair plant began operating in 1995 after an
investment cost of $300 million. To add thelysine capacity the added cost will be about $100
million, but will give Cargill about 1/3 of world market of about $1 billion. ADM has %2
world market and production costs of $0.60/Ib. Degussa has 25 plants, 26,000 employees,
and $24 billion in sales. Cargill employs more than 76,000 people. [AgBiz 9/9/97 and WSJ
7/9/97:A4].

September 30, 1997: ADM’s SEC 10-K report lists three federal grand juries and three
foreigninvestigationsinvolving rice-fixing against ADM (Mexico-lysine, EU-lysine, and EU-
citric acid). In addition, ADM is a defendant in 30 federa HFCS suits, 1 HFCS plus corn
syrup, 6 California state class actions on HFCS, 1 Alabama state class-action on HFCS, 5
state class action lysine cases, “several” opt-out-firm lysine cases, 13 citric-acid cases (11
class actions), 6 state class actions on HFCS plus citric acid, 6 state class actions on all three
products. [ADM].

October 12, 1997: Mark Whitacre pled guilty to fraud and embezzlement of $9 million
from ADM and tax evasion. During most of the period (1991-1995) Whitacre was an FBI
informant. The DOJwill recommend ajail sentence of 6 1/2 to 8 years. Three subordinates
of Whitacrewereinvolved in acomplex schemethat created phony subsidiaries, fakeinvoices,
and secret bank accounts in Switzerland, Germany, Hong Kong and the Cayman Islands.
Marty Allison, who was working for ADM in Germany, pleaded guilty in early 1997;
Reinhard Richter, who was based in Mexico City, has also been charged. Whitacre formerly
charged the FBI with misconduct, but no supporting evidence has come to light. [WSJ
10/13/97:B10Q].

In late 1997, Ajinomoto was reported to be expanding its IA plant, and Cheil sugar its
Indonesian plant. Sewon announced an expansion of its Korean plant from 96k tonnes in
1997 to 135k by mid-1998. [CMR 10/27/97:16]. Moreover, Biokyowaintendsto expand its
MO plant to 25k tonnes capacity in 1998, and will double the capacity of its Fermex plant (to
40k for three amino acids), bringing its global capacity to 100k tonnes. [CMR 1/26/98:4].
However, in March 1998 the Asian financial crises blocks Kyowa's plans. It's parent,
Daesang Group agreed to sdll al itslysine assets (including technology) to BASF for $600
million. Lysine sales are about $150 million and account for 20% of Daesang’'s saes.
Daesang’'s debt/asset ratio will drop from 3.5 to 1.5! This is the first large So. Korean
company to be sold to aforeign owner.
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Table A-1. Financial Resultsfor Archer Daniels Midland, 1992-1998.

Fiscal Year Ending June 30

ltem 1992 (1993 (1994 |[1995 |1996 | 1997 | 1998
Million dollars

Consolidated net sales 9231 9811 11374 12671 13240 13858

Pre-tax income 760 746 738 1182 1054 644

Net income 504 568 484 796 696 377

Selling, gen., admin, expenses: 295 325 371 429 473 675

Provisions for fines, settlements 0 0 0 0 31 200 10-20

Est. Antitrust legal expenses 0 0 0 0 40-52 42-52 70
Ratios in percent

Pre-tax income/sales 823 760 649 933 796 4.65

Net income/sales 546 579 426 628 526 272

Pre-tax income/equity 16.92 1527 1463 2019 17.15 10.64

Net income/equity 1122 1163 959 1360 11.33 6.23

SG&A/sales 320 331 326 339 357 487

Antitrust expenses/SG& A -- -- -- - 7-18 30-37

. During 1995-1996, U.S. lysine prices“ hovered just above $1.00 per pound” reportsthistrade
magazine[in fact, pricesin 1995 actually ranged from $0.90 to $1.30in 1995 alone!]. Prices
sometime in 1997 (no dates given) reached a peak of $2.80 to $3.00 per pound, but plunged
“recently” (probably, fall of 1997) to aslow as$0.79. The plunge was ascribed to aggressive
sdlling by one producer, guessed to be Chiel Sugar Co. By October 1997, lysine prices had
reached $1.00 as buyers bought large quantities on speculation [CMR 10/27/97:16].

. November 6, 1997: Sidney D. Hulse is indicted by a grand jury for filing false income-tax
returns. Hulse wasthe head of ADM'’ s Atlanta sales office for its Bioproducts Division and
reported to Mark Whitacre. Hulse operated some financial accounts in the Cayman Idands
and Switzerland for Whitacre. Heisthefourth ADM employeeto beindicted for tax evasion

or fraud. [WSJ 11/7/97].
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November 1997: From newly released court records and froms till-confidential tape
recordings, transcriptsof tapes, FBI investigation notes, and other corporate and government
files, aclearer pictureisfinally emerging of the extent and mechanicsof the ADM price-fixing
scheme.

Taped discussionsat ADM headquarters suggest awider involvement of ADM officersthan
the three who have been indicted (M. Andreas, T. Wilson, and M.Whitacre), “...with some
tapes indicating that even the company’ s president, James R. Randall, now retired, was told
of [the conspiracy meetings].” Randall’s lawyer has stated that Randall had no knowledge
that anything improper transpired at the meetings.

Another startling fact is that the conspirators employed an accounting firm to audit portions
of the price-fixing scheme. [Eichenwald].

March 2, 1998: Federa prosecutorssaid that Mark Whitacre had retracted hisallegationsthat
an FBI agent had told him to destroy tape recordings that might exonerate T. Wilson or M.
Andreas of criminal pricefixing. The retraction was sent to the DOJ in an affidavit received
a few days before the 3/2/98 pre-tria hearing held before U.S. District Judge Blanche
Manning in Chicago. Defense Attorneys have requested that the tapes made by Whitacre be
ruled inadmissable. [WSJ 3/3/98: B10]. Whitacre's suit against the FBI was dismissed in
February 1998.

March 4, 1998: Mark Whitacre was sentenced to 9 years in federal prison for defrauding
ADM of $9.5 million by Judge Harold Baker in U.S. District Court, Urbana, Illinois. In
addition, restitution of $11.4 million was ordered ($9.5 plus $1.9 million in interest). Judge
Baker stated that Whitacre had sometimes displayed “socio-pathic behavior” and was
motivated by “garden-variety venality and greed.” Whitacre still maintains that his behavior
was due to his bipolar disorder and that ADM superiors approved of the diversion of funds.
A DOJ spokesperson said that no evidence exists that ADM approved the diversion. Mr.
Whitacre had failed to appear for hisoriginal sentencing hearing in late February; hetold his
lawyer that he had again attempted suicide, but local authorities considered the incident to
have been staged.

Some of Mr. Whitacre's 237 audio tapes of price-fixing meetings were played for a special
“antitrust committee” of ADM’ sBoard of Directors (probably around July-September 1996).
Thesetapeswere the main reason that the Board instructed ADM’ s management to negotiate
aquick end to the government’s criminal case. [WSJ 3/5/98:B5].

March 18, 1998: BASF, Ag announced that it had agreed to buy the lysine business of
Daesang Co. Ltd. of South Korea. BASF will pay about $600 million for the division that had
annual sales of $250 million (21 percent of the world market) from its Kunsan plant (234
employees). In 1997, 90 of Daesang’ s lysine sales were exported.

In 1997, BASF generated $1.25 hillion in animal nutrition products. Daesang is South
Korea's 29th largest company with sales of $12 billion.
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April 17, 1998: U.S. District Judge Blanche Manning ruled that the audio tapes made by
Mark Whitacrewill be allowed asevidenceinthetria of M. Andreasand T. Wilson. Shewas
highly critical of the FBI for giving Whitacre far too much discretion as to which
conversationsto tape. Though improper, the governments' misconduct was not intentional,
and, thus, the evidence cannot be suppressed [WSJ 4/20/98:B9].

Chronology - Citric Acid

1991: ADM enterscitric-acid business by buying 3 plantsof Pfizer, Inc. Whitacre claimsthat
ADM wanted the technology quickly. InJuly 1992, the citric-acid division headed by Barrie
Cox is placed under ADM’ s chief of corn products, Terrance Wilson. [CMR].

1991-1993: Increasing U.S. imports of citric acid from China cause price instability. Though
of lower quality, prices are 20% below domestic producers. Domestic producers (ADM and
Cargill) begin to pressure the U.S. Trade Representative’ s office to raise or threaten to raise
import Tarriffs on Asian citric acid. [CMR].

June 1995: Citric acid first mentioned as target of federal grand jury after FBI raid on ADM
headquarters. Documentson pricesand volumesof citric acid producersworldwidearefound
in ADM files. [WSJ 7/28/95:A1].

July 1995: Terrance Wilson reported to have met European conspiratorsin London & Paris
hotels. Bayer AG makes citric acid in Europe and in Miles Labs' Elkhart, Indiana plant; says
it is cooperating with DOJ. Hoffman-LaRoche isabig importer into the USA from European
plants. [WSJ 7/28/95:A1].

November 1995: ADM facesfour private price-fixing suits; rises to seven by February 1996.
[WSJ] 11/17/95].

March 1996: DOJinvestigation, centered in U.S. Attorney’ s San Francisco office, said to be
moving slowly. No videotapes of price-fixing meetings exist. Documents in ADM offices
show that ADM shared detailed salesfigureswith several European and Asian producers, but
ADM will argue that conspiracy arose outside USA without ADM’s participation. [WSJ
3/27/96:A1].

September 27, 1996: With surprising suddenness, ADM offersto settle the class-action suit
for $35 million. Plaintiffshad not yet received class-action statusin the San Francisco District
Court. ADM did not admit guilt in price fixing, but it signals intent to settle the DOJ cases
aswell. [WSJ 9/30/96:A3].

October 1996: It isrevealed that acommittee of 7 “outside” ADM directors was authorized
to make any plea agreements necessary with the DOJ as early as October 1995. On October
15", ADM announces aguilty pleaagreement with the DOJin thelysineand citric acid cases.
Fines of $100 million are seven times larger than ever previously paid. ADM also agreesto
help prosecute its own managers, Michael Andreas and Terrance Wilson. In return, DOJ
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agrees not to prosecute ADM for price-fixing in corn fructose (which has $3 hillion in world
salesvs. $1.5 hillion for the other two). In addition, Barrie Cox, VP for citric acid is given
immunity if hewill testify for the prosecution against Haarman and Reimer (U.S. subsidiary
of Bayer) and Hoffman-LaRoche.

TheDOJstatesthat ADM and Barrie Cox, VPfor citric acid, “did cooperate” initscitric-acid
case and “it is substantial.” This cooperation led to a lower fine for ADM. In it's plea
agreement, filed in Chicago District Court, ADM admitted for the first time that its
“representatives’ attended meetings in the U.S. and overseas in which “...agreements were
reached as to the prices the firms would charge for citric acid... and the volume of citric acid
each firmwould sell.” ADM’s Comptroller Steven Mills statesfor the legal record that “ The
Company does not dispute the facts as presented.” The names of the co-conspirators were
not revealed at thistime.

All criminal chargesagainst ADM asacompany areresolved, but criminal indictments against
M. Andreas and T. Wilson are still pending as are scores of civil injury suits. [WSJ
10/15/96:A3].

December 9, 1996: Haarman & Reimer Corp., based in Springfield NJ, becomes the fourth
company to file a proposed settlement agreement in the citric-acid class-action civil suit.

H & R, awholly-owned subsidiary of Bayer, AG of Basal, Switzerland, offers to pay $46
million to citric-acid buyers. A federa judge in San Francisco must approve the proposed
settlement.

Thefirst offer from ADM of $35 million came in October. Later in October, two citric-acid
importers also made offersto settle: Hoffmann-LaRoche of Basel, Switzerland offered $5.68
million, and Jungbunzlauer AG of Vienna Austria offered $7.57 million. The fifth defendant
in this case, Cargill Inc., refuses to negotiate with plaintiffs.

Attorneys representing plaintiffsin the citric-acid class-action suit state that damagesin this
market could be as high as $400 million, yet they settle for $94 million. Of thetota $117.5
million settlement, 25 percent represents proposed legal fees.

The DQOJis continuing its criminal investigation of citric acid producers with the cooperation
of ADM. The investigation is focusing on the coordination of restrictionsin output by U.S.
and European manufacturers as the method for lifting citric acid prices in major markets.
[WSJ 12/10/96:B12].

January 29, 1997: Haarmann & Reimer GmbH, the New Jersey subsidiary of Bayer AG
pleaded guilty to criminal price fixing in the world citric acid market. The company will pay
afine of $50 million, the second-largest antitrust fine ever assessed. The DOJ stated that the
conspiracy was “one of the largest, if not the largest, conspiracies ever prosecuted by the
Department of Justice.” Officials repeated their assertion that the ADM and Bayer fines
would have been much larger had the firms not cooperated with investigators, but they
declined to state the size of the overcharges. Private lawyers call the new fine structures“a
staggering development for business.”
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In addition to fines, a senior executive of Haarmann & Reimer, Hans Hartmann, a German
citizen, wasarraigned in U.S. District Court in San Francisco for criminal conspiracy charges.
He can be sentenced up to 3 years and $375,000. The DOJwill not seek civil penaties against
Bayer because of the likely class-action settlement, but investigations continue in lysine and
citric acid in Asia, Europe, and the United States. [WSJ 1/30/97:B6].

March 26, 1997: Thetwo largest U.S. importers of citric acid, Jungbunzlauer and Hoffmann-
LaRoche, plead guilty to criminal price-fixing and pay fines of $25 million. Thesefinesbring
thetotal U.S. corporate criminal finesfor lysine and citric acid to $195 million, severa times
the previous highest fines. Two executives of these companiesalso plead guilty and pay fines
of $150,000 each. [WSJ 3/27/97:A5].

March, 1997: Plaintiffs attorneys in the civil class-action case clam that damages from
overcharging may be as high as $400 million. They are asking thejudgeto approvelegal fees
of 25% (i.e., $23.5 million on top of the $94 million in payments to plaintiffs). The case
against Cargill continues.

June 10, 1997: Four large buyers of citric acid filed alawsuit in San Francisco charging that
ADM conspired with others to fix the price of citric acid. (See the March 1998 entry below
for more information). [Des Moines Register, 6/12/97:8].

June, 1997: Haarmann & Reimer division of Bayer announcesitsintentionto sell itscitric acid
business. The unit employed 1,310 people and sold $293 million of acid in 1996 from seven
plant sites: 3in U.S,, 1in UK, 1in Brazil, and 2 mgjority-owned subsidiariesin Mexico and
Columbia. The article clamsthat H&R isthe only U.S. manufacturer that is not integrated
into corn refining [Chem. Marketing Reporter (6/9/97):1].

July, 1997: Judge Smith in Federal District Court in San Francisco givesfina approva to the
(dightly reduced) citric acid class action suit for $86.2 million (ADM $35 million, Bayer $38,
Jungbunzlauer $7.6, and Roche $5.7). Settlement reduced because four large buyers opted
out and are seeking $1 billion or more in damages (incl. P& G, Kraft, Quaker, Unilever,
Schreiber Cheese). Opt-outs bought $350 million from 1991 to 1995. Cargill till fighting
suit. Peps and Coca Cola have joined neither suit.

July, 1997: The DOJ ordered the FBI to turn over tape recordings to plaintiffs suing ADM
et al in Peoriafor pricefixing in fructose. [Chicago Tribune 7/6/97]. The FBI and Whitacre
made 1400-1600 audio or video tapes of the price conspiracies, according to one source [Ag
Biz 4/7/97]. A January 28th DOJ memo written by James Griffen, Chicago field office chief,
saysthat 237 tapeswere made and will beturned over to defense attorneys[Corporate Crime
Reporter 3/17/97]. The 237 tapes appear to be audio tapes only made by Mark Whitacre.

In September 1997, ADM reported that the EU antitrust authoritiesbegininvestigating ADM
et al. for citric acid price fixing [ADM].

March 1998: ADM stated that it had agreed to pay $36 million to four citric-acid customers
that had opted out of the July 1997 civil class-action antitrust settlement. Thefour recipients

73



areProcter & Gamble Co., Quaker Oats Co., the Kraft Food unit of Philip Morris Companies,
and Schreiber Foods, Inc., acheese company located in Green Bay, Wisconsin. Although not
reported, it is highly likely that Bayer, Jungbunzlauer, and Roche paid an additional $52.7
million to the four buyers.

It appearsthat on the basis of Unilever'ssizein the U.S. market that the four sellers probably
paid Unilever about $25 million. Because the five opt-out firms accounted for 19% to 24%
of citric-acid sales by the four defendants, the total civil settlement of $113.7 million is
considerably more advantageous than the March 1997 class-action settlement (measured as
a percentage of sales). Thetwo largest U.S. buyers of citric acid (Coca-Cola and Pepsico)
declined to sue, perhaps because the defendants sold citric acid to these two companies on
apreferential basis (i.e., with little or no overcharge). 1f Coke and Pepsi account for 30% to
40% of citric acid purchases, then the class held about 36% to 51% of the U.S. market. The
class settlement of $86.2 million represented an assumed overcharge of $1.7 to $2.4 million
per percentage point of the market. However, the opt-out firmsreceived $4.7 to $6.0 million
per percentage point, or from 2 to 3.5 times more than the federal class. [ADM].

March 4, 1998: Kenneth Adams, lawyer for P& G, Kraft, Quaker, and Schreiber, announces
that ADM isthelast of four companies to settle with his clients. Bayer, Jungbunzlauer, and
Roche Holdings settled earlier for amounts that must remain confidential. [Chicago Tribune
3/5/98: business p.1].

January 24, 1998: Cargill was dismissed from the federal, civil, class-action suit in U.S.

District Court in San Francisco. Testimony by the former Bayer official who was convicted
of criminal price fixing exonerated Cargill. [Omaha World Herald 1/25/98:8M).
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Chronology - HFCS

1971: High fructose corn syrups (HFCS) begins to be produced commercialy in the USA.

1971 -1985 : Period of very rapid growth and numerous improvements in technology of
production. Real growth 1970-1980 is 39% p.a.; during 1980-85 it is 19% p.a.

1981-1991: DOJ (civil) antitrust price-fixing case in Des Moines federal court filed against
ADM in 1981 but dismissed in 1991.

1990 -1995 : Market enters mature phase, growth slows to about 4% per year. There are
U.S. 25 to 30 producers of wet-corn products but only 6 or 7 manufacturers of HFCS.

July 1995: DOJ reveals that a federal grand jury in Chicago is investigating ADM, Cargill,
CPC International, and Tate & Lyle's A.E. Staley subsidiary, for price-fixing.

November 1995: more than 20 private antitrust suits against ADM by HFCS users. Coca-
Cola and Pepsico hold back. [WSJ 11/17/95].

February 1996: Number of price-fixing suits vs. ADM reaches 28.

DOJleaksindicate that HFCS prices are discussed during videotaped meetings, but no tapes
of meetings among HFCS producers exist. Prosecutors consider HFCS the weakest of their
cases. Coke and Pepsi, which now own many of the bottling operations that buy HFCS and
account for 73% of HFCS sales, have not sued ADM. [WSJ 3/27/96:A1].

September 1996: CPC Internationa pays $7 million to settle a private civil suit by HFCS
buyers. [WSJ 9/23/96]. In 1997, CPC announces that it will sdll its fructose business.

October 1996: As part of a plea agreement with the DOJ, ADM agrees to plead guilty to
pricefixinginlysineand citric acid and to pay $100 millioninfines. Inreturn, the DOJagrees
to grant ADM immunity from further prosecution for price-fixing in the corn-sweeteners
markets. However, the DOJ says that its Joliet, Illinois grand-jury investigation of price-
fixing by other companies in corn sweeteners will continue, but little is heard of this matter
through early 1997. [WSJ 10/14/96:A2 and 10/16/96:A4].

February 1997: Whitacre quotes M. Andreas as saying that Cargill would not conspire on
HFCS prices as a matter of company policy. [Whitacre].
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Chronology: Related Legal Cases and Events

. December 1982- 1991: The U.S. DOJfiled acivil Sherman Act suitin U.S. District Court
in Des Moines, lowa charging the ADM , amajor manufacturer of high-fructose corn syrup
(HFCYS), with monopolizing the market. At issueis ADM'’ slease of two plants from Nabisco
Brands, Inc., in Clinton, lowa and Montezuma, NY. The government clams that ADM
controls 40% of U.S. fructose production when the two plants are included. ADM claims
10% of the U.S. sweetener market [UPI, 1/27/83].

. In 1990, the U.S. Congress passes the Antitrust Improvements Act, which raises corporate
price-fixing fines from $1 to $10 million and individual fines from $100,000 to $250,000. A
year later, the DOJ issues sentencing guidelines that permit criminal fines up to double the
illega profits made or overcharges to buyers. [Bingaman].

. October 1996: A few days before ADM pleas guilty to pricefixing in lysine, ADM lawyers
quickly settled a damages case brought by a group of Missouri ranchers who claimed that
ADM feed had killed 86 calves. A new process for extracting cottonseed oil devel oped by
ADM had apparently created toxic levelsof “freegossypol” in cottonseed cake. Thefarmers
were paid double their original claim of $105,000. [Hollig].

In an unrelated food-safety issue, Whitacre reportedly claimed in an affidavit that ADM
routinely sold toxic animal feed ingredients. For example, ADM sprayed biomass waste on
corn gluten for export, a step that would fraudulently increase measurable protein levels.

However, there are many difficulties in prosecuting such cases. A 1992 conspiracy by
Japanese fax paper makers is held up in the courts because one defendant, Nipon Paper
Industries, chalenges the extraterritorial reach of U.S. laws. (All the other companies
pleaded guilty). Moreover, because Japan's market was not affected, the Japanese
government will not cooperate. The Japanese government considers the case a violation of
international admiralty law and of Japanese sovereignty. Finaly, some conservative U.S.
economiststhink that such prosecutionswill injure the free flow of foreign direct investment
because subsidiaries are often held “hostage” until fines are paid. In a March 18, 1997
ruling, a federal appeals court made price fixing illegal even if solely foreign companies
conspire outside U.S. territory (see below).

In 1994, the OECD member states signed a draft agreement on greater antitrust
coordination and enforcement. Despite good intentionsof JFTC, Japanese business practices
generally foster price coordination. [WSJ 2/5/97:A1 and 3/19/97:B5].

. January, 1997: The USDA informed that ADM will be allowed to continue to participatein
federal food contracts despite ADM’ s guilty plea. 1n 1996, Sun-Diamond Growers were
barred from contracts for making illegal giftsto Agriculture Secretary Mike Espy. [Ag Biz
4/7/97].
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February 1997: DOJ prosecutors alege that international price fixing is becoming
increasingly common. There are now 22 federal grand jury investigations of alleged
international price fixing conspiracies. The 1995 dynamite case resulted in criminal price
fixing please and fines of $25 million ontwo companies(U.S. subsidiaries of Norway’ sDyno
Industries and UK’s ICl PLC). The 1996 lysine/citric acid cases involved criminal fines of
$170 million against six companies.

March, 1997: ADM caseis part of an explosion of international criminal antitrust cases. In
1991, 10% of all corporate antitrust defendantsinthe U.S. wereforeign companies; in 1996,
20% of all corporationscharged and 27% of all individualscharged wereforeigners[Howard
Adler, Jr. and David J. Laing. “Explosion of International Criminal Antitrust Enforcement.”
The Corporate Counselor (3/97):1].

March 18, 1997: For several years, U.S. and Canadian antitrust authorities jointly
investigated alleged price fixing in the $120 million North American market for thermal fax
paper. Between 1990 and 1992, five Japanese paper companies conspired to raise priceson
exportsto North America. Several of the companiesand their managers pleaded guilty, paid
fines of more than $10 million, and agreed to cooperate with prosecutors. However, in
September 1996, one defendant, Nippon Paper Industries, was dismissed from the case
because none of the conspiratorial acts occurred within U.S. jurisdiction. In March, this
decision was overturned, re-affirming the extraterritorial reach of the Sherman Act (Daniel
et al. 1997). Later, the U.S. Supreme Court let the Appeals Court decision stand.

June 10, 1997: Four large buyers of citric acid filed alawsuit in San Francisco charging that
ADM conspired with othersto fix the price of citric acid. (See the March 1988 entry below
for more information). [Des Moines Register, 6/12/97:8].

June 12, 1997: DG-4, the competition-policy directorate of the European Commission,
announced that itsinvestigators raided offices of ADM and Kyowa Hakko Kogyo in Britain
and Germany seeking information on price fixing in lysine. ADM’s offices in Kent and
Weishaden and Kyowa' s offices in Dusseldorf were affected. According to a Commission
source, Ajinomoto is cooperating with DG-4. Under EU laws, companiesthat cooperate on
such investigations can receive reduced fines [ The Guardian, 6/13/97:25].

July, 1997: Thefederal subsidy for ethanol was expected to be extended by the Congressfor
afew more years. Begun in 1978, the subsidy has cost the U.S. Highway Trust Fund $7.1
billion to date and will cost $3.8 billion more if extended to 2007. ADM is the principal
recipient of this subsidy. [Ag Biz 9/9/97]

August, 1997: Igene Biotechnology files a $300 million federal lawsuit against ADM for
theft of a trade secret, a chemical process that turns farm-raised salmon pink. [Ag Biz
9/9/97].

September 1997: Another international price-fixing cartel isrevealed by the Department of
Justice. The product is sodium gluconate, an industrial cleaner widely utilized for glass
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bottles and steel parts of food machinery. The world market for sodium gluconate in 1996
was about $50 million, of which $4 million wasin the USA. Sodium gluconate is derived
from potato starch by three companies. Fujisawa Pharmaceutical Co. of Japan, Roquette
Freres of France, and ajoint venture of two Dutch firms, Akzo Nobel and Avebe.

October 1997: Thetwo-times-harm rulefor imposing finesrequiresahigher burden of proof
for prosecutors than the $10 million “ Statutory” fine of $10 million. The amount of the
overcharges must be proven with reasonable certainty.

In FY 1996, corporate fines were the largest ever recorded ($205 million) for antitrust, but
sanctions on individuals were among the lowest. In FY 1996, only 5 persons got prison time
for price fixing, the lowest number since 1980. However, the 5 got the longest average
prison time (15 months) since 1980. Individuals can in principle be fined more than the
$350,000 statutory fine by using the two-times rule, but no applications of this rule yet.
[National Law Journal, 10/20/97].

These three companies conspired to fix prices from August 1993 to June 1995. The Dutch
and French producers pled guilty in September and paid corporate fines of $10 million and
$2.5 million respectively. In February 1998, Fujisawa also pleaded guilty and paid a $20
million fine. Finally one Japanese, two Dutch, and one French executive paid personal fines
of $200k, $100k, $100k, respectively. The total fines of $32.95 million represent a truly
extraordinary 410% of total U.S. sales! (Antitrust Report 9/97:19).

It appears that Fujisawa was the leader of the cartel and that it was resisting cooperation
with the DOJ. Because the fine exceeded $10 million, the DOJ clearly applied the “two-
times’ felony rule in assessing Fujisawa’ sfine.

If the DOJ applied that ruleto U.S. sales only, it implies that the percentage overcharge on
sodium gluconate sales was from 125% (if Fujisawa' s U.S. market share was 100%) to
250% (a 50% share). If applied to world sales (which is doubtful given the DOJs
jurisdiction), the percentage overcharge was probably in the range of 15 to 30%.

November 1997: The Justice Department has convened a grand jury in Dalas, Texas to
examine possible price-fixing in the market for human and animal vitamins, a $3 hillion
industry world-wide. Theindustry isdominated by asmall number of manufacturers: Roche
Holding, Ltd. (Switzerland), BASF AG (Germany), and Rhdone-Poulenc SA (France) arethe
largest. Roche controls 45%-50% of the world market for 14 major vitamins.

Recently, ADM and Cargill have begun to manufacture vitamins C and E using corn
fermentation technology. The last mgjor vitamin manufacturing plant in the United States
closed in the 1960s, so most U.S. supplies now are imported from Europe. Pricesfor most
vitamins have increased by 2% to 3% per year in recent years. However, wholesale prices
of “natural” vitamin E have recently been increasing by 10% to 12% per year. Consumer
demand for vitamin E is strong because of studies that indicate that the viatmin may reduce
the risk of heart disease and cancer.
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DOJ investigators have interviewed officers of animal-feeds companies in recent months
asking about suspected price irregularities. No formal action is expected soon. [WSJ
11/20/97:B10Q].

December 16, 1997: U.S. District Court Judge Blanche Manning expressed frustration over
the government’ s handling of the crimina trial against M. Andreas and T. Wilson. She was
“deeply concerned” about the difficulty the defendants have had in finding out whether any
tape recordings may have been destroyed. Mark Whitacre alleged in November that the FBI
had told him to destroy tapes favorable to ADM and said that he had sent them to David
Hoech. Hoech, a consultant for Asian companies that want to form joint ventureswith U.S.
companies, is afriend of Whitacre. Hoech has worked hard to spread Whitacre’ s views on
ADM tothemedia®... sending aregular bombardment of |ettersfilled with allegations about
widespread wrongdoing at ADM.” Hoech hasrefused to answer questionswhen subpoenaed
by the defense, and Manning chastised the FBI for not requesting immunity for Hoech. James
Griffen, the DOJ prosecutor in Chicago, said that the government believes that Hoech has
no credible evidence to offer.

Robert Herndon, one of Whitacre's supervising FBI agents, testified that Whitacre had
requested a payment of 10% of the government’'s fines recovered as a result of the
investigation that he had initiated.

Sidney Hulse, aGeorgiaADM employee once supervised by Whitacre, pleaded innocent that
he helped embezzle nearly $1 million from ADM with Whitacre. (Hulse was not charged
with tax evation).

In late October 1997, another Whitacre associate, Reinhard Richter, pleaded quilty to
conspiracy to defraud ADM and tax evasion. Sentencing was expected in January 1998.
[Chicago Tribune, 12/17/97:1].

January 1998: Three firms were charged in two related cases of international bid-rigging in
markets for marine services. The three agreed to pay a total of $65 million in fines for
criminal violations of the Sherman Act.

In the first case, HeereMac v.o.f. of the Netherlands and its commercial director Jan Meek
were charged with conspiracy (with unindicted co-conspirators) to rig bids for heavy-lift
marine construction services from 1993 to May 1997. HeereMac has agreed to pay a $49
million fine and Meek $100,000. Heavy lift derrick barges are used to construct offshore oil
and gas drilling platforms.

In the second case, Dockwise N.V. of Belgium and Dockwise U.S.A. of Texas conspired
with unnamed co-consperators to rig bids for heavy-lift semisubmersible marine transport
services from 1990 to May 1995. World revenues in this market were more than $200
million in 1996. Dockwise and Dockwise U.S.A. paid fines of $15 million and $1 million,
respectively; Christiaan Bernardus van der Zwan and Bastiaan Albertus de Jong, former
officers of Dockwise paid fines of $150,000 and $75,000, respectively. In addition,
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Dockwise has agreed to apy $4 million in civil damagesto the U.S. Navy. [Business Crimes
Bulletin, Vol. 4, No. 12:10]

January 9, 1998: The Commerce Ministry of the New Zealand government proposed raising
the maximum penalty for price fixing under the 11-year-old “Commerce Act” from $NZ 5
million ($US 2.8 million) to a higher amount closer to U.S. and Australian ($A 10 million
= $6.4 million U.S)) levels. The proposal also suggests that the ADM et al. case should
imply that fines should be based on a percentage of theillegal gainsaswell. The country’s
manufacturers association, citing high industrial concentration, agreed with the proposal.
[Wellington Evening Post, 1/9/98:11].

February 26, 1998: Jodl |. Klein, Assistant Attorney General for Antitrust, testified about the
importance of internationa price fixing cartels for the DOJ. Enforcement is more difficult
because of globalization, rapid technological advances, deregulation, and the need for
international cooperation. Record numbers of large mergersin 1997 and 1996.

In FY 1996, criminal fines of $205 million were secured - - morethan 5 times higher than any
previousyear. Inthefirst half of FY 97 the total would be $445 million. Cartelsfor lysine,
citric acid, sodium gluconate, graphite electrodes, marine construction, and marine
transportation uncovered from 1996 on.

Overcharges in these industries are costing business and consumers hundreds of millions of
dollarseach year. Thelysine conspiracy raised prices by 70% in three months (“...during its
first year” ? Klein appearsto refer to pricesin 10/93 compared to 7/93). In asecond price
fixing case (apparently graphite electrodes) pricesincreased over 60% during the conspiracy.

The uncovered international cartels “have been governed by precise and eaborate
arrangements among the conspirators...”: fixed prices, fixed world volumes, fixed market
shares in each country, exchanges among participants of trade secrets (e.g., monthly sales
by geographic area, prices charged to customers in each geographic areas, prices to be
charged to individual customers), and sophisticated methods to monitor the effects of the
agreements. In the citric-acid cartel a*compensation system” was in force: if a company
sold more than its allotted sharein year 1, it had to buy that amount from another company
inyear 2!

Sincethe beginning of FY 97, over 90% of all fines secured by the Antitrust Division of DOJ
came from prosecution of international cartels. In 1987-90 no antitrust defendants were
foreign. To date, the only domestic company to pay fines above the statutory $10 million
iISADM (but Ucar was added in March) - - all 7 others have been forgiven! [After graphite
electrodesis complete, it will be 2 U.S,, 8 fgn.].

Asof 2/98, 25+ grand juries are focused on international cartels, or 1/3 of al the Division's

criminal investigations currently on-going. Targets are located in 20 countries on five
continents; more than half of the international cartels are in $100 million + markets.
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The DOJ proposed more mutual assistance agreements at the OECD’s Committee on
Competition Law 2/98. The DOJ recently set up an “International Competition Policy
Advisory Committee” to make recommendations on dealing with international cartels,
international codrdination of merger reviews, and possible anti-competitive effects of free
trade agreements.

The Antitrust Division in FY 98 has 831 positions and a budget of $93 million - - lower than
in 1980 (982 pos.). The President’s request for FY 99 is $98 million.

The Division has used the “2X” rule for fines (18 U.S.C. 3571(d)) eight times up to 2/98.
They would have liked to have used it six more times, but had to settle for $10 million. He
proposed raising the “statutory” maximum to $100 million. [Klein 1998].

March 16, 1998: A Delaware federal court ruled that ADM had infringed on a patent for a
process to make the amino acid threonine, ADM reported in its quarterly report. The U.S.
patent was owned by Ajinomoto, which acquired it from a Russian company. According to
Ajinomoto, the technology was illegally licensed later to a Swedish company, which later
licensed it to ADM. ADM must pay damages of about $12 million plusinterest (at aroyalty
rate of $1.23 per kg., implying ADM'’ s threonine production has been 21.5 million pounds).
ADM may appeal. [WSJ 3/17/98:A4].

March 23, 1998: The Supreme Court, without comment, let stand a decision of the U.S.
Federal Appeals Court in Chicago that will allow a civil, class-action, price-fixing case
against pharmaceutical companiesto go to tria in early December. The plaintiffs are about
40,000 independent retail drugstores, defendants now include many leading drug
manufacturers (Abbott Labs vs. HIB) and at |east seven drug wholesalers (Amerisource vs.
HJB).

In June 1996, eleven drug manufacturers (Merck, Eli Lilly, SmithKline Beecham, etc.)
reached a settlement totaling $351 million. The retailers alleged that they were harmed by
a price-discrimination conspiracy that began in the 1980s that awarded lower prices to
HMOs and other managed-care organizations. Manufacturers claim that the dual prices
were aresponse to pressure by HMOs for discounts; wholesalers deny conspiring.

This settlement is one of the few class-actions larger than the ADM-related price-fixing
Cases.

April 12, 1998: Y et another international price-fixing cartel is uncovered, this one in the
$500 million/year world market for graphite el ectrodes, devices used in the making of stedl.
The conspiracy was active from July 1992 to June 1997-- about five years -- during which
sales totaled $1.75 billion.

The first company charged, Showa Denko Carbon, Inc., the U.S. subsidiary of a Japanese
company, pleaded guilty and paid acrimina fine of $29 million. Inlate March, the CEO and
CFO of Ucar International of Danbury, Connecticut suddenly resigned. On April 12, 1998
Ucar pleaded guilty to price fixing and agreed to pay afine of $110 million, numericaly the
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highest ever paid. (Thefine will be paid over a six-year period, so a an 8% discount rate
the net present value in 1998 is about $91.5 million). The DOJ announced that Ucar is
“cooperating,” thus implying that the fine represents less than double the overcharge.

Two other companies are under investigation: Carbide/Graphite Group of Pittsburgh, Pa.
And SGL,AG of Germany. Ucar and SGL are the two largest manufacturers of graphite
electrodes.

On April 16, 1998 a class-action civil suit was launched against Ucar, which has set aside
$350 million as a contingency. (Conn. Law Tribune 4/13/98).

April 20, 1998: In an SEC filing, Ucar International, Inc. said that the $340 million that it
has put in areserve for antitrust-related expenses ($110 million fine) for price fixing in the
graphite-electrodes market may drive it to bankruptcy. An investigation by Canadian
antitrust authorities may result in more fines and probes in other jurisdictionsaswell. The
plea agreement with the DOJlast week “...makesit difficult to defend against antitrust civil
lawsuits.” [WSJ 4/20/98:A6)).

May 6, 1998: House Speaker Newt Gingrich took the highly unusual step of rebuking Ways
& means Chairman Bill Archer by packing the House-Senate conference committee that will
decide the future of the ethanol subsidy with supporters of the subsidy, even though the
House had voted to oppose its continuance. Archer has been afoe of the $600 million/year
ethanol subsidy, the mgjority of which flowsto ADM, contained in the $215 billion highway
appropriationshill. Archer and many House colleagues have opposed ethanol asan egregious
example of “corporate welfare.” Supporters include Albert Gore, Richard Gephardt, Trent
Lott, Tom Harkin, and many members of Congress from major corn-growing states.
[Washington Post, 5/7/98:A4]. (Former Senator Robert Dole, amajor sponsor of the ethanol
subsidy and now a lobbyist, gave a $300,000 loan to Gingrich last year. Is there a
connection?).
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