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TO REGULATE OR NOT TO REGULATE?

~Walter J. Wills;/'

Abstract
‘There isva growing clamor for railroad deregulation., The argu~
ments suggest competitibn will work, regulation is céstly and a
failure. Only the naive could believe two of three firms‘provide
effective competition; Vested interests have kept regulétions fron
‘working. Such/political and eéonoﬁicIPOWer would keép compétition
Jfrom working. Héayy depeﬁdence on legalism keeps the transport#tion

—

System from being effective.
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" TO REGULATE OR NOT TO REGULATE?

 Welter J. Wills

In recent years the tréde,préss has.been~Vonifer9usly advocating‘
dérégulanién‘of,transpoftafion,‘ This apprdaéh hés béen}espéciall&“ i
strong with nespect fq ﬂ.S; raiiroa&s. - The éfgumenfs aré (1) competi-
tianwillvkeepbeveryone in 1ine,' (2) regulation has nnt worked,

(3) bureaucracy increases costé. | |
In May and June 1975, the White House sent fonnh a number of
législative proposals aimed at railvderegulation} |
‘Competition. vIt isfargued thnt trunk, water, and ;air provides
_‘n-type'of COmnetitiQn tnat would aésuré "reasonable" rates and
services, There may be some evidence that betﬁeen major métropoii—
tan areas suchlcompenition exists, but such evidence is not very
convincing;' In the hinterlands, there is even less conclusive
evidence such competitibn exiSts, There is.strbng evidence to sug-
gest that competition in an economy, suchbés the United States,
characterized by dominant firms in every industry (excluding agri-
cnltune) does not work, Such domingnt firms can control entry of
competition, Theyrcan control pricing_and pfoduction policies which
restrict competition. Evén in spite of regulation, they are able
ito control information‘so that customers are unaware of available
alternatives. Boﬁh dominant firms and rggulatory agenniés have
adopted and accepted delaying tactics that make it impossible for

snail_firmsvto receive "justice".



‘Many firms hold firmly to the maxim "Competition is desirable

.

for everyone else but me;" They want even the limited information, .
that regulation provides. Few railroads and even fewer shippers woﬁld'
waﬁt to‘operaté in a realm}where the& had no acceés of‘knowlédge dfv
combefition price policies.

However, in many industries non price compeﬁitioh may be even
more important than.pricefcompetition. This is the current area
where tfansportation'can ?rovide the selective services té favorite
custdmers'that cgﬁ either permit a firm to stay iﬁ business or force
it to baﬁkruptcy. ‘Rural America rail carriers achieve this by avaiif
ability of cars, condition of cars, and distination of shipments,
for example. Since price competition can be mbnitoredvit is éaéier
to regulate, availability of,service ié moré difficult fo monitor.
There are many cases'thqt illustfate what could be'expeeted if régu_
lation were to pass out of the picture,

Those. favoring deregulatidn are fhe same ones who are the.
strongest advocates of g legalistic approach to decision making,
"If its not in the éontract: its not my responsibility," No economy
has succeésfully operaﬁedvfor any iength of time underia strict
legalistic approach such és manynof the de:egulators, by their actions,
would suggest is the goal, AThis approach favors the firms fhat can
lure thevbest lawyers, who.éan provide the needed legal delaying
actions to forcg the plaintiffs out of business. Such an approach
would further enhance a.sglf—appointed, self-serving elite.

A legalistic approach,is much concerned with precedent. A

dynamic ecﬁnomy and séciety must be forward looking. A preoccupation



with the past leaves»too little time and resources to prepare for ;
rapidly chanéing future. |

| Competition in the reguleted industries has been defined by the
'regulaﬁed and the regulators in a menner to suit tneir respective
vested.interests.‘ The more widelybaccepted textbook definitions of
combetition have been ignored. Tne usual neasures of market struc-
tures,.msrket'conducf, market performance would proviae the oasis
for develoﬁing a reguletion thatvwould work.

Failure of Regulation. Regulation has not provided many of the

1 Benefits that could have accrued to such policies. This_hasvbeen
‘because there was only selective regulation and because the regulating
agencies either were naive or did not have tne integrity to make the hard
decisions. 'Regulators have a'general public responsibility,ebut too
often they have close social, economic, and polltical tles with the
‘regulated., Both the regulated and regulators have been concerned

bwith settling small legal issues rather than with the major.economic'
end social issues that are the problem, The Penn Central from the
‘start of their merger illustrates this argument.

There are many examples 1n - large number of governmental agencies

suggesting that regulations did not work but further study reveals the
. egencles were unwllling to adopt the policies needed‘to make regulation
work, Often it is more important politically to indicafe an effort is
being made than to be in a position to indicate effectiveness (or |

ineffectiyeness) of that effort,



| Fuhctions of Regulaﬁion

:A réviéw of regulatory histofy suggésts three major functions

‘ deSiréq by most such action:vf(l) pfoteCt'consumer,  (2)'protéct
in#estor, and (3) provide:nécessary producf or service, Generally,
thé‘nature'of thebindUStries involved‘%ere such that it had been
demonstfated that the perpetuationvof noﬁ regﬁlation ';ed to abuses
' that faf/outweighed the costs Qf régulation. If all firms in the

. economy were so émall,they could not exert economic and political
‘power éﬁd if no firms had monopdly rights becauée of unique access

‘to limited fesources,vexclusive processes (i,e., patents; copyrights)

efc;, then regulation probably would not be necessary, Butlthis situ-

étion does not exist.

\:~-Regulation_suggésts a recognition that "equitable" income dis—
tributidﬁ and "equitablé" exploitation of resources are necéssary
inéredients‘forreconomiq growth. The individual‘or firm concept of
‘"eqﬁitable"_in these tﬁé cases is much different than is the societal

concept,

Additional Functions of Transportation System

Adam Smith spelled Out‘thé advantages of production specialiZa—
‘tion. Such activitiés permitted more éffiéient use of resourées,' 
"ihcreased‘per capita oﬁﬁput and incfeased per céﬁita real incomé,

Oﬁe Of,the reasbns U.S, economic growth was possible was that
.therevwerébmany avéilable resourcés. Spatially their resources were
spread over a‘ﬁastvareélfrom'thevAﬁlantic to the Pacific and from |

theAGulf of Mexico to the Canadian border, To bring these resources

o



together so the advantagesiof specialization could occur an effeotive'\
transportation system was essential° | l

“ Under present condltions two of the essential U,s, products are i
- coal and‘food. These are produced in dispersed areas. The current
legislatlve proposals suggest the railroads can . capr1c1ously cut off
serv1ce from rural areas with no regard for consequences to either that
area or the U.s. economy.' |

Transportation regulation\must, therefore, accept‘the added
‘ functiontof:COntribution to economic growth, A review’of regulatory
decisions suggests the'regulatory agencies have not accepted this role
vas a‘majorfingredient in their actions.

There are three 1ngred1ents to transportation contributlons to
1economic growth. (1) quality of service, (2) cost of service,
(3) social responsibility.

g oo ‘
Quality of Service. Quallty of serv1ce is concerned with adequacy

of facilities to mOVe product when needed. Th1s implies sufficient
]rolllng stock,vmotlve power, and road bed capability to meet the needs,
These facilities must also be such as to protect the product while it
is in transit,

Quality of service also implies the potential users can be
assured that service w1ll be available when needed oyer tlme so they

can make necessary long run investment decisions to use their avail-

. B
able resources, E _

Cost of service, Cost'of service (freight charges) can be developed

either on the basisv (1) of "What the traffic will bear" (demand) or

\
\



_'(2) cost,of proyiding-the'service (supply). Neither»the<transportation,

o agen01ea nor the regulatory agencies have followed a policy of develop-‘

ing data‘so either of these techniques or a. combination could be d
:effectlve.i | - | -

There is a basis for differentlated priclng of transportat*on
serylce; However, the rallroads do not have the data to do this on a
{_rétionalsbasis,‘ Such rational differentiated.prlclng‘would require
~ changes in‘philosophy and‘data analysis‘by both transportation firms
'and thelr regulatory agencies. | | | | |
- If transportation is to meet 1ts economic growth respons1billty,

:‘ quality and cost of service must be treated in a manner to permlt

achievement ofvthis goal. |
§gcial_gg§pgnsihility.V>There is a recoénition by many sectors

of ‘the economy that bu51ness, government industry, labor, agrlculture,

etc., have responsibilities to society. These respons1bilit1es cannot

be met "legalistically", They represent that extra that individuals

and institutions are w1ll1ng to contrlbute 1n dedicatlon and contributions

to society to help provide a better world in which to live, Transporta-

tion firms (particularly railroads) by'actionnsuggest.social;responsi—'

,bility does net apply to their, ‘activities.f’ They indicate such activities,

if they do not have a direct money payoff‘ should be assumed by other

sectors of the economy,

Manyvregulatory agencies; since they'are enamored withileggl-
'1§t1¢ approaches,ﬂalso fail‘toirecognise social responsibility as an

essentialﬂingredientkinvtheiriactions.
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| " Regulation £0>Meet Responsibilities
'_ ‘;Céftain'instituﬁions in the U.S.vecénomy1have»speciél responéiF
‘biiitiés bécause of the naﬁuré of the services they provide.. These :
serviées aﬁé essential to a higﬁly indusﬁrialized society. If these“
o inéﬁitutibns do not pfovide their‘primary service, the efficieﬁt |
.functiopingkbf thebofher sectors of the economy breakdown. Twp‘examples
,vof suqh iﬁduétries are transportdtion and banking.

For these special industries the.regulatory agencies must adopt
 p6iicies,_procedures, and guidelines that will recogniie these added
réspdnsibilities. Their éctions musticonsider not only the effect
,_oﬁithe regulated induStry and firms but a}éo\the impact-on the overall
e@ondmy. | | k

Alreviéw of findings and decisions in too many caées suggest
| théée-regulatory agencles make decisions oﬁly on short-run firm balance
éheet>pr6jections with litﬁle analysis of»industry or econdmy,short—
fuh Or\loﬁgérun implicationé; ,Suéh‘a change in approach would, by defini-
i‘tion, imply some maJPr changes in approach to regulation and the types
of information needed to make sovnd decisions,

" ‘There,is need for increased emphasis on analysis of regulated
chénges to reflect how the change will effect thé’primary function of
» the regulated firm, 1For example, if the InferstateAmemerce Commission
héd cbnt?olled the holding»company activiﬁies_of»the railroad, many of
the present U.S. r#ilroad problems could have been avoided.

Standgrd economic theory provides a basis'for understanding price

theory. This suggests using standard definitions for fixed and variable



-

costs as well as asrecognition’df elasticity of demand concepts, cross

\
A

. élasticity aﬂd»demand subStitution. ,A»review»of transpoftation achunt-
iﬁg ana‘reporsing‘practices suggést‘econoﬁié pricé theory is,notua‘§iable
manrgemeﬂt tosl used byleither transportstidn‘firms 6r their‘regulatory
;‘agencies;f’ | | |
Apparently dsta on operations a; accumuiated by regulatdry agencies
‘and transportatibn firms are to be used‘for rate heariﬁgs? reporting,v
aﬁd historical analysis.. These records may havs been adequaté for such
purposes ﬁnder the economic and institutiqnal framework éxisting when
| devsloped; VBut any management tools fof a dynamic economy must chénge
to meet managemeﬁt needs pf»fhe future,
| IF isksuggesﬁed price théory must become an integral part of
transﬁoftstion'mansgement and regulatory decision mékiné,
f‘Transportstion’firm manageméﬁt has the responsibilities to;
(1) provide sérﬁice, (2) prdtest investors, (3)_protecf consumers,

(4) contribute to economic growth, - (5) contribute to a bettef}soqiety.

Because of the unique dependence of the total economy on transportation,

\

'the managément has added responsibilities to thé public‘thaticvéfride
| responsibilities Q? investors. |
Since beld War I, railfoad,management hss sbdicatédvresponsi_
bilities to make decisions to meet the abpve-criteria. They have been
more concernéd ﬁith ways to blame others for poor performance and with
/ways to legally divért resources from théir primsry function (providing

transportatién services) to other functiqns that showed promise for

- immediate short-run financial gain. The regulatory sgency:encouraged,
: . AR -
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both overtlyrand‘covertly,,thisvapproach to management- ‘Afreview of thei
'literature suggests railroad management‘is-more;interested in,establish;
ing whoareceives°the’greater subsidies_than~in providing”transportatiOn‘
‘3 servicef g | | B R I
v’ Transportation management must be Willlng to plan for the future. o
The past may offer some guidellnes but 1t cannot be a primary factor

'in making provisions for the future.;

Reﬁulation and»the’Future ,i

‘ Historically; transportation regulation has not‘been particularly ,
successful.v ThlS has been partly because the regulatory agencies,'
courts, and 1eg1slat1ve bodles have narrowly ‘defined the function of »
' regulatlon.v They were more concerned Wlth prOV1d1ng a show case to
| the public‘than with results. It is not so much that regulation is
at. fault as it is the methods of regulation are at fault. |

- There are many governmental agenC1es charged with different facets
aof transportation regulation and implementation. Although, the enabling
legislation states the goal is to" prov1de an effective efficient
transportation system that will contribute to the economic needs of the
economy ‘and- society, action suggests this wordage is to serve as a
pallative to the public rather than\as an essential guldeline for their
deci51on framewark.‘; S

, ~In rail transportation, there is the Interstate Commerce Commission,
Rail Serv1ce Planning Office (ICC) u. s, Railway Association (and Conrail),
.and the U S, Department of Transportation. There are many other federal ‘

/
and state governmental agencies also concerned with rail transportation,
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'as‘well as water, truck, and airytransportation.yuThe actions;orlthese{r
) various agenciesysugéesttthey:are more concerned.With‘protectingtheir I
<IOanvested interestsithan with developing aysoundftransportation
'system. | | : |
'TranSportation_is an important segment‘of an;efficientvdistri»'.
bution system, But transportation cannot be isolated from the other _°

',segments of this. distribution system such as proceSSing, warehous1ng,

’~»packaging, inventory management and financing. Therefore, answers

to transportation questions (this is- what regulation should be con=-

,cerned With) must be in the context of a total dlstribution system. )

' The present regulatory schemata is concerned usually With answering

a question, for example, for a specific firm operating in a specific
area, - Such piece meal approaches to complex problems can at best provide :
‘short-run_answers. If the,system is continued it can lead o ___y{to failure.
‘iBefore reéulatory agencies can be effective’in achieving‘their ~
'goals there is,need for»assoundinational transportation-system policy. N
This policy must be developed within the framework of transportation as
an economic development tool.: In too many cases attempts have been
‘made to impose national policy standards developed by regulatory |
agencies, the regulated firms and other interested government agencies;
‘ Such national policies accumulate dust but contribute little to an o
effective set of guidelines for action,
This national transportation policy to be a viable document must

‘ include input from all sectors of the economy, must be specific enough

~to provide guidance and flexible enough to serve a dynamic economy.
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Any‘poliéy‘statement sovdevéIOPed should.bé”carefully monitorédji'

to'determine'why lééislativg, admihistrative; and regulatéry actions
do not iﬁplement'thé policy. In éddition, phere should be mandatory
;p?évisioﬁ fdr‘evaluafing and updating thélﬁolicy at.least‘Oncé‘evérj
five’”yéars7 | : -
Any trénspértation policy and thé related régulatory bodies
must be de&eloped within a ffamewo;k that 1ooké to(ﬁroviding tranéa
portétion needs éf.the'future rather than buiiding for a "glorioﬁs"
"‘past. It would be‘more fruitful to pursue policies concerned with
developing a'traﬁsportation system that wofks‘than to have such a
preoccﬁpation and fixation with,deregulationvwhich will haéten

nationalization,

\

Sumnary
Thé clamor for railroad dereéulatioﬁ spggests‘that compefition
will assure reasonable‘ser#ice andirates and regulation is,costly
and not‘effeétiVe.k | | »
There is little evidence that industries with small number of
firmé have cha?qcteristics of competitive firﬁs.. Dominant firms have
kept regulation from wofkinéband wiil be equally effective in keéping
c§mpétitioh‘from working.b
The insistence upon 1egali§tic approaches assures succéss tb those
with‘the resources to delay»and confinue‘the'casé. Légal precedent
provides 1little room for inno&ative approaches to the future. |
‘ Régﬁlatory_agenéiés gndvcertain industriesvsuch as.transportétion_,

have 5 uniQue responsibility to meet the needs of the general public.
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':Nelther the regulatorsybr the regulated accept such a publlc and soclal |
trespon31b111ty..

| Standard]ecpnbmic theory provides valuable.toois for‘managerial
decision making.‘ These guidellnes are ignored by the ICC and the rail-"
foads,, Data is unavailable for rational decision making. /

:2'The absence of an accepted national transportation policy, the' {
»‘unwilllngness to face the transportatlon issues that must be solved
;‘and an apparent concern with self interest rather than providing
vtransportation has 1ed tO'the failure of reéulation.

.,Regulation could navé worked if>20th century governnent and industry

ieadership hadpassumed leadership roles; The aitefnative to effectivet
:regﬁiation:is!evenbworse than the experience with regulation ané will

hasten nationalization.;
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