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. pence rly and to avoid monopollzatlon or attempts to monopolize.
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It is popular to contend that bold new antitrust theories

will eliminate numerous social problems. So it is we are thne531ng

2 flood of proposals to cure 1nflatlon uneaploymenr, productrvrty

shoxr tralls, advertlslng abuses, nutrltlonal deficiencies, lndustrlal_

.concentratlon,vand almost every concelvable economic dlfflculty.l

Taque stlonlng appllcatlon and testlng of these patent-med1c1ne
clalns in the food 1ndustry are leading, in my oplnlon ‘to counter-
procuctive, centrallzed governmental planning in the gulse of anti-
rust policy. Hence, I would'urgevevery Amerlcaniro crltlcally
consicer. the :erits.of‘emerging antitrﬁst policy rather than accept -
it et face value.'“ | H

Antitrust policy has historically developed as a unique

~zizmture of pOllthS, economics and law. .Over»an”86-year period,

- -

hCo“‘*ess has "eﬂerally legislated a natlonal econormiic pollcy of

res coopetition. Economists have joined in an attempt to deflne

- c:ceat of free competition worthy of achlevemept Lawyers, as

=

ed"oeates ancd judges, have engaged in a case- by case 1nn.erpretatlon

0oZ these laws and tneorles.

The policy originated in 1890 with the Sherman Antitrust

-
o

~ct, which requires each firm to make its business cdecisions inde-
5

".Yext, Congress, in response to clalms that the Sherman Act was too

vague, 3 enac;ed tne Federal Trade?ConQLSSLOn Act? oatlaw1nc "unfair

h"”‘”o Zs of comoetltvon,' and also passed the Clayton A“tlerust Act5
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ﬁrohibiting, among other things, acquisitions a2ad price discrimina-
tion that may substgntially lessen competition oxr tend to create a
monopoly. | |

In 1936, the Clayton Act was amended by an anti-chain

~store bill known as the Robinson-Patman Act to more"specifically pro-
hibit discriminations in price, serviée, or facilities, invan effort
to stop concessions demanded of food suppliers by large chain stores.”A
In 1938, the Federal Trade Commission Act ﬁas amendéd to prohibit
deceptive acts and practices.b

. Any objective ranking of these acts in terms of ability to
preserve the fundamental aspects of competitiom affecting both the
~competitor and the consumer would rank the Sherman Act prohibitions
against pricexfixing‘and other per se illegal restraints of tradeé
in first place by a wide margin. The Sherman Act prohibitions *
against illegally obtaining or maintaining the market power to con-
trol prices oriexclude competitors have been effective as well, but
time-consuming to enforce, due to the complex economic issues in-
volved.

The remainder of what is popularly rezardad as American
antitrust legislation reads well on paper, but is the éubject of mixed
reviews from é;practical standpoint. Theoretically, an anti-merger
statute intended .to ﬁip incipient monopolies in the bud is difficult
to criticize. .Likewise, the concept of preventing discrimination or
the inducement thereof when it is destructive of competition is appeal-
ing. The problem has been one of application: A1l toé often such

legislation has been viewed as a tool to maintain the status quo in



the face of inevitable and desirable change.

The Claytgn, Federal Trade Commission, and Robinson-Patman
‘Acts are all based on the idea that public interest will be}best served
by preserving many small firms operating in a purely competitive mar-
ket.’ Obviously; that policy has not been literally enforced, or we
“would all be associated with World War I horse and buggy industries ~
instead of a modern, international marketplace requiring economies of
scale to survive. | |

A realistic compromise between theory ancd practial reality
has resulted from a strenuous adversary process. For example, count-
~ less antitrustnenforcement‘resources were expended over many years
out of fear that the rapid development of a more efficient food distri-
bution system would destroy small food retailers.® Nevertheless, the
trend to modern methods prevéiled. ZZicient small stores offering
convenience survived, and the facts clearly estéblish that the consumer
is significantly benefited where scale economies accrue.9 Indeed, mem-
bers of the federal agencies who fought this delaying action now admit
that in the food industry "divestiture or deconcentration . . . could
well raise prices and injure consumer welfare,"107

In spite of the inconsistencies between theory and reality,

* Enforcement of the Robinson-Patman Act provides countless illus-
trations. For instance, food retailers, over the vears, who oper-
ated truck fleets were forced to run empty on return trips because
the FTC viewed back-haul allowances by suppliers as disriminatory.
While this area of policy is still murky, pressure to improve pro-
ductivity has forced the agency to begin clarifving its position
on the subject. (FTC Advisory Opinion, Digest lNo. 147 (Oct. 23,
1967) and subsequent clarification; 3 Trade Reg. Rep. 718089 at
20537-20538, 420498, $20850, %21021).



a gradual give-and-take, case-by-case interpretation of the four un-
derlying statutes r?sulted in evolutionary changes that had no crip-
pling or shock-effeét on business generally, since there was sufficient
time and opportunity to present opposing views and to adjust to policy
shifts. |

The regulators, howeve;, were not totally satisfied with .
that approach. They desired a more irmediate involverzent iﬁ business
decisions. Businessmen provided an escape for the administrators by
demanding more certainty regarding the applicability of antitrust
policy. Consequently, the issuance of government guicelines became
popular.* FTIC Trade Regulation Rules, with binding legal effect,
cover numerou_s'_areas.ll Recently, in a further effort to avoid case-
by-case interpretations, the Federal Trade Commission sought and se-
cured legislation‘providingﬂthat’a cease and desist orcer against one
industry member will subject other incustry members to a $10,000 per
day penalty, providing they had notice of the order anc engaged in acts
that would be a violation of such order.12

Theﬁ;ésult has been to arm the regulaters with strong proce-
dural devices to minimize the role of the historical acversary system
of policy evolution. Since the penalties for violztion are so immensé,

many business people fear incurring the wrath of these regulatory

* Tor example, the FTC issued restrictive trade rules govern-
ing prospective mergers in the dairy industry. (33 Fed.
Reg. 17770 (1973); 1 CCH Trade Reg. Rep. %14532). 1In the
case of grocery manufacturlng firms, the Federal Trade
Commission promulgated rules regulating proposedl margers
(1 CCH Trade Reg. Rep. Y4430). Similarly, the Justice
Department-issued merger guldellnea (1 CCH Trade Re Rep.

ﬂ4510)
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czars. As a result, desirable changes in market structﬁte, dictated
by changing circumstances, may be slowed substantially to the possible
detriment of“éonsqmer"welfare. Still, our business system has been
sufficientlstﬁrong to endure. I suspect that change can still ocnur
as needed, even under the guidelines approach to antitrust policy, to
permit continuation of the efficient system we have come to expect.

I éénnot say the same for the move now afoot to establish’
the next generation of antitrnst policy. Reduced to its lowest com-
mon.denominafdr;lthat policy would allow the government to restruc-
ture, through &ivestiture orders, any industry deemed to be too con-
centrated. Current examples of the FTC's attempts to create such |
a policy includé suits against the Zour largest ready-to-eat cereal
manufacturerél3;and the eight largest oil marketers in the u.s.l4
for so—caliéa”"Shared monopolies.”‘ Tf these proposals succeed, they
will outlaw Ené‘market'structures o7 about one-third of U.S. industry.ls*
I believe thaflthe shock 0f such & change would be too great for
our businessﬁgbnnunity to absorb witnout ste“unpleasant effects.

'Thé‘FTC's assault in the cer=2zl case goes to the very heart
of numérous segnents'df the food incustry where many companies find

themselves among the top four to eight firms accounting for more than

half of a segment's sales.l®

- ~ In i972, the Federal Trade Commission charged that Kellogg,

General Mills, General Foods, and Quaker were participating in a

Publicity indicates that the recently announced investigation of the
automobile industry is based on this same emerging policy (Wall Street
Journal, (Aug. 4, 1976); New York Times, p. 1 (dug. 4, 1976); Chicago

Tribune, Sec. 4, p. 9 (Aug. 4,7 1976)).

s
"
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"shared monopoly'- of the ready-to-eat (RTE) cereal industry. The
| charges were said to be justified, based on the limited numbér of
firms in the business and their aggregate market share -- an approaéh
that had no prior basis in either legislation or case law. A few of
the facts of this-case may serve to illustrate the "wonderland“ phil-
osophy associated:with this type of entitrust policy. -

In June, 1969, Rufus E. Wilson, then Chief of.the'Division of
.Genéral Trade-Restraints at the FTC, in an internal}memorandum sug-
‘gested that an-RTE case-be institutecd on the basis that the industry
waé a '"non-competitive' business 'with a three-firm market share of
83%, with enﬁryivirtually barricaded by these three firms . . ." Hé
referred to thé“"controlling oligopoly" as including Kellogg, General
Mills, CeneralLFoods, but nqpaQuaker.17 |

In view of that background, the naming of Quaker as a respon-
dent, along with the top three firms in the business, came as a sur-
prise. Facts adduced in the trial have not cleared up the confusion.
Thése facts show that Quaker's share of sales has never exceeded 10%
of the busineés,xand that for the 26 years preceding 1970, Quaker's
}average share .of: the RTE business was 4%, compared to the aggregate
share of 82% enjoyed by: the three largest firms.18 For 31 of the 35
years preceding the 1972 complaint, Quaker was not even among the top
four'firms;lgsgInkfaét,;Quaker'only achieved fourth position in 1968,
moving from sixth position where its share of the business for years
had been in the magnitude of 2% to 42.20 Intefestingly, Nabisco,

which was not paﬁéd.a respondent, averaged 9% of the business from

1937 to 1970 cohbared‘to Quakerfs,B.SZ;Zl

-6



While we may never learn precisely what the Cormission hoped
to gain by inyglying_Quaker, it seems apparent that we were included
because of our successful competition against the rest of the indus-
try in the mid 1960's -- since before then our share had been only
- in the 2% to 3% range. You might say we are being penalized for com-

- peting vigorously with the three industry leaders -- poving from a -
modest RTE business to the fourth-ranking position in the industry.
Is the FTC now saying that internal growth by a small competitor to

a fourth-place position warrants suit? Is that an unbending, bureau-
cratic dedication to a four-firm concentration ratio? If so, there
is clearly a ppipt where a company should stop competing, because of
the new risk;qhatra government bureaucracy may cecice that success
has made it part. of a "shared monopoly." |

The\remedies‘the FTC seeks from Quaker are limited and con-
Vtradictory to the basic charges of the complaint. It wants to prohi-
bit us from making any acquisitions in the RTE cereal area for the
next 20 yearsﬂgz;;Quakgr has not acquired a cereal business in the last
50 years,23 and has no.present plans of doing so.

The only other relief requested from Quaker is the prohibi-
tion of its shelf-space programs designed to assist retail grocers
in-managing displays of RTE cereal in their stores.2® But the thrust
of the complaint on this subject is that Quaker did not push its shelf-
‘space program hard enough in‘competition with the program offered by
Kellogg;25 The FTC staff would, thereZore, ban that wnhich the com-
plaint claims Quaker should have promoted aggressively. This is con-

tradiCtOry LN (:,i” ;‘] N



Much more is sought from

General Mills, and General Foods),

of their businesses, .extensive trac

thz three industry leaders (Kellogg,
i:c‘Ld’ng a sweeping restructuring

ez=rk licensing, and a redistribu-

tion of someptoprselling brands. The ITC staff wants three new com-

panies spun out:of hellogg, asklnc

Kr;sples and¢Sp§c1ale brands, alon
and other Unnamed labels, to get the new companies started.

Mills would have to spin off one new

the Wheaties: brand,

thzt Kellogg give up its Rice
g wi h manufacturing fac111t1es
General

compeny and give it a plant and

while General FocZs would also have to spin off

one new company:.and give it a brenc es yet unspecified.26

The.foremost pressure on

Zeral officials to take an

anti-big business stand and bring this type of case is to be found in

an overly simplistic ideal called
late 19th century, orators in the ¢

over and over:that the;stronvest ec

business units. o“eratzng in a2 purelw

bellef has perwedtod our thinking as

It has become. a, po]lrlcal and socizl

as many leadlng ‘economists. have no:ts

petition so. concelved has never exiszzd

could not EXlSt "28 A well-intent

‘ztomistic competition

snizr is one involvin

Since the
itical arena hzave proclaimed

many small

0()

tive marketp 1ace.27 This

(]
0
H
'd
(0
ct
e

1 iiaal,
"self-cdeceptive' because ''com-

T,

in fact,

(&0

in any economy and,

(L'

< minority in the academic

community haswembraced that self-decsztive illusion as the cornerstone

industries were extractlng supra-cc

cased in a shlny veneer in the 196C's by industrial

of a move to:fragment American incuszrr. This illusion built up

‘steam with.nheiclaimsvof depressicn szcononists thet concentrated

—-ztitive profi ts.29 It was en-

organizatlon



economists who claimed that industry performance is dictated by in-

30 Thus, the apparent solution looked simple--

. dustry structure.

‘atomize an industry,-and better performance will £low.
Inﬁthat»connection, it is appropriate to repeat Harry Truman's

belief that Ifyyou laid all the economists in the U.S. in a straight

\
n31 The truth is that the struc-

line, they'd.point in-all directions.
tural view is'not fully established, even in industrial organizatioﬁ
economics.3g®&Unfortunate1y, "trust-busting' claims receive prominence,
~and informed explanations to the contrary are often ignored. Conse-
quently, a theory, unsﬁpported by empirical evideﬁce and still being
hotly debated:among economists, has been adopted by the FTIC as the
basis of a radical change in antitrust policy.

| None--of the- four major U.S. antitrust statutes decrees that
an industry may ‘be dismantled solely because some arbitrary, aggregate
level of concentration is reached. This past June, Thomas Kauper,
recently Assistant U.S5. Atﬁorney General in chérge of the Antitrust
Division, stated that ‘he did not believe that Congress had yet dele-
gated this-rolé¢33-~The Justice Department has dropped a "shared mon-
opoly" case'ag_a»-inst‘t-ire'manufacturers.:i4 Nevertheless, the
,Federal TradéFCommission is assuming a regulatory role, similar to
that of thevIntéiétate Commerce Commission, in which it would judge
the structure®and performance of an industry as if it were a public

utility,* and:then reorganize and regulate the industry in order to

[V ESAN Y P I I

% TFor example, individual firm rates of return on capital em-
ployed will be acceptable to the regulators only if they
compare favorably with the average rate of return of all
manufacturing firms in the U.S. In re Kellogg, et 2l.,
Docket No.:8883. -



improve its performance. It is doing so despite Congressional deli-
berations during-which.there was expressed a total opposition to the
| establishment wf:any trade commission that would be authorized to
regulate industry generally as if it were a public utility.35
Current Congressional activity demonstrates that Congress
does not feel:it-has delegated such authority to the FTC. If the -
FTC has the power to restructure industries under existing laws, why
are members of Congress presently debating the'merits of anti-concen-
tration bills:'to:accomplish this very objective? Very recent examples
are the Hart-Scott Antitrust Bil13® ond Indiana Senator Birch Bayh's
bill to break up-wvertical integration in the country's 18 largest oil
companies by -dividing them into separate firms engaging only in pro-
duction, refining, pipelines; or marketing.37 va‘Congress believed
that federal ‘officials; already possessed this power, why bother?
In.my- view, the Agency is being goadec into continuing the
pursuit of these doubtful horizons by a proliferation of the works
of popular writers who characterize the profit-maximizing goal of

business as cold-hearted. William Robbins, in his book The American

Food Scandal,??ﬁcharged the four largest cereal producers with ''pro-

fiteering" and the food industry, in general, with lying to the Amer-
ican people -about the true price and quality relationship of their food.
Speaking for:Quaker, these charges are false. The point is, however,
that thése bookgfhave-a strong, immediate, political impact, even

when inaccuraﬁe,ﬁvTHrough emotional zppeals, they cause fear and
confusion. thétleadsfto demands for someone to act. Federal offi-
cials react ﬁnder such pressure and are so doing cespite the conse-

quences.

-10-



Before this process carves the new policy in stone, I sin-'
cerely hope that someone in a position to be héard.will cry out with
the truth that*federal reorganization of industry is neceséarily
based on a faléeﬁassumption. That assvmption is that non-elected,
transitory government officials have the wisdom, cdespite a general
lack of busineés”experience, to more properly structure an industry

than the vastdcombination of economic forces bearing on the market.

.The*public'should be informed that the U.S. is, by this
policy, moving*in;o a new era of central economic planning. Fright-
ening questidns*ariseié Who in the fecderal governcent will fill this
god—like'rolé“of“reorganization? Who will determine which firms de-
serve what share’ of each industry aiter deconcentration? If after
reorganizatidniSOme firms, through cozpetition, enlarge their markét
éhares, will'arnother round 6f reorgenization be recuired, aﬁd, if
so, how often?’ " |

Ha§é$federal bureaucracies previously dec-onstrated such
high competeﬁCeQand skill in coordinating lesser tasks that they de-
serve our faiﬁh”ﬁithISuch a monumental responsibility and undertaking?
Were you satiéfiéd with their'perforaance during price controls? Did
the effects of the Russian wheat deal meet with your approval? Have
yéu.been impressed with regulated industries such as railroads con-
trolied by the ICC? Has the postal service been up to your expec-
tations? ~Havé;YOu been impressed with the governcent's managerent
of our SociafiSecurity}fund? Since bureaucratic rules may often be

perpetuated to insure job security for the regulators themselves,

Nt
wdatlol Ly
o
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can we béiéUre'that they are a tolerable substitute for the impartial

~ laws of supply and demand?

For bu31ness people, the best indicator of growth of the fed-
eral government is the‘number of new regulations that continually pour
out of Washington. Before they can . become official, all regulations
must be publlshed in the Federal Register. When it was first pub- -
llshed in 1936 the Register had 2,411 pages. By 1974; it had grown
to 45,422 pages. Last year it grew to an astronomical 64,000 pages--

growth of 427 from the previous year. One source likened the massive

document to“the most monumental book since Gutenberg's Bible! It is

'estimated”that each'American family pays $2,000 per year (at least

one year's' supply of grocerles) to support this and other aspects of

the federal® bureaucracy 39

ThlS movement to fragmentﬂze and ster1112e cormestic firms

comes at anvodd moment in our econonic history. With the passing of
the stable international economic system established at the end of

World War II';so passed‘America's ab:llty‘to remain isolated. Ameri-
cans cannot” afford to be overly protective of econoric ideals other

than those capable of satlsfactory per_ormance in both domestic and
U .

1nternat10nal marketplaces.

S

) ' leen the worldw1de, intensive competlt*ov ior scarce re-

R

sources, "blgness in Amerlcan business may finally be coming into
i

an age when 1t may, by necessity, be '"goodness’ in critical economic

areas. The federal government however, has limited its economic

focus to domestlc market protectlon via its eme Lng antitrust policy,

with seemingly 11tt1e concern for the international implications.

bl
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The‘four laws that make up our national economic antitrust
policy were framed and passed when development of the national mar-
ketplace greatly overshadowed international trade in economic impor-
tance. The per;ods surroundlng 1890, 1914, and 1936 were times of
political isolationism‘as well as strong grass-roots discontent with
domestic economlc condltlons. Rather than now using these laws to
dismantle our: bUSlneSS system, it seems more appropriate to consider
whether these;acts remain valid in the present era when internmational
economic considerations.must rank equally with domestic priorities in

i

order to assure{that the U.S. retain its competitive poswtlon in
‘world markets9”Shouldn t we be looking to secure en trepreneurlalv
opportunlty.wrﬁh;h;the‘context of a strong,Aprlvate enterorise system
rather than embark on‘a project of destroying our business structure
in favor of a, giant bureaucracy? A | , .

1.

The fact of the matter is that concen tion of business
in the ﬁ.S. is lower than in other major countries in the world.40
In the Soviethhion,‘concentration is a fundamental orinciple of that
nation's central}y plahned economy. Thus, in terms of international
| trade, the‘strokes of”our antitrust lzw brush may be painting us

into a very tlght ‘corner.

Addltlonally, I‘am curious as to how the regulators will
stimulate the 1nnovat10n required to discover substitutes for dwind—
llng supplles of necessary resources, improve product1v1ty, and in-
crease consumer satlsfactlon. Structural remedies, as sought by

i the FTC in the RTE cereal case, could effectlvelv stagnate a target

industry. Innovatlon normally flows from experimentation and

‘/ PO
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risk-taking,»spg;red on by the profit motive. Whether firms will
invest in R&Dfanditake risks to produce major innovations is an open
question if,-ppon'success in the marketplace, they will be told to
divest the sucqéssfulﬁassets or license trademarks, royalty—ffee, so
that others may capitalize on their hard-won goodwill and success.

It qufalarming to learn that the cereal business was se- ~
lected as a ;est:casexbecause it was viewed as having less political
clout'than othg;gfal This implies a desire by some regulators to quietly
establish thésiqpntrpvgrsial policy without risking political and pub-
lic debate.: ?beirealigroblem.with such a low profile is that it masks
an attempt toéwigphold‘freedom of choice_from.Aﬁeriéan consumers. It
seems some fedg;gl regulators have concluded that consumers buy too

many varieties of ready-to-eat cereals. The tradenark licensing remedy

in the cereal case is désigned to discourage development of further
varieties. Yeéﬁ;Amerigans have jealously guarced their constitution-
ally protected freedom_of choice in other areas. ¥hy would we surren-
der.this freedom to goyernmeht officials in deciding what food prod-
ucts we will consume (so‘long as there is no health or safety hazard)?
How long will pu;tfregdom of choice last elsewhere if we let federal
officials assume they have the right to absorb it in this instance?
An'individual'é_economic, social, and political choices are interwoven
and not easily: separable. Restriction of one must have substantial
effects on the others.. How safe are our freedoms of speech and press

when the econppighforumg of which they are parts, is to become the

realm of the government regulator?

-14-



In Orwell's prophetic work lggﬁ,az he portrayed a society
where realityfwasﬁthe opposite of the image painted by the government.
The MinistryhofﬁLove in that novel controlled the minds of citizens
through terrifying uses of fear. Similar contradictions are present
in the federglhgovernment's move against our private market struc-
tures. It declares that concentration in business must be reduced -
through concentrated, centralized government planning. If we accept
this panaceai-we may - learn to our detriment the truth of Orwell's
view that thgﬁihherent‘nature of all highly centralized governmental
organizations:is to suppress that which they profess to protect.

Manyfagree with the editors of Fortune magazine who recently
warned that the ''real danger to American liberty is not that it will
be trampled by iron heels but that it will Be slowly buried in a dust
of bureaucratié'oppression. . . We will have to insist, as a start,
that legislators be much more cautious about authorizing government
agencies to ﬂd_things--and much more diligent about specifying what

they may not qQ,”43

Bl
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