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I. Introduction

A few years past, agriculturists were concerned about the
extinction of the family farm due to increasing land prices, high
interest rates,; droughts, and low market price for farm commodities.
The fear that corporate ownership would squeeze the family farm

out of the market prompted many states to enact legislation

prohibiting corporate ownership of agricultural land.

_ Reéently, however, a new fear has arisen. The emergence of
certain oil-producing countries as world-wide economic powers has
‘iéd to the belief that these nations will use their newly-acquired
wealth fto dominate farm production in the United States.

Afe these newly-arisen anxieties concerning foreign control
cof U.s. farmland justified? wWill the U.. benctit from the
incréasing number of foreign land purchases? Should additional

legislation be enacted?




II. U.S. Advantages of Foreign Land Furchases

Stability of Capital Trangfer

In contrast to uncertain investments, foreign purchases of
Vland are a stable addition to the national wealth. The purchase
of land by foreigners transflers capital to the United states
_during a capital shortage. The capital transfer bolsters the
economy just as though the foreigner had loaned money or shipped
 goods to the U.S. The economic stability provided by this transfer
stimulates additional investment of capital which, in turn, provides

“more stability.

' Gains»in FPoreign Relations
The éapitalistic nature of American economics often creates
éﬁ image of having an abundance of capital while at the same time
being desparate to dispose of it. As a result of this viewpoint,
U.s. capital is regarded with contempt and hesitancy by foreign
natior35 By allowing aliens to acquirc agricultural land, the
»Uhited States acknowledges its need to import foreign capital.

United'States‘capital is then treated with more respect abroad.




IIT. U.3. Disadvantages of Foreiyn Land Furchases

#eaker Political and Social Control

o

LandaWnership has always been associated with an expression
power. The amount of land that a country acquires is a symbol
'that nation's wealth. By allowing aliens to replace American

citizens as landowners, the United States loses its national
sovreignty. In addition, absentee owners contribute little to
the social and civic envirorment and are less sensitive to the
physica14environment. oreign landholders are likely to be less
-concernéd about local economies and diseconomies of scale than

‘native or naturalized citizens.

Losg of Potential Taxes

Taxes are legally distinguished between persons (in personam)
and things (in rem). Real estate taxes are classified as in rem

taxes and give no tax brecaks to the foreigsn investor. In personam

taxes, on the other hand, are a different matter. An alien owner
may allocate overhead costs to the U.S. while shifting taxable
profit to his home country. Certain payroll taxes and consumption
’and death taxes may be legally disregarded by the landholding
foreigner. Because - foereigner is less interested in marginal

land improvements, which are taxable, land used less intensively

by the absentee owncr yields less taxes. Also, gains on the sale

P
of United States land assets are not taxed if the foreign investor

resides in his home country for morc than half a year.




Higher Land Prices

Foreign investment may drive land prices beyond the level

"of American bldding. Many foreigners are willing to pay premium
prices for high quality farmland. In addition, tax advantagces
available to aliens may prompt more loreigners to invest in
&merigan farmland. Young U.5. farmers are finding it increasingly
ﬁifficult fo acquire land of their own. However, higher land
prices are not always a disadvantage. It should be pointed out

that as land prices are bid up by foreigners, there will be an

~American seller who benefits.
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IV. Ixisting U.3. Domestic Regulation

State Legislation

‘Land Jaws traditionally fail within the legal domain of the

states. Presently, there are twenty-one states which have no

regulations on alien ownership ol farmland. The remalning twenty-
nine states have come type of foreign ownership restrictions.

The most common form of state restriction is general prohibi-
tion on alien ownership of land. E£ight states forbid aliens to
own land. Five other states have major restrictions on foreign
ownership of U.S. farmland. These restrictions are of two types.
‘The Sfatés may limit either the acreage which a nonresident alien
can own or the maximum time period during which on alien may hold

land. A number of states have restriction of minor importance

which have a smaller impact on farmland investment. These secondary

statutes include regulations on inheritance rights, state property,

and alien corporate investment.

Teder QI‘LQF islation

Few federal regulations deal with alien investment primarily

'_becau e che ldv of property is state law. The most important

deral law restric ting foreign acquisitions of farmland is the

1

Trading With the Lnemy Act. This statute permits the U.S. to

agsume control and management of the property of alien enemies

g )
in time of war or declared emergency.” fThis law also places all
assets of restricted foreign countries under the control of the

Depariment of the Treasury. 3 Cther federal laws are concerned
‘with control of the public domain. These statutes deal with

~razing permits as well as mineral leases and licenses.




V. Constitutional and Treaty Limitations

The need for regulation of foreign investment is still being
researched. The initial challenge, however, is not determining
the need for alien repulation but defining the constitutionality

of allowing regulation oi foreipgn investors.

Equal Protection and Due Frocess

The most limiting congstitutional challeng 1e8 to forelgn

reg qutlon are contained in the equal protection and due proces

,gélauseS Of,the Fourteenth Amendmenﬁ.g/

fhege clauses state that "No State shall...deprive any person

. of life, liverty, or property, without due process of law; nor

°

deny to any person within its Jjurisdiction the equal protection

Iy

of the laws."' The important aspect of the equal protection and

‘due"process clauses lies in the definition of the term “person."
mhp question of whether the Prourteenth Amendment will allow
",a.foreign investor to purchasc an interest in agricultural land

has been interpreted by the Supreme Court in various court cases

a/ Although the Fourteenth Amendment applies only to state
_governments, the equal protection and due process clauses will
also apply to constitutional challenges of federal laws and
regulations.

b/ In Graham v. Richardson, the Supreme Court declared tha
claszificatlons baged on alienage are "suspect" and stated tha L
"a ‘person' (in the context of the [Fourteenth Amondmcnb) encompasses
lawfully admitted resident aliens, as well as citizens of the United
States, and entitles both citlzens and allens to bqudl protection
cf the laws of the gtate in which they reside." In Terrace v.

Thompson, the Supreme Court noted that: "Each state in the zabsence

of any treaty provision to the contrary, has power to deny to
aliens the rxgnt to hold land within i1ts borders... . State
legislation...cannot be sald to be capricious or to...transgress
the due process clause." lowever, a federal district court held
in Shames v. Nebraska that "...the supreme Court has never indicated




It appears that regulation of foreign investment in realty falls

I
I

‘within the bounds of the curteenth Amendment unless the restric-

tion is based on the investor's race or nationality.

Another major constitutional limitation is that which gives
P ra N S} 3§ /e . - Rl . Q_/
total power of forelgn relations to the federal government .-
Article I of the United Ztates Constitution declares that:
"Congress shall have the power...to regulate commerce with foreign
nhationg, and among the several Jtates, and with the Indian tribes."
?State,governments cannot infringe on this exclusive power of the
federal government to conduct its own foreign policy. 1In contrast,

’”Jstate laws have traditionally, defined the property rights of

~citizens and aliens within their boundaries. How far state

‘regulation of ownership can extend before intruding into federal

foreign relations authority is an issue that must be resolved.
In Clark v. Allen the Suprene Court upheld a California law

7

" based on reciprocity rules. The statute permitted nonresident

“aliens to inherit property only if a reciprocal right of inher-
‘itance for U.S. citizens existed in the alien's home country.

Prompted by the Supreme Court's decision, a number of states

o
C

adopted more extensive reciprocity laws. A potential heir had
to obtain proof from his foreign government that an American heir
- p—— . o . . . .

in unequivocal terms whether a State is required to give due
brocessg to nonresident aliens.”

- ¢/ This constitutional limitation applies strictly to state
regulations and restrictions.




would have reciprocal rights and would receive the benefit of

the estate without confiscation. In Zscherning v, MNiller, how-

ever, the Supreme Court ended this judicial inquiry into the
economic and pelitical systems of other nationg.g Yet the Court
refuged to recongider Clarvk.

Lower court cases have not clarified the confusion created

by the simultaneouz existence of the Clark and Zscherning decisions.

The cases seem to say that a state may base its alien inheritance
laws on reciprocity as long as the enforcement of the statutes
does not result in offensive contacts with foreign countries.

The determination of "offensive contacts" 1s left to later court

‘decisions.




Conclusion

in conclusion, the issuc of foreign investment in American
farmland is multi-dimencional. There are no clear cut juris-

dictions. TForeign investment is not just an cconomic issue; nor

.

S is it jJust a political lissue.

As more information is gathered, impacts alien ownership
on the American farmer can be weighed more accurately. It is
imperative, however, that cconomists and legal authorities work
together in defining the rules of the issue. Only after careful

&

consideration by the two disciplines can effective policy decigions
Y f jS




Literature Cited

: 1. Gaffney, Mason "Jocial and iconomic Impacts of Foreign
Investment in United States lLand." Natural Resources Journal 17
(July 1977): 377-393

In this article, the author lists the social and economlc
advantages and disadvantages of foreign purchases of farmland.

y

2. . lorrison, {red L. "iLimitations on Alien investment 1in
American Real Estate"™ [Linnesota law Review 60 (April 1976):
621668

This report provides a historical background of restrictlons
“on alien land ownership, compares cxisting state and federal
restrictions, and examines the validity of these laws under the
federal Constitution.

3. Morrison, Fred L. and Krause, Ifenneth R. State and
Federal Lezal Regulation of Alien and Corporate Land Ownership
‘and_Farm Operation Washington, D.C.: Zconomic Research Service--
USDA, 1975 _

This publication focuses on individual state statutes and
- federal regulations that restrict alien ownership of Tarm real
estate. Also, constitutional limitations are described.

I,  RNuckton, Carole . and Gardner, B. Delworth "Forelgn
Investment in U.S. Agricultural Land - Issues and Perspectives.”
Journal of the American Society of TMarm Managers and Rural
Appraisers 43 (April 1979)

This article gives a brief higtorical background of land
purchases by investing forciyners. Dimengions of alien land
purchases are described and lmpacls on Uas. ccomony frowm land
purchases by foreigners are examined. The article concludes by
citing possible policies to control sales to aliens.

o 5. Weber, William A. "Ioreign Direct Investment in United
States Real Estate: Xenophobic or I'rincipled Reaction?" University
of Florida law Review 28 (Jdinter 1976): 491-520

The article evaluates state and federal regulations under
the equal protection, due process, and foreign relation consitu-
tional challenges. Possible alternatives in legislation compared.

6. Zdgaris, Bruce "Investment by Nonresident Aliens in
United States Keal Estate" University of Fiaml Law Review 31
(Spring 1977) 565-613

The author describes the attlrac
United States real estatc by nonresident aliens. The article ,
illustrates the Tavorable aspects of alien investments with emrhasis
on American tax laws.

tiveness of investment in




SCLerences

1

1. 50 United States Code (herein cited U.2.C.) Appeals
Section 1 et seq.

2. 8 Code of federal femilations (herein cited ¢.7.1.)
parts 501-510.

3. 31 C.i.w. part 500.

L, 1.3, Congtitution, Amcndrmont XiV, Sectior 1.

o~

Craham v. Richardson L¢3 .3, 365 (1971): Terrace v.
5

263 U.S. 197 (1923); oshames v. Nebraska 323 . Supp.
Neb.), atf'd., 402 .5, 901 (1771).

U.5. Constitution, Article I, Section 8.
331 U.S. 503 (1947).

. Berman, "“Zloviel lleirs in american Courts," €2 Columbia
Law Review 257 (1962).

9. 389 U.3. 429 (1968).




