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Unfair trading practicesin the dairy farm sector: Insightsfrom an EU field
survey

This paper examines the incidence of unfair trading practices (UTPs) in the dairy food supply
chain. Drawing insights from data collected through a field survey among dairy farmers in
five selected EU regions (France, Germany, Poland and Spain) we seek to understand the
presence of UTPs across different stages of contract formulation and execution. The survey
data were collected in 2017 and gathered 1248 observations. We identify a total of 29 types of
UTPs across all different phases of contract devel opment. Results show that 93% of surveyed
farmers have reported at least one UTP, whereas 46% of surveyed farmers have reported at
least three UTPs. The highest share of UTPs was found in the contract content followed by
contract negotiation and contract execution. Further, our results suggest that there is not a
strong relationship between the occurrence of UTPs and contract completeness although it is
heter ogeneous between studied regions.
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1. Introduction

Market power in the food supply chain has beenrsitely analysed in the literature (i.e. see
for a survey of studies in Perekhozhuk et al. 20k6particular the relation between farmers
and downstream industry (e.g. processing industag attracted vast research interest.
However, most of these studies focus only on ongedsion of the market power (i.e. price
distortions) induced by monopolistic or oligopalisbrganization of certain segments of the
food chain. But, there are many other elements finais with dominant position in the
market can exploit to their advantage. The growitlvestically integrated markets in food
chain - particularly between farmers and downstrestustry - provides opportunity for other
areas where a dominant firm can impose its inflaenc

The complexity of integrated markets between firmisich may emerge in food chain, makes
distortions a multidimensional problem (e.g. Reretaal. 2014; European Commission
2014a). The distortions that may emerge betweeahngapartners are termed in the policy
literature as unfair trading practices (UTPs) (F@@n Commission 2014a,b; Fatkowski et al.
2017)! The imbalance in the market power between tragiagies is one of the principal
cause of UTPs. Notwithstanding, there are othdofacsuch as imbalances in the bargaining
power of the firms, switching costs of changingding party, asymmetric information,
incompleteness of contracts, asymmetric costs tract enforcement (e.g. asymmetric costs
in accessing justice), and perishability of goodsl aeasonality of production, which can
generate UTPs. Each of these elements can leaddiffeaent UTP, such as: unilateral
changes in contract terms, late payments, ad-haogds to contractual terms or upfront
payments as entry frees to negotiations (Gow, &treend Swinnen 2000; Renda et al. 2014;
Fatkowski et al. 2017; Sexton 2017).

! The European commission defines UTPs as “practigsgrossly deviate from good commercial condan,
contrary to good faith and fair dealing and arelaterally imposed by one trading partner on andther
(European Commission 2014a).



Unfair trading practices came recently under intepslicy scrutiny particularly in the
European Union (EU). In 2013 the European Commissidopted the European Retail
Action Plan and a Green Paper on unfair tradingtfmas in the business-to-business food
and non-food supply chain (European Commission32pIThe Green Paper makes an initial
assessment of the problems posed by UTPs in bgsiadsisiness relationships along the
food and non-food supply chain, including the inmpémtation and enforcement of existing
national rules and the resulting impact on the Binglarket. In 2016, the European
Parliament called on the Commission to act in tiea @f UTPs (European Parliament 2016).
As a consequence in December 2016, the Council iofsMrs invited the Commission to
undertake, in a timely manner, an impact assessrapdt propose an EU legislative
framework or other non-legislative measures to eskltJTPs (European Council 2016). The
Commission Work Programme for 2017 stated thatGbenmission will consider further
action as necessary to improve the position of éasnm the food supply chain, in light of the
outcome of the ongoing work of the Agricultural Mers Task Force (AMTF) and the High
Level Forum for a Better Functioning of the Foogfly Chain (HLF).

There is a growing body of scientific literaturehieh directly or indirectly deals with the
concept of UTPs. The empirical literature that grases (implicitly or explicitly) the
multidimensionality aspect of UTPs is rather scdecg. Copa-Cogeca 2013a,b; Basic 2015).
On the other hand, there is relatively large eroglrliterature that deals with one or selected
forms of UTPs. This includes, among others, studiesnarket distortions caused by market
power (Digal and Ahmadi-Esfahani, 2002; MacDonatdl &ey 2012; Perekhozhuk et al.
2016), price transmission (Vavra and Goodwin 2088sefa, Kuiper and Meuwissen 2014;
Goetz et al., 2008) contracting and vertical inttign Katchova 2013;Assefa et al 2014,
Otsuka et al., 2016; Potts et. al., 2007e® the objective of these studies is not necégsar
UTPs The same holds for theoretical literature althoowre theoretical studies are available
analysing the potential causes and impacts of UTRs. literature finds that UTPs may have
various adverse impacts on the functioning EU feogply chains potentially affecting:
income distribution among active agents, farmscstinal change, food quality and food
availability and rural employment (Gow and Swinrgf90; Renda et al. 2014; Fatkowski et
al. 2017).

This paper attempts to shed some light on thisctbgiexamining the incidence of UTPs in
the dairy food supply chaifhis study is particularly relevant as it consideasous forms of
UTPs occurring at farm level. The literature anaslgghe incidence of UTPs at farm level is
less abundant as compared to the one covering séigenents of the food chain, particularly
consumers (Dries 2017; Fatkowski et al. 2017; RuSswrentino and Menapace 201By
accounting for different types of UTPs we evaluidite presence and size of UTPs in each
stage of the contract development. Note that thep focuses on UTPs reported by dairy
farmers and it does not cover other segment ofl#éliey food chain. The analysis is based on a
survey conducted among dairy farms in five sele&ddegions located in four EU Member
States (MSs) (i.e. France, Germany, Poland andnppBie dairy farm survey (DFS) data
were collected through face-to-face interviews in 2017d ain total it includes 1248
observations.

2. Review of empirical literature on theincidence of UTPs

In general there are few empirical studies avadatblthe literature investigating the incidence
of UTPs faced by farmers. This is particularly triog the literature that considers the
multidimensionality aspect of UTPs. An attempthistdirection is the study by Basic (2015)
analysing the UTPs in banana sector. This studgiders various forms of UTPs rather than
focusing on some restricted set of possible forfrigTdPs. The study attempts to analyse both
the occurrence and the impacts of UTPs. Similaengit is the study of Copa-Cogeca
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(2013a,b), which conducted a survey in the Europagn-food sector to quantify the

occurrence and impacts of UTPs in the EU food chidevertheless, to our knowledge an
overall assessment of the occurrence and quaniiircaf the impacts of the different forms
of UTPs is rare in most scientific studies on UTPs.

The empirical literature that deals with one orstdd forms of UTPs is much widespread
(e.g.Digal and Ahmadi-Esfahani, 2002; MacDonald and R8¢2; Perekhozhuk et al. 2016;
Vavra and Goodwin 2005; Assefa, Kuiper and Meuwis@914; Goetz et al., 2008;
Katchova, 2013; Assefa et al., 2014; Otsuka et28l16; Potts et al., 2007). This literature
considers oner selected aspects of UTPs without providing am@tensive analysis of all
relevant elements of UTPs. Note that often the aiivje of these studies is not necessarily
UTPs.

2.1. Thefindings on the incidence of UTPs at farm level

The study conduced by Basic (2015) analyses thddance of UTPs between banana buyers
in Europe andanangroducers, exporting from developing countriesdabon interviews of
more than sixty actors from the banana industrgameral Latin American countries. The
study reveals the presence of several UTPs indharia supply chains such as: (i) one-sided
clauses in contracts, which stipulate that “thedvusan withdraw from the contract at any
point in time if his margin is insufficient” (i.d¢ransfer of risks to exporters and producers);
(i) increased occurrence of last minute canceatati@jection and/or quality claims during
low-price (over-supplied) seasons (asymmetric siséiring); and (iii) buffer suppliers, small
producers are often used as buffer suppliers lyel@lantations. Results show that small
producers are regularly charged extra costs byréaqsoand plantations for alleged ‘services’
(e.g. for the provision of banana boxes, transpd.,), which can amount up to 40% of the
price stipulated in the contracts. The study atéseals the presence of fear of reprisal among
banana producers. The fear is about the terminafitiee commercial relationship in the case
they raise a complaint against buyers.

Similarly the Copa-Cogeca (2013a,b) conducted aesuin the European agri-food sector to
guantify the types and frequency of UTPs in the t&lkvaluate the economic impacts of
UTPs. The survey covered 434 professionals amonwi8 target groups — farmers (214),
agri-food cooperatives (165), others (e.g. proaas3gd5) — from 21 EU countries. The survey
considered 17 different forms of UTPs that may oasuhe food supply chain. Results show
that the surveyed firms tend to be more exposediTi®s in the current period as compared to
the past 5 years. Almost every sampled firm (94%lbtampled firms) was affected by at
least one UTP. Similar results are valid for farsnédrhe 5 most frequent UTPs include: (i)
imposing a requirement to fund the cost on pronmo{e©% of respondents); (ii) imposing
general terms and conditions that contain unfaausés (56%) (iii) refusing or avoiding
putting essential terms in writing (51%); (iv) thtening business disruption (or termination)
to obtain an advantage (51%) and (v) imposing airement to fund a contracting party’s
proprietary business activity (48%). Farmers regmbthat UTPs most often occur during the
post-contractual phase (in 44% of sampled farn@)pwed by the pre-contractual phase
(25%) and during the contractual negations (20%} Test of surveyed farmers (21%) did
not know or did not answer in which stage of cacttral relation UTPs occur. Around 45% of
farmers were at least occasionally exposed tdalll? UTPs considered in the study.

Other empirical evidence comes from CIAA-AIM (201The study surveyed about 686
companies from processing and retail sectors iM$S to analyse the incidences and impacts
of UTPs. Results show that almost all surveyed amgs (96%) were exposed to UTPs. The
most common UTPs include (i) non-respect of comtiiElcterms by some customers (84%),
de-listing threats to obtain unjustified advantagé&s), and unilateral deduction on invoice
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without sound business reasons (63%). Most of tineeged firms (65%) did not take action

when confronted with UTPs because of fear of costttmmmercial sanctions, while 50% of

surveyed firms did not do it because they do ngttthe effectiveness of the available public
dispute resolution mechanism.

Davis and Reilly (2010) report results of the UKn@zetition Commission’s survey carried

out among 456 suppliers on UTPs exercised by eetaih past five years. According the

survey results, between 37% and 48% surveyed suppéxperienced practices such as
payment delays, excessive payments for customepleams, additional services required

and retrospective price adjustments.

There are other studies which analyse the presainoee or selected UTP$he results of a
survey conducted by the Spanish Competition Authotooking at the relations between
manufacturers and retailers in the food sectorwsti@mt 56% of the responding suppliers
were frequently or occasionally subject to retro@cthanges to contract terms (CNC, 2011).
Similarly, a survey conducted by the Italian Contpmt Authority shows that 57% of
producers often or always accepted retroactiveaterdl changes in contract terms, because
they are afraid of commercial retaliation in caseefusal of the changes (ltalian Competition
Authority 2013).

A common UTP reported in the literature is delaysyments. For example, Berdegué,
(2001) reports 60 to 70 days delay in paymentg #fiee delivery practiced by supermarkets
with respect to small farmers’ economic associatifsam fresh fruit and vegetable sector in
Chile. Gow and Swinnen (2000) report the averaggmeat delay of 100 days by food
processors to farms supplying raw materials in &ta@v in the early transmission period in
1994 and 1995. Survey results of Davis and ReR@1Q) indicate that 48% of suppliers
surveyed experienced delays in payments by retaigpast five years.

3. Conceptual framework

The identification of UTPs is a challenging taskeTvery existence of contracts and other
more centralised hybrid institutional mechanismghini the food chain (Ménard and
Valceschini, 2005) reveals that the perfect masdiaiation with its simple spot market
situation is not an adequate way to interact. feuntiore, the configuration of contract
package strongly depends on market structure farm size, product type). One cannot
easily derive an objective scale to measure thealaigy (or non-desirability) of different
contract package under different market circum&an&ome elements of the contract may
seem unnecessary or irrelevant under certain madeditions (e.g. fixed price setting in
stable markets), whereas they may be preferabtehier market conditions (e.g. fixed price
setting in volatile markets). It is possible thaterring to the perfect market could lead to
identify a practice as an UTP when it is not oné imply an alternative way to allow the
transaction to occur (“the best available cost-migsing arrangement for thetype of
transactions they are intended to organise”- (M#maud Valceschini, 2005)). This poses the
problem how to objectively identify the UTPs rethtéo different elements of contract
package in empirical analysis.

Differently from price distortion caused by markstwer the identification of UTPs is not as
straightforward. For example, the most common measi market power used in the
literature is the conjectural elasticity (i.e. thneerall market reaction to an individual firm’s
change in output suppRiyeneralised by Lerner’s index (Lerner 1934), whiefculates the

2 For example, Perekhozhuk et al. (2016) find therage market power (measured by conjectural eligstto
be in the range between 0.07 and 0.18 across tkar88yed studies for agri-food and related indestiNote
that a value equal to zero denotes perfect cotiguetivhereas a value of 1 denotes pure monopoly.



relative share of mark-up of prices over marginasts (Appelbaum 1982; Mei and Sun
2008)? To use similar approach for measuring the imp&dt BPs, one would need to use
shadow prices of different elements of the contpakage. However, this is not possible in
reality given that the shadow prices are not olekrand thus data cannot be collected.
Moreover, they are determined by a heterogenedusfgsrameters, which are difficult to
identify and observed (i.e. by opportunity costcapital for timing of the payments in the
case of delayed payments).

An indirect approach would require using observaianents of the contract package (e.qg.
timing of payment, credit provision). Nevertheletise identification of UTPs through an
indirect approach could be subject to misinterpi@ta For example, when considering the
standard price distortion to measure the impactmafrket power, the identification is
straightforward because the direction of price ¢geais inversely related with market power
(i.,e. a higher output price in uncompetitive maskeersus lower price in competitive
markets). The same rational cannot be adopteceicdke of UTPs unless the shadow price is
observable. Moreover,

Thus, one way to approach the UTPs is to rely omes@bserved contracts terms and
observed behavioural indicators by measuring tleimence of certain behaviours of firfs.
For example, these indicators could include, amotigers, the firms' behaviour before
contract signature (e.g. method of contract nejotiaimposed versus negotiated), one-sided
closures in the contract that may induce unfavderbbhaviour for a party in the commercial
relationship, and ex-post contractual behavioug. (@nilateral renegotiations or breach of the
contract terms), etc. Following this conceptuahfeavork, we thus need to identify UTPs at
different stages of the contractual relation, tisat(i) in the contract content, (ii) prior the
contract signature, (iii) during the contract exemuand (iv) after the contract finalization.

To measure the UTPs in contract content, first,need to know (quantify) all relevant
elements of the contract as well as the mechansed to set them (i.e. whether they were
negotiated, imposed, or they represent market atdipd The implication of the above
conceptual analysis is that distortions in contrakarrangement may arise not only when we
observe various unilateral breaches by dominangepta(e.g. processors) but also when
contracts are complied with by all parties. Theatisons might be reflected in unfair contract
package observed in the market relative to whatldvaecur in a perfect (fair) market
situation. This type of distortion is however difiit to be measures because they cannot be
easily captured through behavioural indicatorsrhtiter they have to be accounted indirectly.

Second, UTPs may occur during the contract exetufibis may occur in situation when
economic conditions change leading to the fact hatcontract package that was originally
optimal (and put in the contract) at the time ohtcact signature may cease to be optimal
during the contract execution due to the changesh@uic conditions. For example, firms
with market power may have incentive to alter tbhetract package to their advantage. Firms
with larger market position will be more able to do than firms operating in more
competitive environment. Also, costly informatiangomplete contracts, switching costs and
asymmetric enforcement costs give the possibilayfitms to inflict UTPs onto their
commercial partners.

Third, it is possible to derive certain indicatdrem the behaviour of firms after the
finalization of the contract that may indicate thgistence or absence of UTPs. Such

% In the perfect competition case, price equals malgosts.

* One way to think about UTPs is to assimilate itatent variables, that is: random variables whessized
values are hidden. In this case the unobservediblas are inferred indirectly using a statisticabdel
connecting the latent (unobserved) variables telesl variables.



indicators may include, among others, the incidenterenovation or cancelation of
contractual relations, the frequency of changinocessors by farmers, or wheatear the new
contract package differ with respect to preceding.o

Table 1 summarises different UTPs in the contaattesd and at different stages of
contractual relationship by five different factdhstt might cause UTPs: (i) imbalances in the
bargaining power of the firms, (ii) switching cast§ii) asymmetric information and
incomplete contracts, (iv) asymmetric costs of cgitenforcement and (v) perishability of
goods and seasonality of production.



Table 1. UTPsin the contract content and at different stages of contractual relationship

Sources of UTPs

IN the contract content

Prior the contract signature

During the contract execution

After the contract finalization

Imbalances in the
bargaining power

- Unequal (unfair) contract tenms (e.g.
unequal compensation/fines uponnon-
delivery, get-out clausesthat favour one
party, unequal cancelation terms)

- Supply constramts immposed by
processor onto fanmers

- Input/output price distortions

- Supply constraints imposed by
processor onto fanmers

- Awvailability of altemative trading
partner

- Negotiated versus non-negotiated
(imposed) contract/trade tenms

- Unequal (unfair) contract terms (.g.
unequal compensation/fines upon non-
delivery, get-out clausesthat favour one
party, unequal cancelation temms)

- Unilateral versus negotiated retroactive
change of contract/trade temms (e._g.
price, quality requirements)

- Input/output price distortions

- Availability of altemative trading
partner

- Availability of altemative trading
partner

- Frequency of changing trading partner
- Behaviour afterthe breach orumlateral
termination of past contract (e.g.
negative past contract experience likely
results in change of trading partnerin
competitive markets versus renewal
(renegotiation) of contractual
relationship if no altemative trading
partner available)

- Terms ofnew contractrelative to
pervious contract terms (e.g. everything
else equalhow the new contract terms
compare to the previous contract terms)

Costly switching of
trading parmer

- Requirement to invest transaction-
specific assets

- (Mon)provision of contractual terms for
reducing nsk associated with cormmercial
dependence (e.g. provision of credit for
investiments and nput purchases, long-
wersus short-term contract-duration,
technical support)

- Transaction-specific nvestments and
commercial dependence ontrading
partner (e g. technology, know-how)

- (Non)provision of contractual tenms for
reducing nsk associated with cormmercial
dependence (e.g. provision of credit for
investiments and mput purchases, long-
wersus short-term contract-duration,
technical support)

- Unilateral retroactive contract changes
- Frequency and magnitude of contract
breaches(e.g. delayed payments; refusal
to accept contracted output)

- The level of commercial dependence:
sales to supplier ontotal sales

- Persistence (frequency ofrenewal) of
contractual relationship

- Terms ofrenewed contractrelative to
pervious contract terms (e.g. everything
else equalhow the new contract
compares to the previous contract termm
in the event ofunchanged trading party)

Asymmetric
information and
incomplete
contracts

- Ambiguous contract tenms

- Oral contract

- Adoption ofthird party dispute
resolution mechanism (formallegal
institutions, out-of-court settlement
mechanism)

- Use of false or misleading mformation
- Ambiguous contract tenms

- Written versus oral contract

- Ability to acquire information overall
contract clauses (e.g. use of legal
services, fanm cooperative/association,
lawwyer at the time of contract
negotiation)

- Adoption ofthird party dispute
resolution mechanism (formallegal
institutions, out-of-court settlement
mechanisim)

- Exploitation ofthe ncompleteness of
the contract by shifting commercialnisks
(e.g. quality deductions, price change.
loszes)

- Imposing additional obligations dueto
ambiguous contract temms (e.g. additional
fees; changed quality standards)

- The use ofthreatenmg or abusive
behaviourto obtam an economic
advantage (e.g. lower costs or benefit)
(e.z. threatto take actionthatlegally
cannot be taken)

- The frequency uselegal services
(lawwyer) or assistance from other sources
(e.g. fanmunions) for conflict resolutions
- Non-respect or misuse of
confidentiality of mformation for
economic gains

- Behaviour afterthe termination ofthe
contractin tenmms of use oflegal services
or (lawyer) or assistance from other
sources (e.g. farmunions) for new
contractnegotiation

- Unresolved past contract disputes(e.g.
overdue payments)




Continue from previuse page

Sources of UTPs

IN the contract content

Prior the contract signature

During the contract execution

After the contract finalization

Asymmetric costs
of contract
enforcement

- Adoption ofinformal (voluntary) third
party dispute resolution mechanism
(out-of-court settlement mechamnism,
arbitration, mediation, third party
evaluators)

- Adoption ofvohumtary Supply Chain
Initiative (2.g. adopt voluntary
principles of good practices)

- Adoption ofinformal (veoluntary) third
party dispute resolution mechanism
(out-of-court settlement mechamnism,
arbitration, mediation, third party
evaluators)

- Adoption ofvohmtary Supply Chain
Initiative (2.g. adopt voluntary
principles of good practices)

- The frequencyuselegal services
(lawver) or assistance from other
sources (e.g. farmunions) for contract
negotiation

- Tilateral contract breach/ termination
(e.g. contract tenmmination without a
reasonable period of notice or mutual
agresment)

- The frequency use ofjustice
procedure or voluntary system (out-of-
court settlement) for conflict resolution
andwho initiated them

- The frequencyuselegal services
(lawwyer) or assistance from other
sources (e.g. fanmuons) for conflict
resolutions

- The “fear factor” problem: firns may
nottakelegal actionin case of
contractual breach for fearof
tenmination of conumercial relationship

- Unresolved past contract disputes (e.g.
overdus payments) eitherunderlegal
dispute procedure or unchallengedin
any dispute resolution systermn

Perishahility of
goods and
seasonality of
production

- Type of product

- Type of product
- Availability of altemative trading
partner atlocal level

- Availability of altemative trading
partner atlocal level

- Unilateral retroactive contract changes
across different production seasons and
who mitiated them

- The level of cormmercial dependence:
sales to supplier ontotal sales

- Frequency of changing trading partner
- Behaviour afterthe breach or
unilateral tenmination of past contract
(change of trading party versus renewal
(renegotiation) of contractual
relationship)

Source: author elaboration




4. Survey design

The DFS is a cross-sectional survey that usestifigd multi-stage sampling procedure with
a random selection of the final sample units @aéry farms). The core sample is represented
by farmers that manage a dairy farm in 2016/20X/fanat least two consecutive past years.
The survey covered the five regions from 4 EU coest Germany (Bayern), France
(Normandie), Poland (Podlaskie), and Spain (Galama Asturias). The total number of
surveyed farms was 1248 split as follows: 204 inyé8a, 204 in Normandie, 335 in
Podlaskie, 405 in Galicia and 100 in Asturias. Data collected through face-to-face
interviews between April and August 2017 using catap assisted personal interviewing
(CAPI).

The countries covered in the survey were selectedeflect the importance of dairy
production in EU and account for regional variatias well as context and market structure
across EU regions. For each country we have seleste NUTS2 region, expect for Spain
where two regions were selected. Regions were teeldo reflect the most import dairy
production region in the country. The sample waatisied by farms size (i.e. number of
dairy cows per farm)We considered the number of dairy cows and thebeurof farmers to
determine the sample size per strata (i.e. per &zg).

The data collection process was based on the folpsteps:

1. Test of the questionnaire Pre-Piloting (Q-Test): In this phase 30 interviews were
conducted across the different regions as folldsin Spain and 10 Poland, and 5 in
France and Germany. The 30 dairy farms were selatteh that to account for different
farm sizes. The aim of the pre-Piloting was to eat# the feasibility of conducting the
interviews in local languages and to test the ceim@nsiveness and understanding of the
questionnaire.

2. Pilot phase: in this phase we carried out 70 interviews cdroat as follow: 30 in Spain,
20 in Poland and 10 in France and Germany. Theoditiis second pilot testing was to
evaluate whether questionnaire set-up (filters,stioe rotations, quality consistency
controls, translations, etc.) were performed calyexccording to the initial instructions.

3. Main fieldwork. The selection of the location considered for faenpling process
differed according to the country. In Spain andaRdlthe location of dairy farmers (i.e.
contact point) was obtained from the Agrarian Ld@#ices. In France and Germany the
contact points were retrieved from the availabéistical information. In order to ensure
wide sample dispersion, a maximum of 10 intervievas set per contact point. The data
collection was executed by a total of 39 interviesv@ in France, 9 in Germany, 6 in
Poland and 19 in Spain, coordinated by 4 fieldwdirectors and 4 supervisors (2 per
country). The average length of the questionnaies W8 minutes. The fieldwork lasted
from 20 April until 1 August 2017. Figure 1 showsgeaphical representation of the
fieldwork progress by country.

® Note that we have excluded farms with less thanm tairy cows. The removal of these farmers has not
affected significantly the sample given that mdmant 91% of dairy farms have more than 2 cows.



Figure 1. Fieldwork process
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Source: author elaboration based on survey infoomat

The questionnaire was developed to capture thewolly main elements of dairy production
farmers:

1. Farm characteristics

2. Dairy production characteristics
3. Contract characteristics
4

Unfair Trading Practices in the contract and inheplcase of the contract formulation,
that is: before, during or after contract defimtio

5. Results

Survey data show that there are different UTPshan dontract content and across all the
different phases of contract development. In tataé, surveyed dairy farmers reported 29
different UTPs. There were differences in resultdatal number of UTPs between those
present in the contract and the ones emerging glumagotiation, execution or finalization.

We present results separately across differenestafjcontract development.

5.1. UTPsin the contract content

We identified six different UTPs in the contractntent. These UTPs are listed in Table
2Error! Reference source not found. which shows the share of dairy farms reportingé¢he
UTPs by regions. Overall, 87% of surveyed farmergehreported at least one UTP in their
contract (e.g. one-sided clauses). The proportibfamners with at least one UTPs was
higher in Podlanskie (97%) as compared to othelonsg Conversely, farmers in the two
Spanish regions reported the lowest prevalenceldfdln their contract: 88% in Galicia and
28% in Asturias. Of the different UTe safeguard defined if the purchaser fails to fulfil the
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contract andterms for contract cancellation not defined are the most common. The incidence
of the different UTPs is relatively consistent a&asdhe studied regions with the exception of
imposition of marketing/supply constrains particularly significant for farmers in Normandie
and dairy specific investment required which appears to be a relative common problem in
Bayern than in other regions.

Table2. UTPsin the contract content (% of respondents)

Regions
Galicia Asturias Normandie Bayern Podlanskie Total
UTPs in the contract (405)  (100)  (204) (204)  (335)
%

(F:)grz((:jri]t?os:sr can refuse or adjust milk delivery 14.8 24 8.3 139 6.2 111
Imposition of marketing/supply constrains 4.6 0.0 38.1 7.3 1.3 8.5
Terms for contract cancellation not defined 70.9 214 59.9 51.6 60.0 57.2
][\lljﬂ”sﬁfggclga:]rgadc?ﬁned if the purchaser fails to 812 221 799 84.5 92.0 85.1
Purchaser has better contract cancellation terms 8.4 0.0 13.0 1.0 8.8 5.5
Dairy specific investment required 7.6 1.6 16.3 42.0 11.6 254
At least one UTP 88.6 28.0 91.2 93.6 97.3 87.3

Source: author elaboration based on survey data
5.2. UTPs during the contract negotiation

During contract negotiation we identified elevefffeent types of UTPs. The incidence of
“at least one UTPs” during contract negotiatioreeff§ about 25% of all surveyed farmers
(Table 3). In Asturias, UTPs during the contracfjoteation are not very common. On the
other hand in Bayern about 35% of surveyed farni@ce one or more UTPs while in
Galicia, Normandie and Podlanski the ratio is lgss 23% of the sampled population. In
general the most common UTPs as reported by suivigyemers argiming of payment not
negotiated and byterms for contract cancellation not negotiated. However, the results vary
strongly across regions. In Galicia and Podlangkie most common UTPs during the
contract negotiating phase isnequal use of legal services/assistance provided not
negotiated. In Normandiethe duration of the contract not negotiated andtiming of payment
not negotiated are the most important, while in Bayerming of payment not negotiated and
terms for contract cancellation not negotiated appears to be more the most revealed UTPs
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Table 3. UTPsduring the contract negotiation process (contract elements not negotiated
and imposed by the purchaser) (% of respondents)

Regions
Galicia Asturias Normandie Bayern Podlanskie Total
UTPs during contract negotiation (405) (100) (204) (204) (335)
%
Duration of the contract not negotiated 5.3 107 95 15 5.0
Milk Price not negotiated 1.1 25 2.7 0.0 16
Timing of payment not negotiated 6.1 1.3 12.9 218 2.8 13.0
Penalization for contract non-fulfilment not 35
negotiated 6.0 1.3 5.7 2.8 2.6 ’
Purchaser refusal to adjust delivery conditions 46
not negotiated 2.0 3.7 7.7 13 ’
Obligation to invest in dairy production not 0.2
negotiated 0.0 0.3 0.7 ’
Imposition of marketing/supply constrains not 20
negotiated 0.4 8.7 1.8 0.7 ’
Protection of farmer if the purchaser fails to ifulf 3.6
the contract not negotiated 3.8 0.3 5.9 1.3 ’
Terms for contract cancellation not negotiated 4.1 5.7 20.3 7.6 12.7
Sanitary and veterinary services provided not 24
negotiated 14 11 3.6 1.3 ’
Unequal use of legal services/assistance provided 8.3
not negotiated 13.9 5.7 9.3 45 114 ’
At least one UTP 22.6 7.0 17.6 35.0 13.7 25.0

Source: author elaboration based on survey data
5.3. UTPs during the contract execution

To detect the presence of UTPs during the coneaetution phase we look at different
situations and judge whether the behaviour of ohéhe counterparts in the contractual
relations could somehow negatively affect the othgrinitiating any actions that are in

breach with contract terms. Although almost 80%haf farmers reported to have a very or
rather good relation with their main purchasers, hage identified eleven different UTPs

during the contract execution. However, the incateaf UTPs is relatively low.

As reported in Table 4, 4% of all surveyed farnteage reported at least one UTP during the
contract execution. This figure is the largest ialiGa (8%) followed by Bayern (6%) and
Normandie (2%). In Asturias and Podlanskie onlg lggn 1% of farms have encountered at
least one UTP.

Unilateral change of price by the purchaser appeabe one of the main problems either in
Galicia and Bayern. On the other hand, in othee d&k® Bayern, unilateral change in the
required quality by purchaser occurs at a greaguency than the unilateral price change
thought the share of farmers affected by this Uidpaains relatively low.
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Table4. UTPsduring the contract execution (% of respondents)

Regions

Galicia Asturias Normandie Bayern Podlanskie Total

UTPs during the contact execution (405) (100 (204) (204)  (335)
%
Non-fulfilment of the contract terms 1.7 15 0.1 04
Dairy paid lower price than contracted 0.7 01
Dairy did not collect milk or refused to accept knil 0.1
delivery 0.6 0.3 )
Dairy paid with delay 1.2 01
Dairy did not provide additional services as pradis
Dairy required milk quality or quantity differerttan
0.1

agreed 0.6
Dairy imposed additional fees/deductions 1.0 01
The price was changed unilaterally 4.8 0.8 2.7 70 21
The required quality was changed unilaterally 1.4 5.0 2.5
The required quantity was changed unilaterally 1.8 0.3 03
Other terms of contract were not respected (eaglitcr
information provision, milk collection, 0.8
sanitary/veterinary services) 0.0 1.8
At least one UTP 7.6 0.8 1.8 6.0 0.7 4.2

Source: author elaboration based on survey data
5.4. UTPs after the contract finalization

We observe very few cases of UTPs during the congapiration. In this case we are
referring to any unilateral decision related to tcact termination or renegotiation of the
expired contract at different conditions. Note ttet majority of farmers (83%) had an active
contract at the time when the interview took plat¢ech reduced the incidence of UTPs at
this contact stage. In this case we identified dmyp UTPs:contract was ended by the
purchaser unilaterally before the expiration andthe contract was terminated after expiration
and no new contract was signed. Overall, 1.6% of surveyed farmers have reportetkast
one UTP after the contract expiration (Table 5).

It is worth to note that contracts’ change ofterplies a significant change of contractual
terms. According to the survey results, after awittermination 54% of farmers signed a
new contract with the same purchaser, 33% signeadohtract with a new purchaser while
13% found themselves without a new contract. Fosehwho had a new contract with the
same purchaser only 21% experienced contract tarmokanged, while the rest undergone
through several changes. Particularly 75% of fasnsamw their milk price changed, 12% the
required quality, 29% required quantity, 0.6% taguired investment in dairy activities, and
0.02% other terms of contract (i.e. credit, milkl@ection etc.). On the contrary, farmers who
changed the purchaser incurred in the followinghglea: 57% of farmers saw their milk price
changed, 20% changed the required quality, 3.5%dbaired quantity, 7.7% the required
investment in dairy production, and 0.1% other gewohcontract (i.e. credit, milk collection
etc).

Generally, price and quantity change were mainkeoked in new contract in the Galicia and
Podlanskie, while the quality change was most commore in Podlanskie and Bayern.
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Table5. UTPs after the contract finalization (% of respondents)

Regions

Galicia Asturias Normandie Bayern Podlanskie
UTPs after contract finalization (405)  (100) (204) (204) (335)
%

Total

Contract was ended by the purchaser unilaterally1 7

oo 0.0 15 0.1 0.0 0.4
before expiration
Contract was termlnated after expiration and no 0.7 0.0 0.0 0.0 0.0 0.1
new contract was signed
At least one UTP 4.0 0.0 0.3 1.8 0.8 1.6

Source: author elaboration based on survey data
5.5. The relationship between UTPs and contract compl eteness

Despite the reported rates of prevalence of UTResacthe different phase of contract
formulation we aimed at assessing whether thes riglationship between the number of
elements set in the contract and the relevanceTéfsUacross farmers. To this purpose we
construct two different indicators measuring: ahtcact complexity; and b) incidence of
UTPs. We compare the number of UTPs per farm ouheftotal 29 UTPs and contract
completeness. The number UTPs per farm is a sioqulet of the different UTPs reported by
farmers in the contract content and in all stagesamtract development. The contract
completeness measures the number of elements definthe contract from the following
list: (1) Contract duration longer than 6 montt®, \(Vritten contract; (3) Milk price defined
(or defined formula for price setting); (4) Milk gatity defined (i.e. fixed quantity, the range
is fixed, or based on formula); (5) Premiums fagh@r milk quality provided; (6) Timing of
payments is set; (7) Dispute resolution mechanisfmeld; (8) Milk quality testing defined;
(9) Safeguard if the purchaser fails to fulfil cact terms defined and (10) Terms for
contract cancellation defined.

The relationship between the number of UTPs penfand the contract completeness are
plotted in Figure 2. As the figure shows the maxamoumber of UTPs per farm does not

exceed tenxtaxes). The size of circles in Figure 2 indicates frequency of the occurrence

of a particular combination of the number of UTRs farm and the contract completeness.
For example, the frequency of farms facing 2 UTRS laaving 4 different elements defined

in the contract is greater than the frequency oh&facing 8 UTPs and having 4 different

elements set in the contract.

For the full sample, there appears not to be angtrelationship between the occurrence of
UTPs and contract completeness (Figure 2, a). enctntrary, there is relatively high
heterogeneity between regions. For example, in riestuve see that simple contracts, or
contracts that leave out many elements, make rommhigher frequency of UTPs. In
contrast, in Bayern, Galicia and Podlanskie highegquency of UTPs is observed both for
less and more complete contacts. On the other hamMdhrmandie the frequency of UTPs is
low for all contract types; that is, the UTPs fregay is spread rather evenly across all
contract types.

This information makes difficult to establish whethsimple contract favourites UTPs as
opposed to more complete contract. However, whas ibbserved (with exception of
Asturias) is that UTPs may occur both with less mnwle complete contracts (Figure 2, b).
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Figure 2. Relationship between the occurrence of UTPs and contract completeness
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6. Conclusions

The objective of this paper is to estimate thedance of UTPs in dairy sector in EU. We
based our analysis on a survey conducted in fiverégdions in 2017: Germany (Bayern),
France (Normandie), Poland (Podlaskie), and Sgaaticia and Asturias). The survey allows
us to examine the incidence of UTPs in the contcacttent and across all the different
phases of contract development.

Our results show that the incidence of UTPs isegsignificant. In total, the surveyed dairy
farmers reported 29 different UTPs. Overall, 93%wiveyed farmers have reported at least
one UTP, whereas 46% of surveyed farmers havetegpat least three UTPs. These results
are largelly in line with the literature finding&lthough there is limited literature in the field,
the available studies also find high incidence ®Pd. For example, Copa-Cogeca (2013a,b)
finds that around 94% of surveyed farms were adfiédiy at least one UTP. Similarly, the
CIAA-AIM (2011) study for processing and retail s@s shows that 96% of surveyed
companies were exposed to UTPs. The highest shiakelBs was found in the contract
content followed by the contract negotiation andrdyithe execution phase. In the contract
content, 87% of surveyed farmers reported at least UTP, whereas during the contract
negotiation and during the contract execution phasge figures lower to a 25% and 4%,
respectively. The incidence of UTPs during the it finalization is rather low.
Furthermore, our results suggest that there isargitong relationship between the incidence
of UTPs and contract completeness although thera iglatively highly heterogeneity
between the studied regions.
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