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Analysis of Secondary Separation of China’s Rural Land Rights

from the Perspective of Analytical Jurisprudence
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Abstract China’s rural land rights are incomplete in structure of land rights and functions due to status restriction. Settling dispute and prob-

lem of status in rural land right and function structure is of great significance for determining and guaranteeing subjects of rural land rights. The

point connecting and solving rural land circulation issue is demonstration and settlement of status. Separating the status right from rural land

property right, namely the secondary separation of right, is to realize such purpose. Currently, China’s rural land right is a bundle of rights,

not the right described in property pedigree in strict sense. Using theory of rights of Hohfeld, this paper discussed and analyzed legal relation-

ship of secondary separation of China’s rural land rights, in the hope of realizing real return from practice to theory and to practice again.
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1 Introduction

In Several Opinions on Deepening Rural Reform and Accelerating
Modern Agricultural Development issued by the Central Committee
of the Communist Party and the State Council of the People’s Re-
public of China on January 19, 2014, it grants farmers with pos-
session, use, usufruct, circulation, contractual management right
mortgage and guarantee rights over contracted land. According to
this, separation of three rights, namely, "ownership", " contrac-
tual right" and "management right" of contracted land, is formal-
ly put to the level of rural land institutional innovation and legal
construction. The first time separation of rural land rights is sepa-
ration of ownership and use right. After the land use right is de-
rived, there is status right in the practice and research of rural
land use right. If taking contractual right as status right and man-
agement right as property right, to realize breakthrough in bottle-
neck of " expanding rights and endowing functions" in rural land
rights, we should firstly study separation of status right and prop-
erty right, namely, the secondary separation of rural land rights.
At present, researches of secondary separation of rural land rights
are mainly remain at the assumption and suggestion level, and few
researches make analysis and inference from jurisprudence. In this
study, we try to analyze secondary separation of China’s rural land

rights from the perspective of analytical jurisprudence.

2 The theory of secondary separation comes from sta-
tus plight of rural land right and function structure

From the historical perspective, rural land (including urban land)
remains the status of coexistence of several ownership systems be-

fore the promulgation of Constitution in 1982. Apart from collec-
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tive ownership, private ownership of land is recognized in Consti-
tution and other laws in varying degrees. For the state of rural col-
lective land ownership system, different scholars give different
definitions. In general, there are three theories, public owner-
ship, private ownership, and quasi-ownership. These three theo-
ries are concept at institutional level. They belong to ideological
sphere, rather than scope of jurisprudence. Yan Yimei discussed
the relationship between ownership system and ownership and stat-
ed that it is inadvisable to divide ownership in accordance with
types of ownership system. The concept of private ownership is
relative to non — private ownership. According to legal logic, own-
ership is the direct exclusive right of owner over his immovable or
movable property. It is absolute, exclusive and perpetual. The
concept of rights and functions in laws and jurisprudence refers to
specific functions and realization method, and is specific content
of rights. For example, the ownership takes possession, use, usu-
fruct and disposal rights as content, while creditor’s right includes
request for repayment, reserve and execution for repayment, etc.
Article 544 of Code Napoleon defined property as the right of enjo-
ying and disposing of things in the most absolute manner, provided
they are not used in a way prohibited by the laws or statutes. Sec-
tion 903 of Civil Code of Germany specifies that the owner of a
thing may, to the extent that a statute or third — party rights do not
conflict with this, deal with the thing at his discretion and exclude
others from every influence. The owner of an animal must, when
exercising his powers, take into account the special provisions for
the protection of animals. " According to existing laws in China,
the disposal right is mainly restricted. Article 117 of Property Law
of the People’s Republic of China specifies that a usufructuary right
holder shall enjoy the right to possess, use and seek proceeds from
the real property or movable property owned by someone else ac-
cording to legal provisions. Article 118 specifies that an entity or
individual may possess, use and seek proceeds from the natural re-
sources that are owned by the state or that are owned by the state

but used by the collective as well as those that are owned by the
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collective. Article 120 specifies that a usufructuary right holder
shall, when exercising its or his right, abide by the provisions on
protection, reasonable exploration and utilization of resources as
prescribed in the laws. An owner shall not intervene in the exer-
cise of rights by the usufructuary right holder. In Law of the
People’s Republic of China on the Contracting of Rural Land, Arti-
cle 9 specifies that the state protects the legitimate rights and in-
terests of the owners of the collectively-owned land, protects the
contract-undertaking party’s right to the operation of contracted
land. No unit or individual may infringe upon theses rights and in-
terests. Article 10 stipulates that the state protects the contract-
undertaking party’s right to transfer the operation of the contracted
land lawfully, voluntarily, and for compensation. Besides, ac-
cording to existing laws of China, state-owned land can be set with
construction land use right, easement and hypothec. These jus in
re aliena basically realized complete rights and functions of state-
owned land in market use. In comparison, rural land rights are in-
complete in rights and functions due to limitation of status. Taking
hypothec as an example, the mortgage and guarantee system of ru-
ral land use right is not established in real sense, and rural land
that can be mortgaged is limited to use right of township enterprise
land, four types of waste land, and forest land. See Paragraphs 5
and 6 of Article 34 and Article 36 in Guarantee Law, Articles 133
and 138 of Property Law, Article 49 of Law of the Peoples Republic
of China on Land Contract in Rural Areas, and Measures Concern-
ing Assets Mortgage Registration of Forest Resources (for Trail Im-
plemeniation). According to Paragraph 2 of Article 180 in Proper-
ty Law of the People’s Republic of China, the following properties
to which the obligor or the third party has the right to dispose of
may be used for mortgage: (2) the right to use land for construc-
tion. Article 30 of the Guarantee Law of the People’s Republic of
China specifies that if legally-acquired buildings on State-owned
lands are mortgaged, the land use rights of the land occupied by
the buildings shall also be mortgaged at the same time. The land
use rights of State-owned lands acquired through means of trans-
fer, when being mortgaged, the buildings on the land shall also be
mortgaged at the same time. The land use rights per se of the
township and village enterprises cannot be mortgaged. When the
buildings of the township and village enterprises are mortgaged,
the associated land use rights shall also be mortgaged at the same
time. Paragraph 2 of Article 184 in Property Law of the People’s
Republic of China stipulates that none of the following properties
may be mortgaged: (2) the right to use cultivated land, house
sites, land set aside for farmers to cultivate for their private use,
hilly land allotted for private use and other collectively-owned
land, unless it is otherwise prescribed by any law. These limita-
tions of status make it difficult for capitalization of rural land
rights.

If adjusting and explaining rural collective land ownership in
the context of private law, the ownership should be taken an own-
ership with complete rights and functions. In other words, it has

complete possession, use, usufruct, and disposal rights. Owners

of collective land can independently dispose land they own. In this
sense, the state can not intervene against setting and change of
usufructuary right with its status of land owner. For example, state
establishes rural land contractual management right as real right in
legal form. This means that there is no dominance relation be-
tween holder and owner of rural land contractual management
right. Two parties are equal in status and their relation can be ad-
justed. In China, rural land right is a bundle of rights. Because
there is structural problem within the bundle, such structure will
inevitably bring about conflict in effect. The settlement and media-
tion of this conflict is a limitation and coordination of rights and
functions to a certain extent. Exiting laws and regulations of China
have various limitations to establishment and circulation of rural
collective land rights. As a result, rural collective land and state-
owned land are circulated in urban areas and rural areas separate-
ly, and internal circulation of rural collective land is also limited
by various conditions. These limitations are not proper in legal
sense. Only after getting rid of restrictions of such status, may the
right and function structure head for unification with state-owned

land right and function structure.

3 Hohfeld analytical jurisprudence

It is generally accepted that rural land right is a bundle of rights.
The bundle of rights is a common way to explain the complexities
of property ownership. The origin of this concept can be traced
back to Hohfeld theory. The bundle of rights and narrow issue
thinking of Llewellyn are typical cases influenced by Hohfeld theo-
ry''!. The core part of Hohfeld theory is rights system. Hohfeld
theory takes up important position in the entire school of analytical
jurisprudence. In the theory, the most important articles of Ho-
hfeld are two papers with the same name Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning published in 1913
and 1917 respectively. In the paper, Hohfeld firstly made discus-
sion of trust and equitable benefit. In his opinion, the analysis of
trust and equitable benefit of jurisprudents and judges at that time
is not adequate, because it is not based on analysis of basic legal
relation and concepts”'. Hohfeld made a systematic analysis on
basic legal concepts. Hohfeld integrated fictional terms of Ben-
tham, such as right, power, privilege, duties and obligations into
logical framework of fundamental legal concept relation, which
brings logical relation of these basic concepts to a harmonious level
in legal field, at least in the field of private law"'. In the opinion
of Hohfeld, the fundamental legal concepts and relation in strict
sense should be sui generi (of its own kind/genus). In an expres-
sion consisted of inverse relation and correlation, Hohfeld showed
the basic legal concepts and relation. He believed that basic legal
concepts and relation are the lowest common denominators of other
legal concepts and relation, and the complex legal concepts and
relation are just different combinations™*'. Analysis of Hohfeld
about property includes right, absence of right, privilege, duty,

power, disability, immunity, liability.
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4 Rural land right subjects with status and property
right separated
The legal relation is a regulatory relation between legal subjects

®!. In rural land right system of China, since

specified by laws
many subjects are involved, the rural land relation is very com-
plex, mainly including land relation between the state and collec-
tive, between the collective and individual ( collective member) ,
between the state and individual ( collective member ), and be-
tween individuals ( collective members). According to Hohfeld
analytical jurisprudence, the rural land right relation can be de-
scribed as follows: in the legal relation of right subject X and Y,
Y is free to use land, namely, Y is not obliged to use the land, so
X is not entitled to force Y to use the land. Combining existing
laws, there is no derived or subordination relation between state
and rural collective land ownership, and there is no difference in
level of rights between then, so the state and collective ownership
doest not have complete rights and functions of ownership in the
sense of private laws. Similarly, the subject of collective owner-
ship is a group subject of collective members and is a subject only
in name, so the relation between rural collective and collective
member is the same as the above. An ownership without freedom
is obviously disabled in obtaining return of property rights and in-
terests. However, after contractual right is separated from manage-
ment right (or the status right is separated from property right) ,
original circulation and transfer rights of land break (status) insti-
tutional barrier and enter the market without changing the nature
of ownership and realize the equality in substance. Besides, in
private right field, it expands range of the relation between an in-
dividual ( collective member) and another individual ( collective
member) , namely, right relation within the collective is split into
legal relation between individuals of collective members, between
collective member and external individual, and between collective
member and external legal entities. In this case, subjects of con-
tractual right and management right come from contract ( contrac-
tual management agreement ). When contractors circulate their
management right, the management right subject X will have right
to ask contractual right subject Y to leave from their land. Then,
rural land right subject will have the right in strict sense and be-
come claim of rural land right. From the relation of rights, it is a
legal relation conforming to logic, not limited to status institution
and can be freely switched, and the relation adjusted and restrict-
ed by private laws. It can be deemed that land property right rela-
tion without status limitation is a legal relation with more right of

speech in the sense of private law to a certain extent.

5 Types of rural right relations with status and prop-
erty right separated

Professor Wang Yong called four groups of related concept relation
of Hohfeld rights as element form of legal relation. In his opinion,
for complex legal relation, the best analytical method is to simplify
it to the most fundamental legal relation. Like the mathematical

principle "any number can be changed to the sum of prime num-

ber", the difference is the prime number is infinite, while the
there are only four types of legal elements. According to Hohfeld
analytical system, the right relation includes right - duty relation,
freedom - no-right relation, right - liability relation, and liability -
no-liability relation. The relation between rural land right subjects
after the status right and property right ( contractual right and

management right) are separated can be described as follows;

Table 1 Legal relation between subjects of rural land rights after sec-
ondary separation

Owner of contractual
management right

(1) Duty - right
collective land (2) No right - freedom
(3) Right - liability

(4) No-right - no-liability

Owner of manag-
ement right

(1) Duty - right

(2) No right - freedom
(3) Right - liability

(4) No-right - no-liability

Subjects

Owner of

According to the above table, the structural analysis of legal
relation between subjects of rural land rights after secondary sepa-
ration is as follows:

(1) Duty - right.

In the legal relation between owner of contractual manage-
ment right and the collective, the owner of contractual manage-
ment right has the right to use land, obtain land appreciation in-
come, protect land right, and renew contract. For the collective,
these rights are duties of the collective and the collective should
not infringe upon rights of owner of the contractual management.

(2) No right - freedom.

After the owner of contractual management right obtains the
collective contractual management right, the owner of contractual
management right is free to possess, use, and obtain profit of the
land, while the collective has no right to order the owner of con-
tractual management right to take (or not take) these actions.

(3) Right - liability.

The owner of collective land still has the right to dispose the
land he owns (take back the land, for instance), while the final
disposal is restricted by new legal relation.

(4) No-right - no-liability.

The owner of contractual management right does not have
right to dispose land. If he changes the land use and abandon the
contracted land without authorization, it will not change the state
of the collective’s original right to use the land. In other words,
the collective is not liable for illegal disposal of such owner of con-
tractual management right.

(5) The relation between the owner of collective land and the
owner of contractual management right.

When owner of collective contractual management right trans-
fers the contractual land to others through agreement, based on the
reciprocity principle, he will obtain the equal rights and legal sta-
tus in land use, possession, and usufruct as the owner of contrac-
tor management right. Through market transaction, the owner of
contractor management right obtains equal subject status and final-

(To page 64)
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nese, and also meet the actual demands of those students wanting
to study in Japan. In this way, it repeats itself in endless cycles

and enters the next "

integration - separation - integration asyn-
chronous teaching" process, and finally completes asynchronous
MES process of College Japanese.

3 Points for attention in implementation of asyn-
chronous MES for College Japanese

Implementation of asynchronous MES for College Japanese lifts
College Japanese from general language learning to asynchronous
advance by modules. Combining demands of students, taking in-
terests of students and future employment opportunity as basis,
asynchronous MES makes knowledge more systematic, effectively
utilizes teaching time, and raises teaching efficiency. Students can
analyze and solve problems related to business and political affairs
in Japanese. This can greatly raise interest of students in learning
College Japanese and improve their ability of using Japanese.
Students can select familiar industries according to their employ-
ment direction or interest. It is recommended to simulate language
use and communication in Japanese, and pertinently analyze
knowledge of College Japanese in language use, phonetics, gram-
mar, and syntax, etc.

From the 10 years of continuous practice of asynchronous
MES approach for College Japanese, it proves that such approach
calls for higher requirement for both teachers and students. Teach-
ers need make more efforts and have indiscriminate love for every
student, have strong democratic idea, carry out democratic class-
room teaching according to differences, accumulate solid and
broad theoretical knowledge and adequate operation skills, have
high ability of regulation, and are good at innovation and imple-
ment diversified examination of students. Students should pay at-
tention to improving their awareness of independence and regula-

tion, respecting teachers, and conduct active learning. Other-

wise, it is difficult to realize the expected effect of asynchronous

MES approach for College Japanese.

4 Conclusions

Southwest University Rongchang Campus is positioned as a multi-
disciplinary characteristic campus. Every semester, more than 300
students choose learning College Japanese. The exploration in
asynchronous MES for discipline of College Japanese in character-
istic campus of agriculture-related universities conforms to laws of
education and teaching development. We made modular design for
discipline of College Japanese in emotional concept, language
skill, language knowledge, learning strategy, and cultural quality
combining students’ demands and education and teaching rules.
Relying on Internet and Mobile Internet aided teaching platform, it
came up with " Integration - Separation - Integration" asyn-
chronous teaching approach. The practice indicates that teaching
effect of such approach is remarkable. With interaction of teachers
and students and support of corresponding resources, the asyn-
chronous MES for discipline of College Japanese will exert certain
influence on promoting teaching effect of College Japanese in col-

leges and universities of China.
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ly realizes fair exercise of rights. In other words, on the condi-
tion of conforming to fundamental requirements of rural land own-
ership property and excluding disturbance of status, it increases
property income of farmers and realizes the objective of reform of

farmers’ land right protection system.

6 Conclusions

(i) The circulation of rural land rights with social contract as
source of rights gets rid of status limitation in logic and sub-
stance. In the limitation of existing laws, it provides equal trans-
action status for subjects of land rights and increases land utiliza-
tion rate and opportunities and approaches for farmers obtaining
land property appreciation. (ii) Secondary separation of rural
land rights realizes rational return of collective land property
right. The property right without status not only conforms to pro-
visions of current institutions and laws, but also conforms to de-

mands for land right protection and property pedigree theory.
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