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The Interface of Public and Private Rights and

Interests in Propertyi/

by David 7. Allee?/

"This is my land. T own it. Rented it on shares first; then bought
it on a purchase contract. It has one power line right-of-way across one
gide; fronts on a state highway with a set-back line along it that limits
collecting on any new improvements in front of that line if the state
takes more land for widening the highway, It's zoned iandustrial now
which doesn't bother my farm uses, but I think it has raised nmy assess-
ment over what it would have been if it had been zoned for agriculture.

T thought I had a buyer for it, but I guess he was scared off by the
court order against the processing plant next door -- it has somebthing
to do with polluting the small streem behind cur land and a blg fishkill
down river. I've heard that they may be after me because of the manure
from my cattle., Well, we'll see about that, Some of my new neighbors
used to complain about the smell until I stopped spreading near them.
This is different: something about phosphorous in the water. But hell,
there hasn't been any fish in that gtream for ten years, I'11l be on so-
eial security and signed up for a free fishing license before they have

fish in.it."

l/ Presented at the 1972 National Public Policy Education Conference,
New England Center, Durham, New Hampshire, September 18-21, 1972,

g/ Profesgor of Resource Econcmics, New York State College of Agricul-
ture and ILife Sciences, Cornell University, ithaca, N, Y.



That Lsn'™t an actual quote from anyone; 1t's a way O sSummarilize
this paper. Tenure and terms of transfer, rights of way and the like
used to be a major fecus in considering rights in real property. Imin-
ent domain and the use of police power have long been examined as modif-
iers to the bundle of rights that we have in property, used to express
public rights over private rights. But the interface is shifting. And
1% may be more instructive to look at the administrative processes and
related politics involved in regulatory activities in order to understand
what's happening to property rights. Alse you have to define property
rights quite broadly. The language of equity law is too confining.
Rights to social security, Tighing and responding to the soclal pressure
of neighbors hardly come to mind reading law books about what you bought

vhen you recorded the deed,

Property as a System of Claimg and Liabilities

John R. Commons concluded, "the term 'property' cannot be defined
except by defining all the activities which individuals and the commun-
ity are at liberty or reguired to do or not to do, with reference to the

w3/

object claimed as property.
In a more recent treatment Wunderlichﬁ/considers property as a sys-

tem involving the individual, the state and objects. The private prop-

erty system implies a strong claim by individuals, including various

kinds of groups acting as individuals, in the benefits from property

with limited interest by the state. The interest of the state ls expressed

§/ Quoted from Institutionsl Fconomics, p. T4 by Kenneth H, Parsons in
"John R. Commons' Point of View," The Journal of Land Fconomics,
Volume XVIII, Number 3, August 1942, p. 255.

I/ (ene Wunderlich, FEmerging Views of Property in ILandé, a paper presented
to the Neorth Central Research Strategy Committee on Natural Resource
Use and Development, Kangag City, Mo. Oct. 12, 1971. Bponsored by
The Farm Foundstion, Chicago, I11,
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in the conflicting claims of individusls but also as a participant in the
game,

The classic issue is the need for man's defense against the power
of the state. And the classgic counter isgsue is the need for unmanageable
transfers of wealth from the "haves" to the "have nots" -- the threats
to the gurvival of the society from "abuse" of property rights. That is,
we have to consider the state's role in probecting the collective well-
being against the economic behavior of individuals.

The function of properiy in the sgystem has two parts. First, prop-
erty distributes cleims and liabilitieg for the benefits and burdens of
society. Second, property allocates the access to use or in other words
it conditions decision maling. It is the basis of power and control.

Yo the exltent that the individual exercises power and control over use,
he has property rights; conversely, to the extent that the state (and

at more informal levels, the communiby) exercises power and coantrol over
use, public rights are expressed,.

It is in the question of value that the potential breadth of the
concept of property can be seen best. Value and what determines value
is the essence of the gocial control system for property. Two general
categories are suggested -~ welfare and deference, Welfare includes
concepts of wealth, i.e., income, services and goods along with consump-
tion and saving. Welfare also includes wellbeing, made up of heslth,
safety and security; enlightenment made up of knowledge, ingight and din-
formation; and skill or proficiency.

Deference is also seen zs a part of value with power -~ the ability
to influence the decisions of others as a leading element. 3Bub respect

which includes status and prestige; rectitude, including goodnegs and
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stevardshipyand et fevtion; madeupof Jove andfriendship;aliplay =
part in the deference gspects of value.

The point iz that the value of property is made up of very many
parts, and it is conflict in values, conflict between these many parts
expressed, conflict over property that leads to change in the property
system. In this conbext, explaining conflict, and thus change, in terms
of a few of the parts; for example gervices or goods from alternative
uses, is risky. Such simplifications are necessary to get at the logic
of property problems, bubt obviously runs the risk of leaving out much
that is relevant to policy formation and public action.

Institutions complete the system., Commons defines an institution
as "'collective action in control, 1liberation and expansion of individual

5/

action."~ Property institutions deal with object cleasses, interest
holders and express action rules. Not all, sometimes not even most, of
the action rules are imbedded in statubory law or court rulings and com-

mon law. On occagion, stewardship preached from the pulpit may have

more impact on rules of behavior than if issued from the bench.

Pollution and Lezal Hemedieg

With respect to property, it seems likely that most think of the
courts as the primary regulators in the control system., Public action
through the state can slso be expressed through the power of government
to tax and spend (aboub which we probably should say more here if this
were to be a well balanced presentation). Cost sharing for various
facilities, resesrch and tax treabment, by commission or omission, have

important effects on the property system., This is particularly true in

5/ Ibid., p. 253.
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soctety s eviy foundproblemof poliution—Fartheron s
actions of the state, arbitration other than in the courts, and regula-
tion by public agencies, will be discussed. Bubt now the search for legal
remedies to pollution provide us with some perspective on the recent use
of the courts as an institutional vehicle for expressing changes in the
action rules with respect to property.é/

The courts as a vehicle for change have appeal in part because of
the large role which the injured individual can play, at least potentially,
Indeed the courts are unable to act until someone comes before them, to
ask them to intercede on their behalf, Once the person asking for reliefl
is deemed to have standing before the court he mey have considerable im-
pact. To have standing before the court it is usually necessary to show
a personal stake in the issue., A few jurisdictions and at least one
state, Michigan, by legislation have said that in environmental cases
everyone is affected and thus anyone has standing.

In recent pollution cases the results are sometimes measurable in
terms of reduced discharges, but more to the point may be the urge on
the part of pollubters and control agencles to avold the time and energy
consuming conflict involved. The uncertainties involved may be reduced
by more careful development of planning and enforcement procedureg and
this greaster care may in turn lead to a reductien in poliution.

Nuisance law, a part of court developed common law, has the longest
higtory of use in pollution cases, The issue is usually whether your
neighboring property owner is unreasonably interfering with your use of

your property, or with the vights of the public in general., The

é/ This section draws heavily upon D. R. Levi and Dale Colyer, "Legal
Remedies for Pollution Abatement,” Science, Vol. 175, 10 March, 1972,
pp. 1085-7.
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complaintant MUst SnOw damage, and May 88K o be pald 1or danages sus-
tained in addition to an injunction to prohibit further damages. Com-
monly damages are awarded it not the injuncbion, which implies that the
award may be viewed Lo cover not only past damages bub permenent reduc-
tions in market value of property if the pollution continues. A balanc-
ing of interests test Tinds that substantial financial interests are at
stake if a complete prohibition were to be issued. However, more and
more cases are resulting in orders for feasible modificabtions in processes
and practices to reduce fubure injury.

Other approaches to legal argument for relief are less well tested
and developed., Trespass rights are a protection that need not require
damages to be shown, but courts have responded with results little dif-
ferent than with a nuisance argument. Water rights provide another line
of legal reasoning, The natural flow theory of riparian doctrine, i.e.,
where rights of bank owners are to a reasonable uge of the water, states
that lower owners have a right to the flow undiminished in either quan-
tity or quality. Dut this is not widely honored, giving way in most
states to an interpretation of reasonable as a fair share of use that
leads to the highest overall development of the uges on a body of water,
In states that use prior appropriation there is the possibility that the
right to use could be interpreted as malntaining the guality for lower
order and fubture users., California has teaken the step of combining wa-
ter rights and water gquality sdministration in the same board.

Some sbatutory provisions have been propesed and a few ehacted to
facilitate the use of the courts for relief from pollution. Class ac-
tions are a case in point. This is where one individual can act in the
name of a group or class of perscng injured and ask the court teo apply

the reliel requested to the whole group. Declaratory judgment acts
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ot fer—theopportwrity—to ek —the courts—tospeirout—the vatidity of
agency actions and the rcle of environmental considerations,

Under the National Environmental Policy Act of 1969, for example,
environmental impzct reports are requirved on all federally relabed pro-
Jjects. Many agencies have found tﬁemselves in court to defend the ade-
quacy of their statements. But these cages illustrate a characteristic
of couwrt reviews that limits their impact. They are most reluctant to
second guess decisions and the prerogatives of decision makers who are
duly charged to make the decisions at hand. Courts limit themselves to
protecting the due process rights of those affected., In other words,
they will require more adequate procedures to meet the requirements of
the sgtatutes under review. DBubt, once satisfied that the proper steps
have been %taken, reasonable studies made, and reports circulated, they
will not put themgelves in the place of the responsible officials. Thus,
little new may be added to the real decision-msking process. "Bad faith”
must be shown to reverse a decision made when sll the required procedural
steps have been met,

Court actions have drema and can have impact on agency and pollubter
behavior; thus they have lmpact on the system of property rights, helping
to shift the balance between private and public rights. However, 1z this
"where the action is?" Administrative actions that exercise the police
power of the state may be less dramatic individually but sum up to s
much greater impact on behavior.

JohnDaleszLQasjlluminated the character of private rights and pub-~
liec rights by describing a kind of confinuum between private property
rights and common property rights. An owner of an asset which enjoys
the status of a "pure" private property has exclusive use of that asset

and may transfer i1t freely. These characteristice run with the asset.

7/ John H, Dales, "Rights and Economics,” Perspectives of Property
{Inst. for Research on Land and Water Resources, Penn State Univ,), 1972
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The socigl resultys are best when the object or asset 1s easily divisible.
Its use fully excludes value taken in it by others and in using it the
oﬁner excludes rivals. Externslities from that use are then insignifi-
cant, The price and market system will operate effectively. Price ef-
Teets Transfer with little or no cost.

At the other end of the conbinuum are common property rights.

Rights to view a sunzet or %o civil liberty are not exclusive tc any one
owner. They are not transferable. The use by one does not diminish

that available for a rival user. The soclal results from such objects
are best when the resource cogt of supply is zero or close %o 1t. When
reéources must be ugsed to supply them bubl access is difficult -~ i,e.
price ig high -- they may be underutilized. AL low or zero price over-
crowding or overexploitation results with the attendant loss of the abil-
ity to provide value. This is the "tragedy of the commonsg.”

But most of life goes on between these extremes. A high degree of
exclusivity attends most objects, bub not complete, Others take plea-
gure in your clotheg, your car, your home, ebe. Many limits are placed
on transferability. Price isn't enough to effect transfer. Requirements
of age, residence, examination, training, income and the like are placed
on the transfer. Rights depend upon status, hence Dales calls these
status rights, Institutlions and their behavior rules deal with the def-
inition of status rights making privaite goods more like common property

and vice versa, as conflicts in value arise.

Regulatory Decision Making -~ Where the Action is

Regulation of pollution provides a good example of the institutional
processes that are changing the character and balance of private and

public rights and interests in property. .n examination of the politics
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ory—decisionmeking helps
change the rules of behavior of the interest holders znd the object
classes involved."f

What are the elements of such decizion meking? There is coften an
element of prior clearance., The person damaged doesn't have to act
first; the potential polliuter has to ask for a permit. If not, there
is at least some standard of behavior spelled out which can later be
Judged to have been violated. Often there ig an element of supervision
over the initiation of the potentially damaging activity. And there is
an element of later review for compliance, The expectation is that the
regulator will not be passive but will seek cut the wrong doer, Obvi-
ously, each of these elements can be expressed in a wide variety of ways,
varying greatly in the capacity of the regulator to fulfill them.

The presumption is that these elements will have associated with
them a number of cherscteristics. A public interest to be served, legal
authority to do so and the power to take the initiative are perhaps ob-
vious. Less obvious is the need to be comprchensive with respeét to the
system being regulated, such as a watershed or a basin. Also technical
compatence to make deberminations of standard setting and compliance
are not always bo be taken for granted.

IF this is regulatory decision making it is not hard to understand
why most institutions established for the purpose fail to achieve the
expectations of many of those who supported thelr creation. The political
constraints are gevere and not always appreciated by those same support-

ers. Az Matthew Holden has observed there is usually considerable

§/ This section draws heavily from Matthew Holden, Jr. Pellution Con-
trol as a Bargaining Process: An Essay ohn Regulatory Decigilon Maling
Publication Mo. 9, Cornell University Water Resources Center, Ithaca,
M. Y., October 1960,
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capacity of those to be regulated to Tfilibuster.' Trat 1§, success 18
conditioned by the degree of consent of the regulated to be regulated.

This consent is achieved in a procegs of bargaining and the regulsting

agencey usually has 1ittle choice but to bhargain.

Why must the regulators bargain with the polluters? Pollution is
sz matter of definition, There are hmundreds of polluting substances, many
of them found in nature. At each step in definifion there is room for
interpretation and disagreement. Conflict with the regulated usually
occeurs at every step. Standard setting is a kind of planning process.
What uses should determine the classification for a stream stretch? Ounce
uses have been determined, then requirements digtate the minimun levels
of quality tc be malinbained. ©Bhall the quality of individual discharges
be a part of the standard {a less than usual result) or should only a
stream standard be used, making an individual discharge a vioclation when
it can be shown that it is responsible for degradation below stream
standards? The regulabor has many cholces in seeking compliance -- who
to ignere, how long To wait, what to accep®t as compliance., For many
years regulators were forced to accept a statement of intent to comply,
someday, ag compliance.

The timing of acticn by the regilator can be critical to gaining
support, There is thue nreblem of many resulls, stemming from many other
causes, teing =2tlirituted to the obvious action. The big employer in the
community with the cbeolete plant, with other reasons to relocate else-
where, is in a strong bargaining position. The regulator must pick a
time Lo maximize backstopping aind support and minimize blame, It is of-
ten very attractive tec wait. The relevant constituencies have a chance
to show themgelves and demonstrate their strength. The regulated and

their allies may be forced oubt in response to demands by the envirconmentalists
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and their allies., Trederal agencies nave a chance L0 Show Lheiy back-
stopping support, or lack of it, nrovide funds and publicity or a lack
of either.

There are a number of situational factors that force bargaining.
The polluter, for example, has most of the relevant technical informa-
tion. He knows wmeore aboubt his own processes and how they can be mod-
ified, what ieg in his wastes and how to remove them. He can use this
cnowledge of feasible remedies to lend creditabllity te his srguments.

Many myths and values force the need for =zn apparent bargain, The
very words "filth" and "exploitation" suggest a polarized view of the
problem, Others see fjobs” and "development' at stake. The regulator
hag little choice but to secem to compromise,

The regulator also faces different mixes of constituencies gt dif-
ferent levels and points in the political structure. Different agencies
gserve different clienteles and have as a result different postures with
regpect to the regulator's task. Cne house of a legislafure may be dom-
inated by "hawks" or by "doves" on the envircnment or on economic devel-
opment. An elected executive may differ in his polat of view from the
legislature, Local, state and federal levels can have different mixes.
The regulator can have to deal with all of them. A bargained regult is
almost inevitable if for no other reason than the advantages of the ap-
pearance of agreement. Overt conflict may not be Judged on its nmerits
but simply be taken asg a symptom of incompetence, Those who would Judge
probably do not have the competence to consider the merits. A bargain
hasz high value in keeping the wheels of goveranment turning,

The regulator must bargain to achieve tolerable working arrsngements.
Success is a wide band of results, The reguleting agency knows that it
and those regulated will be there together long after a current flurry

of public interest and debate.
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Arbitration -- An Administrative Approach Toxr the FuLure?

Arbitration has been most fully developed in the area of labor-
management disputes. But it may have a place in environmental problems,
particularly those that deal with conflicts in land use that de not lend
themselves to the usual regulatory processes, such as ia wabter and air
pollution, But what will serve as the "collechive bargaining asgreements”
for enviroamental problems? We may simply have to make it a part of our
general governmental structure.

A task force of the American Lew Instituteg/ congidered sowe slements
of this question in a review of zoning. Zoning simply wasn't getting the
j0b done. They considered a quasi~judicial process to allow arbitration
on the merits between conflicting agencies, between levels of goverament,
between local people and utilities and the like. Highway and park agen-
cies disagree over routes. Park authorities often wish the control of
land uses by local government around their entrances was consistent with
the environment in the park, Power lines and plant siting often conflict
with the aims of local land use controls. The examples are endless and
that ls part of the problenm.

Wno can weild thig kind of arbitration power? The power to decide
often doesn't reside at a level any lower than the governor’s mansion or
the halls of the legislature. A view of property institutions as con-
sisting of interest holders, object classes and rules of behavior is
helpful but perhaps too simple here. Our government is a system of ac-
tive and latent interest groups {the public), agencies and elected of-
ficials. New institutions, or old ones with broadened functions, will

evolve in this context,

g/ A Model TLend Development Code (Philadelphia, Pa.: The Executive Office
of The American Law Institute), April 2k, 1968.




