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INTRODUCTION

The commercial irrigation company is an organization designed to
construct and operate irrigation works for the profit of persons who
build the works and retain temporary or permanent ownership. It
thus differs essentially from the mutual irrigation company and
the irrigation district, which ave nonprofit community enterprises.

Commereial irrigation companies in 1919, according to the Four-
teenth Census, were irrigating 1,822,001 acres and reported a total
capital investment of $85.735470. Commerecial companies for years,
however, have been giving place te community organizations, im-
portant transfers having taken place since 1919. In view of this,
the present study was undertaken to deterinine (1)} whether the com-

P Prepored under the directlon of W, W. AMeLoughlin, Associate Chief, Divislon of
Apricultural Engloeering.
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mercial company is useful meinly as a phase in the development of
communify euterprises, and what promise, if any, it still holds as =
permanént operating organization, and (2) the influence upon its
usetulness of public regulation, which is mainly a development of
the past 15 years, Whatever part the commercial company may
play in future development of new irrigation projects, it unquestion-
ably represents at the present time a considerable investment and
is the means of serving many water users. This connection presents
soie serious problems in administration and public regulation upon
which 1t is hoped the discussion in this bulletin may throw light.

Data were secured for this study from some 40 projects, 13 of
which are located in California and the others scattered throughout
the West, mainly by visits to company headquarters and in some
cuses from records of State commissions; in addition, a considerable
amount of detached information was obtained from various sources
concerning many other enterprises. Of these 40 projects, 1 suffered
disaster to its jrrigation works which has not been repaired, 5 have
recently been ncquired by the water users, and 34 are being operated
by commercial companies.

Commercial irrigation companies are to be sharply distinguished
from domestic-water companies, of which there are many in the
United States. The two groups are on eutirely different economic
footings, and the comments and conclusions presented iz this bulletin
as to 51& character, usefulness, and financial returns of commercial
companies furnishing water for irrigation ave not intended to apply
to those fnrnishing water to municipalities for domestic and indus-
trial purposes. :

CONCLUSIONS AS TO PRESENT USEFULNESS COF
COMMERCIAL COMPANIES

A5 A MEANS OF IRRIGATION DEVELOPMENT

The commercial company’s chief value in irrigation development
is in combined land and irrigation enterprises. It is not a medium
for acquiring large profits and is best sdapted to projects which
depend for profits primarily upon the increment in land values re-
sulting from irrigation and in which selling prices to settlers gre
placed low enongh to encourage individual success. When the need
for new development again arises and land-settlement conditions
improve, sound projects of this type may offer reasonsble profits to
speculative capital, with, of course, the risk incident to sny new
enterprise.

Capital stock of commercial companies is on the whole the only
suitable means of financing new irrigation construction privately.
Bonds are not suitable, for their value depends wholly upon future
settlement and improvement of lands at a fairly rapid rate, and
they are, therefore, speculative rather than income-producing in-
vestments. Capital stock, however, taken by a group of individuals
familiar with the situation and prepared to take either substantial
profits ov heavy losses, purports f{o represent mnothing else than
speculative ownership and consequently offers a more legitimate
meauns of attracting capital for new development.
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The commercial company is not so well adapted ag the irrigation
district to financing extensions, improvements, or increase of water
supply of an established irrigation community.

AS A PERMANENT IRRIGATION UTILITY INVESTMENT
I GENERAL

Experience under public-utility regulation has shown rather con-
clusively that so far as the present and immedinte future are con-
cerned, standards used in fixing rates of domestic water, power, and
gas utilities can not be applied unqualifiedly to irrigation companies.
The Income of an irrigation utility is more closely identified with
the occupational industry of the average consumer than is the case
with other utilities. The quantity of irrigation water used by a
former lavgely governs the volume of crop production; hence the
value of irrigation-utility service to the farmer depends more upon
his prefits and losses than the value of service to consumers of other
utilities depends upon their profits and losses, and consequently the
irrigation-utility income is more subject to vielent depressions. The
irrigation-utility income, furthermore, owing to larger payments
from individuals and greater diffculty in taking on substitute con-
swmers, suffers more when consumers discontinue service. An irri-
gation company is ordinarily mere affecied by competition from in-
dividusls and can not always claim a monopoly. Finally, the wel-
fare of the irrigation wutility is based upon a hazardous industry
which for some years past has not expanded in step with many urban
pursuits upon which the growth of other utilities depends.

For these reasons investors in irrigation-utility stocks have not
been receiving the 7 or 8 per cent return on valuation set as the
standard in many rate-fixing cases and can neither expect to receive
it nor substantiate a claim that a much lower return is necessarily
confiscatory, so long as the present agricultural sitnation persists.
Even under very favorable circumstances an annual return of 8 per
cent is difficult to secure from an irr gation project; hence the added
difficulty, where farmers are receiving 8 per cent on their own farm
investments may be readily appreciated. In reporting on 2,598 irri-
gated farms investigated in 1924 Teele (9)* shows that an average
of $594 was available from farm income for payment of interest on
debts and for reduction of indebtedness, or 3.55 per <ent of the total
farm value. Of this the amount available for reduction of indebted-
ness was $300, or 2.46 per cent of the farmer’s net investment after
deducting indebtedness. Qut of this return must come capital irri-
gation charges, such as profit to irrigation-utility owners.

The practical result of this situation is that utility owners in a
number of cases have endeavored to dispose of their irrigation sys-
tems to the water users, and failing this, have instituted drastic
operation economies.

OWNERSHIP ADVANTAGES IN SFECIAL CASES

Advantages of irrigation-utility ownership, other than that of
earning a fair return upen capital invested in irrigation works,

#Italic pumbers in paventheses refer to Literature Clited, page 39.
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tend in exceptional cases to offset operation deficits. Several exam-
ples follow:

(1) Assurance of water supply for large tracts of land, or develop-
ment of additional supplies. This has sctuated acquisition or con-
tinued possession of otherwise clearly losing enterprises, particularly
whers 40 to 50 per cent of irrigeble land belonged to one concern
not willing to rvisk its fortunes in a community organization. Farn-
ings from land ave being made to compensate for lack of irrigation
profits in severa] such cases.

(2) Tmprovement of service to land close to 2 city and development
Qfdbaik country to sugment the labor supply for a large stock-raising
industry.

(3) Protection of water rights from encroachment by hostile own-
ors, This was an important reason for the purchase of the Northern
Colorado Trrigation Co. system by the city of Denver.

{4) Protection of a sugar company’s interests by assuring an ade-
quate acreage in sugar beets and discouraging competitors irom en-
tering the tervitovy.

(8} Setilement of conflicting local interests. Several years ago =
group of interests in southern California about to take over their
carrier cnntl voluntarily assumed a public-utility status. They were
suspicious of each other at that time and would npot organize as &
mubual company but were willmg to trust the matter of rates and
sorvice to the railroad commission.

{6) Combined irrigation and power development. This feature,
however, has very little force at present, in view of the tendency of
power compauies to sell out their irrigation business and te coop-
arate with irrigation districts. Furthermore, under public-utility
regulation, irrigation losses can not be saddled upon power copn-
sumers, as was done in certain instances in the past. The situation
differs fundamentelly from recoupment of public-service losses
through o purely private enterprise such as 2 land-development

company.
AS A MEANS OF BEST SERVING THE INTERESTS OF WATER USERS

During an agricultural depression water users may be individually
hetter off under a utility than under a community organization, if
they can convince the rate-fixing commission that existing charges
are higher than the Jands can sfand. Reduced rates, however, will
probubly mean poorer service. Aside from this doubtful advantage,
fhe water user ordinarily has little reason to prefer the public
utility to the district or mutual company from the standpoint of
operating the system serving him or improving its facilities, provided
e chooses the directors of his coramunity enterprise wigsely and is
willing to spend the money necessary to hive an able executive.
With equal managerial ability and authority, an irrigation district
can be operated more economically than 2 utility, because of ifs
power to spread charges over all irrigable areas and for other rea-
sons discussed lerein, and is therefore more desirable from the rate-
payer’s standpoint. District and mutual company charges, farther-
more, include amortization of the cost of construction, rather than
a perpetual prolit to outsiders on capital invested. District bond
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markets have been active at certain periods during the present cen-
tury, whereas money for commercial enterprises has been increas-
ingly difficult to obtain. Consequently the possibility of financing
needed stornge, extension, and improvement work through district
bond issues hus been a most important inducement to water users fo
buy commercial systems serving them, districts being preferred fo
mutual companies primarily because of their better bond markets.
In view of these conditions, the trend from commercial to district
ownership of irrigation works has been marked, especially during the
past 12 fo 15 years; and with the district’s superiority for operation
and supplemental development purposes established, there is no
apparent reason why the trend should not continue.

CLASSIFICATION OF COMMERCIAL COMPANIES
CONSTRUCTION OR DEVELOPMENT COMPANIES

Counstruetion or development companies nre designed for con-
struction of irrigation systems, sale of so-called * water rights ™ at
a profit and retirement from business upon disposal of all rights.
They have often been promoted in connection with subdivision and
sule of land, In which case the profit is expected to accrue largely
from enhanced value of land due to irrigation, rather than from sale
of rights to the use of water alone. The two methods of passing
control to settlers ure: (1) Provision in contracts that when the
company shall have sold rights equal to the carrying capacity of the
canal 1t will transfer the system without further consideration to
the water users; and (2) formation of a2 mubual irrigation company
prior to land sales and transfer of stock to Iand purchasers, control
automatically passing to water users when more than one-half the
acrenge has been sold.

COMPARATIVE FEATURES

Temporary life; expected profits from initial sales of “water
rights ¥ or of land.and rights; water users acquire proportional in-
terests in the irrigation system; irrigation rates usually not subject
to public regulation.

PRIVATE-CONTRACT COMPANIES ,

These compuanies construct irrigation systems and sell rights to
the use of wuter therefrom to land purchasers or other selected
individuals under contracts providing for perpetual service at rates
usually Limited by the contracts and payable whether water is used
or not. These contracts do not provide for assumption of ownership
or control by water users.

Phe term Y waker rigt s ofteo applicd loosely in counoelion with commereind coin-
penles. A witer right, strietly speakiny, is o rlphit to the ose of water, vither orlipinelly
acquired by approprintion rnd peclected by Leueficinl use, or derived thirough ownerghip of
ehpekan Lk, LE neguivegd By appeoneinlicn, It slay vest in the coetgpany palking the
diversion or in tho indlvidual to whose lond water {3 geiivered, depending upon the
atntites ang court decisions ol the Stite involved, The teermr ks used froguently, how-
cver, to denole the water user's interoat in the irvigntlon syatem or hls right as gzaloaet
the compeny, wihich g more properly o right to the continued delivery of water throngh
that system., When such usage iz Intended In this buletin, " water ripht ™ is shown for
convenience nud clarity o quotation merks.
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COMPARATIVE FEATURES

Permanent life; expected profits from initial sales of “ water
rights ¥ or of Innd and rights and from annual rates; users acquire
no interest in the irrigation system; rates usnally not subject to pub-
le regulation.

PUBLIC-UTILITY COMPANIES

These enterprises devote all or part of their water supply to pub-
lic use, “ holdimg themselves ont ™ as ready and willing fo serve all
applicants to the extent of the available supply. Contracts regnrd-
ing rates made with consumers after dedication to public use are
sabject to modification by the State. Conswwers, therefore, may
be either contract holders or annual renters of water service.

COMPARATIVE FEATURES

Permanent life; expected profits from annual rates; users acquire
no interest in the systeni; rates subject to public regulation.

CONTRIBUTION OF COMMERCIAL ENTERPRISES TO
IRRIGATION DEVELOPMENT

T'he rapid adyvances in Inrge irrigation construction in the seventy’s
and eighty’s which marked a shirp departure from earlier small-
scale individual and community work, were financed mainly by out-
side capital atteacted by the prospect of great incrcases in land
-#tlues, resulting from irrigation as well as profits from sale of « water
rights.” Failure in so many of these ventures to induce settiers to
buy ©water rights” compelled recognition of the absolute inter-
dependence of land and water, and led on the one hand to passage
of the Carey Act und on the other to many land-development schemes
in which irrigation construction has been necessary but often more
or less incidental. In the meantime other systems now usually
classed as public utilities were being developed, in some cases from
very small beginnings, for the purpose of obtmining continuous
profit from water deliveries to customers on an annual-rental basis.
Irvom this commercial irrigation in the West has grown a large num-
ber of scttled agricultural communities, of which many now own
their irriggtion systems free from material indebtedness, others have
bonded for purchase of the systems, and still others are being served
by commercinl enterprises.  The number of older commercial enter-
prises is constantly decroasing, mainly by transfer to the district
form of organization, and few new ones are being organized except
those identified with land subdivisions, mostly on a small seale.

WHY COMMERCIAL-COMPANY INVESTMENTS HAVE BEEN
GENERALLY UNPROFITABLE

Commercirl-irvigation investments, while contributing substan-
tially to the agricultural development of the West, have been so
generally unprofituble to investors that little new capital las been
available for such purposes for some years past. Certain causes of
trouble, common to all types of irrigation organizations—commercial
and nonprofit alike—are as follows: Lack of complete financing, re-
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sulting in ineflicient werks and contraction or loss of original invest-
ment ; overcapitalization, due largely to high promotion costs, faulty
engineering, nnd extravagant construction; failure of water supply
to measure up to expectations; poor soils, overoptimism 1‘egn,rhmg
crop yields and prices, and inaccessibility of profitable markets; in-
adequate colonization of irrigable lands; disaster to irrigation works,
and to other property from operation of works; high capital charges,
in some cases unavoidable because of necessarily expensive character
of irrigation works and roughness of country traversed by canals;
poor meanagement and extravagance in administration; expensive
litigation, frequently in connection with water rights; and heavy
delinquencies in payment of water charges during periods of agri-
cultural depression.

Seme troubles, then, resulted from mistakes or dishonesty in
original financing or construction of systems, whereas others avose
in connection with subsequent operations. While often disastrous
to the particular investments involved, these troubles alone should
not weigh heavily against commercial developments, especially as
many of them grew from conditions the effect of which is being
constantly lessened by increasing knowledge and experience. On the
other hand, as shown below, there are other features which have an
important bearing upon the desirability of commercial investments
as distinguished from community irrigation obligations, and there-
fore call for special consideration.

CONSTRUCTION OR DEVELOPMENT COMPANIES

INABILITY TO INDUCE LANDOWNERS TO BUY “ WATER RIGHTR *

Many early projects failed on account of inability to induce land-
owners to buy © water rights.” Canals were built by promoters, fre-
quently with borrowed money, to serve both public and private lands
on the assumption that on completion of construction entrymen and
owners would buy © water rights” promptly. Unfortunately there
was no way of compelling them to do so, Consequently lands were
often acquired by speculstors who refused to purchase “water
rights ? but held out in the hope of selling their lands to others at
high prices. So much land speculation and so little settlement by
hona Hde farmers meant ruinous delays to canal promoters in meet-
ing obligations, with the result that creditors often had to foreclose
and in turn dispose of the systems on the best terms obtainable. An
insurance company that had made several such loans was compelled to
take over six canals in one State, two of which it is still operating
through subsidiary companies pending final disposal of all contract
rightg, the originel investment having been written off manyeyears
ago. After snch experiences it was realized that prevention of this
particular trouble rested upon securing control of land as well as
water, or assurance of a substantial demand for water, before ander-
taking construction.

DELAYS IN BELLING IRRIGABLE LANDS

Acquisition of large tracts of dry land, construction of irrigation
works, and resale of subdivided tracts with “ water rights? attached
has been the program followed by some who apprecinted the need of
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identity in comtrol of land nnd water. Such developments have
proved profitable when colonization proceeded rapidly, the water
supply proved nmple, irrigation works adequate, soils fertile, and
economic conditions such that settlers wexe sble to make their pay-
ments year affer year. They have been disappointing where settle-
ment was slow or where the cost to settlers was so high as to result
in widespread fuilures and abandonments. Where such conditions
are general, forfeiture of payments already made by settlers on land
purchases is poor solace fo the company.” New people must be ob-
tained fo fake their places, and this is made more difficult by the
existence of numerous abandoned farmsteads. Promoters of certain
projects, with the sole idea of selling land, have yielded to the temp-
tation to build irrvigation works as cheuply ns possible, trusting to be
out of the way before replacements should begome necessary. Pro-
tracted delays in selling the land have reduced expected profits in a
number of undertalings to little or nothing. In abtempting to avoid
such situations neither rapid land settlement nor favoruble economic
conditions can be assured, but certainly it is advantageous to design
such projects with the idea of success to the settlers.

INSUFFICIERT OPERATION CHARGES

“ Water-right ” contracts offered by development companies usually
provided that the settler pay, in addition fo purchase-price install-
ments, an annval operation and maintenance charge while the com-
pany operated the project. To attract purchasers this charge was
often mude very small an the assumption that the project would soon
be sold out and the few seasons’ operation deficits easily absorbed.
Delays in selling * water rights” and lands, however, led to heavy
accumulations of annual deficits which frequently affected profifs
seriousiy.

PRIVATE-CONTRACT COMPANIES

Returns on investments in private-contract companies are expected
primarily from sale of ** water rights” or of land with “water
rights ” attached, and are, therefore, subject to much the same haz-
ards gs investments in development companies. Comments made
above, particularly on delsys in selling irrigable lands, are appli-
cable here. 'Che annual operation charge, however, requires further
ciscnssion,

INFLEXIBELE CONTRACT GPERATION CHARGES

An added margin of profit is anticipated by owners of contract
companics to accrue perpetually from the annual operation or serv-
ice charge exacted from * water-right ” purchasers; otherwise there
would clearly be no inducement to continue indefinitely in the irri-
gation business after selling all * water rights.” This annual service
charge, to fulfill its purposes, should be high enough to defray op-
ergtion and maintenance costs, provide for replacement of worn-out
or obsolele works, and yield in addition a reasonable profit to the
owners of the system. Actually the charge was often set af $1 or
%2 per acre, was fixed perpetually by contract, and was therefore un-
alterable—with certain exceptions noted under “ Companies subject
to regulation” {p. 23} without consent of the water user.
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Time has developed several futal weaknesses in these contract
charges: (1) Predication upon economic conditions existing when
the contracts were signed, (2) inclusion of little or no margin for
Drotection against future changes in economic or operating condi-
ticns, and {3) inflexibility. Consequently such contract rafes have
abmost invariably proved insufficient in the face of increasing op-
eration costs, and the owners have found themselves not only with-
out their annual margin of profit, but on the contrary compelled to
make up operation deficits themselves. Transfer of most of such
systems to the water users has inevitably vesulted—in some cases af
reasonnble compensation and in others as & gift; depending upon the
Largaining position of the parties.

It is to be emphsasized that this condition has nothing to do with
the ability of water users to pay the contract rate, and is therefore
to be sharply distinguished from the main trouble with irrigation-
utility rates, discussed later. The water users under private-con-
tract companies, because of their contractual rates, simply hold the
whip hand. Determination of the question of whether a given com-
pany is a private-contract company or a public utility is conse-
quently often a vital matter to owners and water users alilte.

PUBLIC-UTILITY COMPANIES

Pubhc-utility irrigation companies—ealled for convenience * irri-
gation utilities "—mormally derive their income almost entirely from
annual rates paid by water users. The fact that owners of a given
utility may have resoureces connected with the untility’s functions—
such as earnings from operation or sale of irrigated land—from
which deficits incurred in operating the irrigation system mnay be
recouped, is simply a fortunate combination of circumstances that
may make it possible or cven desirable to continue in the irrigation
business in the face of inadequate irrigation returns, but that ordi-
narily has no bearing upon irrigation rates fixed by a public-utility
commission. Many of the important irrigation utilities have no such
outside resources. Consequently the rate question is vital in irriga-
tion-utility finance, and is in fact the outstanding question facing
these compunies to-duy.

INSUFFICIENCY (OF ANNUAL RATES

That rates of irrigation utilities are all too frequently inadequate
is shown by Table 2 relating to California companies, which comprise
a very large proportion of irrigation utilities in the West. This
table is presented because the exact figures upon which it is based
are available and because it is & graphic representation of the general
situation in which irrigation utilities are found throughout the
West.

The table shows that for the 14 years ended with 1926 an average
of 28 companies reporting to the railroad commission showed net
incomes ageregating $424,734 per annum (averaging $15,169 each),
while 33 reported net losses aggregating $315,403 per annum (aver-
aging $9,558 each}. That the companies with resources other than
proceeds from sales of irrigation water fared better, on the whole,
is indicated by the fact that the ratic of average irrigation earnings

94450—30——212
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to average total revenues was 59 per cent for companies reporting
net incomes and 78 per cent for those with net losses.

The raost significant fact brought out by this table is that the excess
of yearly aversage net incomes over net losses for all companies—
$109,381—is but 0.38 per cent of the total nominal capitalization of
ali companies. Xven assuming that to approximate real value the
aggregate nominal capitalization should be cub in half, which would
undoubtedly be a much too drastic reduction, still the annual net
return to owners of California irrigation utilities, considered as a
whole, would average for, these 14 years less than 1 per cent on the
value of their investments,

The table shows further that not over five companies paid divi-
dends in any year. Annual dividends averaged 3.82 per cent of the
capital stock of companies paying them. The averages have been
especially low during the past six years, except in 1923, when 70 per
cent of dividends paid was derived from revenue olher than irrd-
gation sales.

Complete information from other Stafes is not available, but data
on hand show the situation to be in line with that in Californiu.
Of the commercinl companies in other States doing primarily an
irvigation business which were studied in connection with this proj-
ect, very few were found to be netunlly making money under existing
rates,

WIIY RATES AUE INADEQUATE

Existing irrigation rates as a whole not only fail to give utility
owners a 6 to 8 per cent return, but in some cases are barely saffi-
cient to provide properly for operation and maintenance. Why,
then, has public-utibity regulation not corrccted this condition?
Mainly for three reasons, disenssed in the following pages: (1)
With some companies rule increases can nob be legally forced upon
the water users, {2) with others inereases are legally and economi-
cally possible but inadvigable for psychological ressons, (3) with
still others incremses are legnlly possible but out of the question
economically.

NQ AUTIIORITY TO CHANGE RATES

In several States there is no statutory authority for regulation of
irrigntion rates, and little or no demand for it, as only a few com-
panies are nffected. A more serions matter in some other jurisdie-
tions has been the existence, on portions of utility systems, of private-
contract rates which public aunthority is powerless to distirb.  Sach
contracts were necessarily entered into before the companies devoted
the balance of their water supplies to public use. Lack of legal
power to increase these contract rates deprives the company of a
portion of the income to which it would otherwise be entitled.
Much friction among water users likewise ensues because of the
appareni discrimination in rates.
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INCREASES ROT ADVISAELE

Threatened loss of custom due to competition from individual
pumping plants has deterred several companies from asking for
needed rute raises.’ The effect of this condition is intensified by
the tendency of so many prospective pump owners, in figuring pump-
ing costs, to overlook interest and depreciation on the plant and the
inevituble increase in opersting cost when extensive pumping over a
large aren shall have lowered the underground water level.

Other reasons in this category for not seeking or allowing higher
rates have been: (1) Probable retarding effect upon disposal of
further  water rights ”; {2} shift of intending setilers to neighbor-
ing projects, due to their lower water charges; (3) increase in al-
ready existing friction between private-contract holders and public-
utility users on the same system, due to rate differentials; and (4)
antagonism which might defeat pending negotiations for sale of
systems to water users. In this last group of cases the owners’
original purposes in building or acguiring the systems had been ac-
complished, and continuance of control even with adequate rate levels
was no longer desired, because of reorganizations or other changes
in ownership personnel or because needed storage or drainage works
could be more successfully financed by district organizations.

USERS UNASBLE 70 PAY HIGHER RATES

In a large nwnber of cases inadequate rates are due to inability
of users to pay more for the serviece rendered and are maintained at
such levels by companies or utility commissions through recognition
of the fact that insistence upon higher paymenws would threaten
the company’s main source of income.

WHAT USERS CAN PAY

A study was undertaken by the Department of Agriculture in
1024-25 to determine how much farmers can pay for water. This
study covered a number of irrigation projects or communities reflect-
ing the principal interests in western agriculture and included 2,593
farms operated by their owners. The results, as reporfed by Teele
{9}, showed that the average net return over expenditures for farm
and living purgoses available for capital irrigation charges (amor-

tizing district bonds, buying private-contract rights, or paying re-
turns to utility owners) was 53.'{0 per acre. These returns varied
widely and were not at all proportionate to outstanding obligations
for ¢ water rights.”

Table 1, which was suggested by the leaders in this study, shows
the construction charge which will be amortized under the terms re-
quired or permitted by State irrigation district laws, based upon an
annuaal available farm income of $3.70 per acre. There is also in-
cluded a comparison of charges under permissible public-utility
returns.

& Thig led the Califoenin Railvond Commission iu ooc case to ix a rate comparabie wlth
the cost of pumplng at that time, which was lower than o rode based upon value of the
syatem woatkd have been.  (§)
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TavLr 1~Consiruction charge per gere on which available farm income will
amortize district bonds ar pay permissible returas to public-ufility owners
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Three conclusions may be drawn from Table 1:

(1) The limit upon valuation of irrigation works for rate-making
purposes, beyond which public-ulility owners could not expect %o
obtain 8 per cent under average conditions prevailing throughout
these projects during the past few years, was well under $35 to $50
per acre.

(2) A net return of $3.70 per acre per annum from farm opers-
tions will enable water users on a project capitalized at $55 an acre
to buy the works free and clear in perieds authorized by district
laws of some States, yet will not enable them to pay the annual rate
necessary to give ubility owners the maximum return they expect
under favorable conditions.

(8) 'The margin available for capital irrigation charges or other
purposes under present conditions is very narrow on many projects
and therefore materially limits the value of service to the utility
consumer, In view of this, a variation in an annual public-utility
rate of $1 or $2 per acre is sufficient in many cases to measure the
difference, on the one hand, between ability and lack of ability of
users to pay and, on the other, between safisfactory and unsatisfac-
tory performance from the utility owner’s point of view. Particu-
larly is this true since, as shown below, these figures are based on
total irvigabli areas from which the district, but not necessarily the
utility, can count on revenue.

ABILITY TO PAY AS AFFECTED BY CHARACTER OF ORCANIZATION

Limitation of rate-paying ability by the narrow margin just dis-
cussed affects utility vevenues more severely than those of districts
or mutual companies and offers an explanation as to why nonprofit
community orgamizations under parallel conditions have been better
able to withstand the postwar agricultural depression.

The average irrigation project includes areas seldem or never
irrigated but which benefit from their location through enrhancement
of market value or from subirrigation from adjoining lands. An
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irrigation district usually includes and assesses such tracts, but a
public utility can not force them te contribute revenue. On some
utility systems, reasonably capitalized from the standpoint of po-
tentially irrigable lands and which apparently would be feasible as
districts, the value of service to lands actually irrigated is not suf-
ficient to cover the entire overhead. The result is that rates are
necessarily insufficient,

Some projects include areas in crops requiring water only in dry
years, or in annual crops planted only when markets are promising,
with resulting fluctuations in demand for water. Here, again, the
public utility suffers by comparison with the district or mutual com-
pany or even with tha private-contract company—which is entitled
to an annual payment from each customer regardless of whether
water is used or not—inasmuch as the utility has insufficient recourse
or none at all to its idle noncontract users. Liens against contract
lands acquired by public utilities prior to commission regulation
Lave been left undisturbed by State commissions in some rate-fixing
cases, but usualiy these cover only part of the lands served and there-
fore afford only partial protection. Stand-by charges furthermors
(ses “ Public regulation of irvigation utilities,” p. 23) can not cover
the entire range of expenses. Consequently losses from lack of de-
mand must be (1) anticipated by fixing rates estimated to be ade-
quate when averaged over a series of years; or (2) included in sub-
sequent years’ rates and paid wholly or partly by these occasional
users; or {3) absorbed by utility owners., Where the first course
1s feasible the utility may well be on a sound basis, but the difficulty
in 50 many actual situations is that higher rates necessary to cover
lack of revenue from temporarily idle lands are found impracti-
cable when measured by ability of 1rrigated lands to pay. Increased
rates required by the second course are often equally impracticable,
whether appiied to regularly irrigated lands or to those occasionally
irrigated. However. crops subject to extreme Huctuations in price,
such as rice, are capable of carrying heavy loads in some years®
Reverue losses due to lack of demand that can not be carried by ac-
tual users must necessarily be written off by the utility.

Temporary shortages of water cause loss of revenue which can be
recouped by districts and mutual companies through assessments
upon all land or stock and against which private-contract com-
panies are usually protected by contract provisions for prorating
water. Public utilities may have similar provisions in contracts;
but these, as stated above, usnally apply to only part of their users.
Recovery of these losses is subject to much the same cifficulties as
those outlined in the preceding paragraph; in other words, is im-
practicable where higher rates would exceed the value of service.

‘Water users are apt to be very antagonistic toward a public-service
corporation representing outside capital—much more so than where
stock 1s owned locally. They dislike to pay a profit to outsiders,

*Thig foct led the Texas Board of Waler Engineers In fixing rates of a rlce irrigation
comproy In 1919 to inelude § ber cent on valuation as the awners' normei refure nng an
additienal 7 per cont ag ' estimated reascna™le profits "—sublect to modification whenever
necesgary—In order to compensate the owners for losses 1o other year= due to reductions
in area served. (J. B. Broussard et sl v, The Anahuac Canal Ce., July 16, 1919.)
Disaster to the irrigatlon system in guestion prevented a thorough test of thls set-up.
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who may have no interest in local matters aside from making money
out of the irrigation system, and they are not readily convinced of
absence of profits. With a heritage of bitterness from the days
when water disputes often meant bloodshed, real or fancied griev-
ances against the company are likely to be perpetuated and to result
in a permanent attitude of hostility. The practical results are lack
of cooperstion from users in paying bills promptly and in eftecting
operation economics, general unpleasantness in administration, the
importance of which Is not to be minimized, and a multiplicity of
demage suits which in the aggregate are very costly to the company
irrespective of outcome.?

This cxpensive hostility toward the management is, on the whole,
much less pronounced in community enterprises.

Other advantages of the distriet over the utility that have a bearing
upon operation costs are ability to obtain cheaper money ; lower cost
of financing ; exemption from local taxation, which is granted to com-
mercial companies in only s few States;” possibility of correlating
irpigation and drainage activities under one management; and amor-
tization of replacement charges after they become necessary, rather
than in advance, as utility consumers are required to do—a point of
consiclerable importance to a project in course of development.

The fact is to be emphasized thai these several causes, while often
of little importance in individual cases, have in the aggregate mater-
inlly influenced the fortunes of irrigation utilities.

This question of ability of users to pay, which is the erux of
the irrigation-utility situation, may be summed up as follows: Irri-
gation projects are capitalized on the basis of potentially irrigable
Iands; incomes of irrigation. utilities are nevertheless derived from
payments by actual rather than potential water users, becanse of the
Impracticability of holding unirrigated lands liable; deficits due to
failuve of irrigable lands to take water must therefore be written off
by the utility or provided against by nctual users of water to the
extent of the value of service to theim, which in the last analysis 1s
measured by their ability to pay from proceeds of farm operations;
the margin of available farm income for some years past has been
very small; irrigation-utility owners have therefore been limited
to generally unsatisfactory profits or required to take net losses; and
senerally adequate irrigation-utility rates will be neither possible nor
Justified until such marked improvement in the agricultural econormic
situation has taken place thai available income from actually irrl-
erated farms will move than pay capital charges on all lands for whici
service is made available.

aThe loenl polnt of vlew on this matter may be Mustrated by a case against a
Caltfornla irelgation utility ie which the jury, after watching the plaintlff’s attorvey- dls-
pley on a bleckboard calculations from which he argued that judgment sheould be glven
for $1,700, returned a verdlet for over $1,000.

TThis 48 n very substantial ndvaninge. Waxes pald by the Californln compankes con-
corned fo Table 2 averaged 10 per cent of totnl operating expensea for the years 1918
to 1936, Inclusive, Deilnp lowest, with 7.7 per cent: in 191G, and increasing with coo-
sidernble rogulnrity to 13.2 per cent in 1924,
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INTERNAL FEATURES OF COMMERCIAL COMPANIES
CHARACTER OF ORGANIZATION

Commercinl companies are usually incorporated, for rensons com-
mon to many industrial enterprises—namely, to effect 8 business or-
ganization which may enter into contracts, incur obligations, appear
in court, and hold property in the corporate name rather than by
joining all individual owners; to lmit Lability of owners; to secure
perpetual succession; fo compel assent of disaffected minorities to
expenditures for needed improvements; and to attract capital by
1ssuance of stock and bonds. Howeyer, incorporation is not esseutial,
even to n public-utility status, for n system owned solely by one
person is classed by law as a ulility if it performs public-service
functions.

Commercial enterprises engaged in other than puvely irrigation
service are frequently organized into two or more companies under
common ownevship. TFor example, Kern County Canal & Water Ce,,
California, which holds most or ull of the capital stock of 17 sub-
sidiary irrigation companies, is confroiled by the interests owning
Kern County Land Ce., which in turn owns a very large percentage
of lands served by the combined systems. Associated land and irri-
gation enterprises have been numerous. Other combinations in-
clude irrigation and livestock, power, or preking companies.  Segre-
sation of functions under different companies in the early history
of u development paves the way for the eventual disentanglement of
physical assets and accounts that accompanies transfer of the irri-

gation systemn to water users or submission te public-utility
regulation.

SECURITIES

Capital stock of commereial irrigation companies represents own-
ership of the system only, and not; as with mutusl companies, the
right to receive water. A majority of stock of a commercial com-
puny is sometimes held by a majority of water users, as iz the case
with Hagerman Irrigation Co., New Mexico; and a mutual company
may acquire public-utility status by delivering water to other than
stockholders at cost. These, however, ave exceptional phases, Com-
metrcinl-company stock is acquired primarily in expectation of prof-
its through dividends on enhanced market values or to obtain contrel
of the irvigation system for some specific purpose. Very rarely,
since the advent of public-utility regulation, do consumers acquire
stocle to obtain speeinl privileges. In faet, lower rates to stock-
heolders have been specifically denied by the California Railroad
Commission in several irvigation cases on the ground that they con-
stitute discrimination. Such advantages as priorifies in waler serv-
ice ov lower annual charges nve now due, in most cases, {o character
of water rights held by the individunl or to private-contract re-
quirements which may be coincident with stock ownership yet not
derived through it,

Bonds were sold extensively to finance Carey Aect and private
land and wuter development, especially during the early years of
the present century, few such issues being sold after 1913. These
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bonds were securad by first mortgages upon all irrigation works
to be construected, and by deposits of settlers’ purchase-money con-
tracts for rights to water delivery or for lands and attached rigl;fhts.
Deferred payments on contracts were secured in turn by first Hens
upon lands or, in case of reclamation of publie lands, upon the
settlers’ equity therein. For reasons given above, defaults upon
hoth Carey Act and private-company bonds were heavy.

Stocks, bonds, and short-term notes have all been issued by public-
service enterprises to finance construction work. Fxtensions of
going projects to reacl: new consumers have been financed by new
security issues, by assessments upon outstanding capital stock, and
by advences from consumers in the form of * water-right ™ con-
tracts, prepayments upon rates, or outright donations, Indebtedness
of utilities for capital expenditures can not be amortized through
normal rates paid by consumers; therefore maturing bond issues or
notes must be refunded by new obligations or paid from progeeds of
stock assessments or sule of new stocit. Seven per cent cumulative
preferred stock of Sutter Butte Canal Co., California, was exchanged
at par several years ago for maturing notes bearing 8 per cent
interest. The principnl motive in choosing preferred stock rather
than bonds in refunding this particnler indebtedness was to provide
a more elastic financiel structure than would have heen possible by
issuing all interest-bearing obligations in the form of bonds, inas-
much as » large refunding bond issue was arranged for at the same
time.

Bond issues of a small number of irrigation utilities in several
States, principally California, are now outstanding. The largest
issue of a ufility clelivering water primarily for jrrigation purposes
lknown to the author is that of Sutter Butte Canal Co. In that case
$943,000 of §14 per cent bonds were sold af various $imes during the
past five years to refund earlier bond issues. A much larger issue of
another California company sold in Europe about 15 years ago was
foreclosed in 1927.

Commercizl companies borrow money for operation and main-
tenance purposes on short-term notes as a matter of ordinary business
procedure.

WATER RIGHTS

Water rights vest in the consumers in some States, and in others
may vest in either the company or consumers, depending upon the
statutes and court decisions involved. Where the title actually lies,
as indicated under " Water charges and collections™ {p. 18), has a
bearing upon remedies agninst delinquent ratepayers, and *urther-
more becomes important when the water supply is insuflicient for the
needs of all consumers. That is, when water is scarce and consumers
are themselves regarded as the appropriators, as is the case, for
example, in Colorado, any priorities among them must be respected.
On the contrary, if the company is the approprictor, consiwuners are
on the same busis regardless of date of their first service by the
compuny, and the water supply must be prorated among them all
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Statutes of some States® provide that water shall be prorated in
time of scarcity, and contracts between commercial companies and
constuners frequently include provisions to the same effect. The
effect of title to the water rights upon valuation of public-utility
properties for rate-muking purposes is discussed below under
* Public regulation of irrigstion utilities.”

Water delivered by commercial companies is appurtenant fo land
as & result of law in some Stutes and as a result of contracts with
consumers in soimnc others. Appurtenance is & decided advantage
to a company which disposes of rights to water delivery by con-
tract, in protecting its future market for sale of rights against
transfers to new lands from lands already under contract. It 1s
also ndvantageous to o company selling lands withh rights to water
delivery attached, in that the company is protected against alienation
of water rights from lands on which it holds morfgages to secure
deferred purchase payments. On the other hand, while a company
in some gzates could legally refuse to deliver water to a delinquent
landowner whose water right is appurtenant, its right to deliver thet
particular water to other land prior to forfeiture of the delinquent’s
water right by nonuse—and hence its opportunity fo secure revenue
therefrom—would be questionable.

Water rights acquired by appropriation entitle the user fo divert
definite quantities of water, the maximum being set by law in some
States. Contincts between commercial companies and users slmost
invarisbly provide for delivery of specific quantities, such as 1 sec-
ond-foot for each 160 acres throughont the irrigation season of, in
cuse of stored water. ¥ acre-fect per ncere per annum, with the usnal
provision for proportionate reductions in case of shortage.

QUALITICATIONS OF CONSUMERS

Irrigation companies which do not dedicate their water supply
to public use may select their own consumers to the same extent that
any other business organization may select individuals with who it
will malke private contracts. The usual prerequisites to service in
such cages nre purchase of a perpetual right to water delivery or
purchase of land with contruct right attached.

Public-service companies, on the other hand, are required to serve
consuniers without discrimination and without imposition of un-
reasonable restrictions, to the extent of their ability and capacity of
plant. This is a well-established principle.” Any member of the
publie, therefore, who desires water for the irrigation of land lying
within reach of the canal system, or within the avea to which service
has been dedicated, is entitled to service upon tender of established
rates, provided the water is physically and legally available for his
use. Irrigation utilities, from the nature of their industry. may
limit service to particulur areas of land or be required by regulatory

T For exumpit, the Cellfornin net (1, sco. 6, p. &) stales that “oan Letween COnRUMErR
who bave been volontacly admitied fo participiie by the corporation o its su?ply af
water or hevn requlred o he snppiled by sh erdor of the ralirond commission, in tlnes of
shortppe thore simll be 1o prigrity or prefecence, sod sneh corporation in thmes of
shortuge shall be required te wpporilen such supply ratnbiy Rmong ite consumers.'”

% For detalls see Wlel (4, sec. 1388, footnota 3).

H4150—30—-3
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commnissions to do so, in view of the fact that spreading a given
supply of water over an area laurger than justified by local water
requirements is bound to impair its usefulness to that extent.

RIGHTS OF CONSUMERS UPON TRANSFER OF UTILITY PROPERTIES

The irrigation utility’s obligation to serve the public, once assumed,
can not be divested by transfer of the irrigation system to another
public-service company. The new owner, if itself o public-utility
compuny, takes the property imipressed with the same duty of serv-
ing ‘all persons whe were being served by, or who couid have re-
quired service from, the preceding owner.

An irrigation district, upon purchasing utility properties, succeeds
to the obligation of continning to render service to persons already
receiving it, whether located within or without the district boundaries.
Several cases support this principle. A point raised in connection
with: & proposed transfer of utility properties is whether a district
will be required to serve persons oufside the district boundaries who
at the time of the fransfer bad not demanded and were not receiving
service from the utility but were entitled to it. Apparently the
courts have nol vet definitely passed on this point.

Possible “dilation ” of utility consumers’ water supplies on trans-
fer of utility properties to a water-storage district covering a much
larger service area, with plans fo develop additional water and assess
the lands considerably more than they had been paying in the form
of public-atility rates, was involved in a recent Californin case.
The railroad commission in approving the contract of sale of the
irvigation system refused to pass upon a suggested allecation of the
utility water fo lands theretofore served gby the ufility or upon
reasonableness of the price which the district had agreed to pay.
The ground for this action was that affairs of the district, includ-
ing determinations of feasibility, were covered solely by the storage
district law and were the concern of the State engineer and the lan%\«
owners, the railroad commission’s only concern being to safeguard
the interests of those former consurners located outside the district
boundaries. The commission’s action was upheld by the court.”

WATER CHARGES AND COLLECTIONS
BONUS OR INITIAL CHARGE FOR PUBLIC-UTILITY * WATER RIGHT

The widespread practice among irrigation companies of exacting
a bonus as & condition precedent to obtaining water, which, however,
conveyed to the purchaser no interest in fthe physical works, was
prohibited in 1879 by the Colorado Legislature and later by that of
Tdaho and was declared illegal by the Califernia Railroad Com-
mission after an extended review of more or less conflicting court deci-
sions {3}. In some States there are no statutes prohibiting the prac-
tice and no court or utility-commission decisions holding it illegal,
and on certain projects it is still being done. Obviously the illegality
of the practice (where it is illegal} applies only to contracts made by
public-service companies and not to essentially private-contracts for
sale of “wwater rights” entitling purchasers to share eventually in
proportionate ownership of the irrigation works.

9 Baldwin et gl. . Rallrond Commisglon of Culifornie, 77 Calif. Dec. 389, 275 P. 425,
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Fundamental objections to the bonus have been:

It is o charge for service over and above the “ reasongble rate”
which a utility is entitled to receive from the public it is required
to serve.

It often purported to be only = charge for a © water right.” In
jurisdictions in which the real water right vests in the user rather
than the carrier, and is perfected by applying water to beneficial
use, the charge was therefore for something to which the company
bad po claim and hence could not sell.

It frequently covered much or all of the first constraction cost.
Hence, as the company retained title to the irrigation worls, con-
sumers were often placed under an unfairly heavy barden, which
would have been even more serious if after paying the enfire cost
they had been requived to pay further, in the form of annunl rates,
a return on the value of lhe system. In actnal practice, however,
this has not been altogether the case. Bonus puyments went far
toward reimbursing oniginal builders of some systems, but in the
long run have represented only a small part of capital expendifures
on others. Therefore, in many instances they mav be considered
in much the same light as those donations which other development
enterprises have been allowed by commissions and courts to capitalize
and without which the developments might not have taken place.
Furthermore, earnings of public-utility irrigation companies on the
whole have not Leen such as to include excessive profits on these
bonus payments.

It has undoubtediy complicated subsequent public-utility regula-
tion, A number of companies have charged different amounts to
different users—for example, in the case of Dawson County Irriga-
tion Co., Nebrasks, first $5 per acre, then $3.50, $8. and finally $10
per acre—these amounts usually increasing with added construction
costs. In other cases declaration of illegality of the practice has
led to service to later consumers who paid no bonuses. These real
or fancied discriminations tend to promote discord among consumers
and have led to setting up of rate differentials in order to equalize
the burden. The case of Sutter Butte Canal Co. is in point. Con-
tracts outstanding in 1918 which had carried initial payments rang-
ing from $5 to $10 per acre required some users to pay an annual
chavge of $L and others $2 per acre. The railroad commission in
that year fixed an snnual rate of $2 per acre for all contract lands
and authorized noncontract applicants to secure water for $2.50 per
acre, or for $2 if they chose to pay an initial charge ot $10 per
acre, which few or none of them did. After subsequent revisions
the commission in 1924 abolished the rate differential between con
tract and noncontract users, the company, however, still retaining
ltens under the original contracts for the minimum annual charge
per acre, and by & decision in 1928 removed this final difference in
an attempt to end the friction between classes of users, which the
1924 decision had failed to scecomplish.

The bonus, then, viewed as a payment for individual water rights,
15 legally unsound in some jurisdictions and in some cases specifically
forbidden. As a refurn upon capital invested it is wnnecessary in
any case where public regulation is effective in insuring adequate
rates. althoungh it might with reason be regarded as compensation for
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revenue losses due to temporary idleness of irrigated lands.** Viewed
as a donation in aid of construction, where legal, it has u definite
practical value, mainly at present in connection with extensions of
already established systems, If in such cases the fact of outright
donation is agreed to by all parties, it is difficult to see anything
wreng in the transaction, and sequiescence of the regulating commis-
sion should minimize the chances of resulting rate complications.

STATE SUPERVISION OVER CHARGES

Public-utility regulation, which on account of its importance is
treated separately hereinafter, involves supervision by State agencles
over nll charges made by public-service companies.

State supervision over sale of “water rights” by other than
public-utility companies is provided by laws accepting the terms of
the Carey Act, under which no new development has taken place for
many years, and in certain States by statutes covering other private
development. The most extensively followed of the latter Iaws 1s
that passed in 1909 by Idaho (6, v. I, sees. S061-5068), requiring
State approval of sule of “water rights” by companies or parties
not operiting under the Carey Act. Early Carey Act development
was actually subjected to ®little more than nominal supervision ™
(5), which in many instances probably did more harm than good in
misleading investors and settlers alike. Later developments received
more carelul attention from State officials, with beneficial results.

Annual operation and maintenance charges on Carey Act projects
still operated by development companies prior to being turned over
to the furmers—which is the status of many of them to-day—were
fixed by contract between these compunies and the State at extremely
low rates to insure payment by the development company itself of
ihat proportion of expense properly chargeable to undeveloped lands,
On other projects-operating under supervisory laws such as those of
Idaho, charges were set oul in settlers’ contracts the form of which
wus approved by the State. Finances of the development companies,
and the resulting quality of service to water users, have suffered
severely from inadequacy of these contract rates to cover mounting
operation costs.

TIME OF PAYMENT

Installments of purchase price of “water rights” are usually
payable unnually and sometimes carry interest on deferred payments.
Annual operation charges vary widely as to time of payment. Ex-
perience has brought out the advisability under certain circumstances
of dividing the annual rate into two or more installments, with dates
of payment depending mainly upon character of crops grown and
consequent times of receipts from sale of farm products and upon
operation necessitics. Charges based upon quantity of water deliv-
ered are often payable imumediately or shortly after each irrigation,

1 Wiel (13, p. 1238) mukes thile point, stating further that * from o Anancial polnt of
view It )g diﬂfcult to egtabllah any new irrigatlon eyatem where the distributors do not
receive, in pdAition to the rates, some proflt from the c¢reation of the system, auch profit
coming elther from owbnership by the compony of irrlgable 1end in the vielnity reaping the
woneff of ita inereased valoe or else from a apecial lnitlal charge, ugually cailed the
“watar-right’ charge,” As stnted beretofore, most commerclal systems origlvatiog io
recent yenrs have been bullt In connection with land-development snterprises.
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sometimes with a cash peyment at the time of making application for
service at the beginning of the season. Interest, often 8 to 10 per cent
per annum, usually attaches to delinquent payments.

METHODS OF ENFORCING COLLECTIONS

SUIT TO RECOVER

This remedy is always available, but frequently unsatisizctory
on account of the expense involved, for delinguencies large in the
aggreghte are often made up of many small claims against individ-
uals.

CANCELLATION OF PRIVATE CONTRACT FOR PULCHASE OF “APATER RIGHT

Contracts often provide that failure to pay any installment of the
purchase price shall entitle the company to declare the “water
right ” forfeited. In a jurisdiction in which the real water right
beiongs to the user ruther than the company and is perfected by ap-
plication to beneficial use, it is doubtful if the company by this pro--
cess could sever the water right from a delinquent’s Jand and transfer
it to other land. Deprivation of right to use the company’s system,
however, would lead to eventual forfeiture of water right, inesmuch
as the delinquent landowner would be very unlikely to have other
means of conveying the water to his land. The right to cancel the
contract is therefore a powerful instrumentality.

Consumers under a public-service irrigation system probably could
not be deprived of water service by cancellation of contracts, inas-
much as their right to water delivery rests primarily upon the com-

pany’s duty to furnish water to the public, rather than upon any
confracturl relationship.**

ENFOUCEMENT OF LIEN ON LAND OR ON CROPS

Liens upon land are provided in contracts of many development
and some public-service com]lmnjes, to secure not only instaliments
upon purchase of Jand and “ water rights”, but annual operation
and maintenance charges as well. Some States grant statutory liens.
For example, Idalio provides that a charge * for the delivery of said
water, which amount may be fixed by contract, or may be as pro-
vided by law, is a first lien upon the land for the irrigation of which
said water is furnished and delivered ” (6 ». 2, sec. 5631), while
Texas gives parties supplying water for irrigation *a preference
lien superior to every other lien npon the crop or crops raised upon
the land thus irrigated ” (10, art. 7596).

REFUSAL OF WATER DELIVERY

This iz a simple, widely practiced, and most effective remedy.
1t is not, however, legal in all jurisdictions. For example, on the
one hand a recent Washington decision is to the effect that a © water-
right ” purchaser delinquent in payment of annual installments can
not have damages for failure to furnish irrigation water, the court
stating : @ No user of water can refuse to pay his delinquent bills and
still demand service.” A decision of the United States District

12 Sog glscuasion by Kinney (8, sec. 1528).
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Court {District of Idaho, Southern Division} relating to the Federal
Bolse project is to the same effect. On the other hand, several cases
in the Idaho State Supreme Court, not arising on Federal projects
hold that delivery of water may not be withheld for non ayment o
past-due assessments, the company’s authority to refuse delivery ex-
tending only to current charges and its remedy for past delinguencies
being suit to collect.™

REQUINING PAYMENT IN ADVANCE OF WAYER DELIVERY

An irrigation company is obliged to deliver water to users upon
tender of legal charges or in some jurisdictions upon furnishing
reasonable security, and conversely may require this prior condition
to be fulfilled. One important company requires renters {(who may
be gone from the project within o year) to prepay irrigation charges,
but bills Iandowners with charges incurred by themselves and re.
Tuges water delivery until all sccounts are settled,

Necessarily adequate enforcement of collections depends in the

~last analysis upon ability of users to pay. In times of financial
stress, when lawsuits ave of little uvail and refusal to deliver water
would result in materially smaller diversions by the company and
possible forfeiture or compromise of purt of the water right, there
is no alternative” other than to continue deliveries and to await
betfer times to clear up accumulated delinquencies. The several
remedies listed above are of greatest value against individuals will-
ful or careless in puyment of bills.

MANAGEMENT

Management of a commereinl company, if incorporated, is in the
hands of a board of directors elected by the stockhiolders, and if not
incorporated, rests upon the will of the owners, Active manage-
ment of business affuirs and superintendence of operation and main-
tenance, including water delivery, are delegated to one or more
regular employees.

The quality of management necessarily vavies widely. The larger
companies in good financinl circumstances sre upt to be well man-
aged, bscause of availability of funds for needed expenditures and
the realization on the part of owners that proper tnaintenance of
works and careful administeation pay in the long run.  On the other
hand, systems of companics strugeling for existence become run
down, operation is effected with inadequnte forces, the tomptntion
to cconomize unduly in salaries is great. and service becnmes con-
stantly poorer. There seems to be little extravagance in adminis-
tration at the present time. Tncomes of commoreial companies in
recent years have not been such a5 to encourage it, and it is frowned
upon by regulatory commissions; thevefore there is no ingentive to
owners te counlenance obviously uscless expenditures which must
come out of their own pockets,

Methods of water delivery do not differ from those of other irri-
gation organizations. So far as contacls with water users go, the

A Those theee examples nee found, respectively, in Woimes of nx. 4. Witltestotn Ivtripgation
& Power Co., 188 Waah, 28 1, 244 P, 78 ; Mower v, Hond, 8 I, {2d) §518; and Reynolds v,
Worth Side Canal Co. {Liky, et al, 46 Idnbo g2 218 P. 244,

L, 2
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meain point of difference between commercinal and community organi-
zations is that friction develops much more ensily under the former,
and unressonsble demands, complaints, und dumage suits by users
are consequently more numerous,

PUBLIC REGULATION OF IRRIGATION UTILITIES

The several State constitutions and statutes and court decisions
construing them are far from uniform (1} as to whether irrigation
companies are to be regulated ot all: (2) if regulntion is provided
for, what the test of an ivrigation utdity is to be; and (3) what ae-
tivities urc to be regulated, Rates and service most imediately
concern the consuming public and therefore ave most generally sub-
joct to regulution. Californiv s typical of Stutes exercising most
oxtensive control and has produced the largest nwmnber of court and
commission orders invoelving irrigation companies.

POWER OF STATE TO REGULATE

The State’s power Lo regulate public-service irrigation companies,
and particulavly their rates, whether previously fixed by contract
or ¢lherwise, has been established many years. The prior-contract

uestion has been disposed of on the ground that regulation of pub-
Ire utilities is an inherent attvibute of sovereignty, and lhat rate
contracts between utilities and consumers must therefore be deeined
to have been entered into subject to possible revision by the State.
If no delinite provision is mnde in the constitulion or statutes for
fixing rates of irvigatlon companies, as ix the case in several States,
the consumer must look to the courts for relief from unreasonable
rates,

COMPANIES SUBJECT TO REGULATION

Regulation of irrigation utilities is usnally provided for by in-
cluding trrigation companies within the statutory definition of “ pub-
lic utility " or » public-service company.” Within any State which
has authorized such regulation, the question of whether a given
irrigation company is a public utility, and therefore subject to com-
mission control, is largely u question of fact, determination of which
in some States has involved many controversies and some very fine
distinetions. Most of these companies in faet originated before com-
mission control was extended to irrigation companies and before the
diflerences between public and private service were widely under-
stocd. Early promoters did not kmow that they were engaging in
public sevvice if they did one thing and in private service it they did
something clse; so that while dedieation of water fto public use
presumes n positive infention to dedicate, and while the courts

¥ Ror exampte, the Tink Inw (I, sce. 382, p. 506} defines * public utility ' as including
every *ownter corporation,” which tn tuvrn lueindes every corporation or person owring ot
opernting o water gystem ™ for compensation, exceptiiy companles diatribnting water
atlly to thelr owy stockliolders The Californla net (1} stateg in grome detadl the eirenm-
atanees under whleh @ wuater comwpany s n publie utillty., The Mountana Supreme Court
deetdpd that the iuguige ' eompany # « farnishing * * *  wanter for busi-
ness,"t w8 used i the publle uiblitles act of that State, doeg not include‘)irrignt!oq_ cgm-
nunles.  {Stnate ex rol, Thacher of al. o, Boyle ot ab. Pub, Serv. Com,, 02 Mont. 87, 204
F, 378
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scrutinize closely the acts upon which au alleged dedivation is based,
nevertheless these people as a matter of fact often simply drifted
into one status or the other, and they or their successors subsequentl
either made or resisted efforts to be declared public utilifies, depend}:
ing upon the eventual desirability of beinﬁ engaged in public or

rivate service. This is particularly exemphfied by the many Cali-

ornin cases in which the principle that dedisution of water to publie
use constitutes an irrigation company a utility has been put to fest
under a wide range of circumstances.

Principles derived from court and utilitv-commission decisions
declaring companies subject or not subject to public regulation may
be sumimed up as follows:

Irrigation companies engaged in public service are subject to
regulation when and to the extent provided by Stafe constitutions
and statutes, as construed by the courts. Those in private service
are subject to only such supervision as the State may exercise over
other private enterprises, which does not extend to siteration of
rates fixed by contract.

Companies which appropriate water for distribution to 2l who
may apply, and actually carry out such purpose, or otherwise “hold
themselves out” as ready and willing to serve the public indis-
criminately, are engaged in public service. Incorporation for such
purpose does not in itself constitute such dedication. Fulfillment
of contract provisions that rates shall be such as may be fixed by
law constitutes engaging in public service. Requirement by the
company that consumers purchase permanent © water rights” does
not render the cnterprise a private-contract company exempt from
regulation.

Companies may be enpaged simultaneously in public service as to
part of their water supply and private service as to the balance.
After n given supply of water has been devoted to the publie, how-
ever, private rights can not be carved out of it. Water contracted
privately to individuals may, with their consent, be devoted to public
use by submission of the company to public rate-fixing authority,
but ean not thereafter revert fo private use unless all public hene-
ficiaries consent.

Companies may engage in service to a given class of the public,
such #s those farming lands within a defined geographical area, to
the exclusion of other classes, They may engage in one kind of
public service, such as delivery of water appropriated by the. <elves,
without being required to perform some other public service, such as
carrying water for independent appropriators.

Mutual companies serving their vwn members only &t ‘cost are not
engaged in public service and are therefore not subject to rate or
service regulation; but those supplying water to outsiders for com-
pensation arc subject to regulation, at least fo the extent of such
outside serviee. lrrigation districts are not subject to this kind of
regulation; but upon the transfer of utility properties to an irriga-
tion district, rights of consumers located outside the distriet bound-
aries are defined and protected in the commission’s order approving
the transfer, .

Construction or development companies are subject to regulation
in somo States and not in others. Such companies while nncler con-
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tract to deed their systems eventually to the purchasers of © water
rights ” have been considered common carriers In Nebrasksa and their
rates regulated accordingly, and have been declared public-service
companies in Idaho in a case in which no rate question was involved.
Those companies operating under the Carey Act are not subject to
this kind of regulation. Development companies which form nutual
irrigation companies and transfer mutual stock to land buyers are
not public-service companies, although jurisdiction over service of
mutual compuanies while still controlled by the development company
has been retained by the Arizona corporation comrnission.

Companies whick serve land with * water rights ” attached, sold
by themselves or by associated enterprises, are held in certain States,
notubly California snd Oregon, to be private-contract companies,
on the ground that they are serving only individuals selected by
themselves; but in Texas such companies are considered “quasi
public service corporations™  ject to rute regulation.

REGULATING AGENCIES

Regulution of irrigation rates in several States was formerly left
to boards of county commissioners or supervisors and to city coun-
cils, whose authority was usually limited to fixing maximum rates.
Irrigation rate ixing  Colorado 1s still handled by county com-
missioners, but in most States has been given to State commissions
having jurisdiction over other public utilities, which determine not
maximum but specific rates. Exceptions are Texas, which places
this duty upon the board of water engineers; Oklahoma, which
formerly placed it upon the State engineer but has recently trans-
ferred the State engineer’s duties pertaining to irrigation to the con-
servation commission; and Montana, New Mexico, and South Da-
lota, which have not provided for irrigation-company regulation.

Regulation by local boards frequently proved unsatisfactory, partly
because it was a purely incidental Tunction and partly because board
members includeg the water users umonyg their constituents and were
themselves sometimes users of irrigation water, with resulting diffi-
culties in maintaining an entirely impartial attitude. A state-wide
body, by contrast, has a much broader point of view in the matter
and necessarily is considerably more scientific in its determinations.

PROCEEDINGS

Proceedings relative to rate changes and service requirements may
usually be initiated by (1} the commission on its own motion; (2)
complaint made by civic or municipal bodies or by some minimum
number of consumers, such us 25; or (3) by the utility itself, in some
States on petition for a hearing and in others on filing new rate
schedules or rules and regulations which will stand as filed unless
suspended by the commission pending a heering. Formal or in-
formal hearings are held by the commission, testimony taken, and
decisions and orders issued, subject to review in the courts.

RATES

Rate-making principles developed by corumissions and courts

especially those involving property rights and rights of utilities an
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consumers as against each other, apply in general to irrigation as
well es to other public services. Irrigation rates, however, involve
many features distinguished by the nature and background of the
industry, and with the past 15 years’ experience in mind it is quite
obvious that such rates can not be viewed altogether in the same
iight as those of some other industries. The following .statement
summarizes the principles and policies actually applied in irrigation
rate and service cases and therefore of particular interest to 1rriga-
ton companies, Many of these cases arose in California,® and the
others in Washington, Oregon, Idaho, Nevada, Wyoming, Nebraska,
and Texas.
ITEMS3 OF RETURN

Rates arc fixed to provide for (1) ellicient operation and mainte-
nance of lrrigation works; (2) u depreciation annuity to cover
sventual replacement of units not.included in annual maintenance
expenditures; and (3) a fair return on vuluation of plant.

Extraordinary expenses, such as repuir of damage due to dis-
astrous floods, and reconstruction to overcome water shortages, as
well as the loss in revenue resulting from necessary discontinuance
of irrigation service, are properly chavgeable to operation and main-
tenunce, but as they are not incurred annually they are amortized
over a series of years. Tleasonable legal expenses are included, ex-
cept damages paid as the result of negligence. Expenditures in-
curred in defending water rights are either amortized over a definite
term or inecluded in the rate base as part of the cost of water rights.
Taxes ave o part of operation cost. Past operation losses, including
defieits incurred during the development stage, are allowed to be
recouped to some extent and in some cases only, depending upon cir-
cumstances, but usually are excluded from consideration in irriga-
tion cases because of the difficulty of providing for even current
items.

The actual maximum rate of return en valuation, or owners’ profit,
is usually set ot 6 to 8 per cent. Commissions, for good resson, sel-
dom announce fixed policies applicable to all classes of utilities but
determine each case on its merits. In these irrigation cases there
are usually so many limiting circumstances that the maximum allow-
able return on valuation means little, This return on valuation
comprises the following items: Interest on indebtedness incurred in
developing the system, interest on the depreciation annuity in case
the sinking-fund method is followed; dividends and additions to
surplus.

ITEMS NOT INCLUDED IN RATES

Rates do not cover additions to capital, such ag the cost of improve-
ments and extensions to the irrigation system or retirement of
bonded incebtedness. If this were not true, the State would be in
the position of forcing ratepayers to provide capital and then to pay
interest on it. Capitslization of voluntary donatiwng from con-
sumers is a different matter. Of course the owners may devote part
of their return on valuation te such purposes if they choose,

®For a complete sigtement of principles applicable to all clugses of utilitles in
Coliforpin, zee (13).
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The rule has often been announced that present consumers shall
not be required to pay & full return on investment or even the entire
cost of maintenance of an irrigation system built largely in excess
of their needs, particularly if the principal resson for overbuilding
was to promote land sales. Nor wih irrigation consumers ba saddled
with land-development. expenses not covered by the purchase price
of land.

As shown under “Valuation for rate-making purposes” (p. 29),
rates do not include a return on property not useful in the public
service,

REASONABLENESS

Tvery rate must pass the test of reasonableness, which means that
it must Le as fair as possible to all whose interests are involved.
Such a thing, of course, can not be determined by any definite for-
mula. To be fair to the utility owner, the rate should provide for
all running and replacement expenses and a return on investment
higher than a creditor of the same project would demand, but must
not be such as to invite destructive competition from individual
pumping or other projects. Tairness to the consumer, on the other
Tand, requires that he be not penalized for sparseness of settlement
of the irrigation project, inefficiency and extravagance in operation,
or inadequacy of service. To accomplish this, commissions in a num-
ber of cases have allowed as reasonable operation expenditures swuns
considerably less than the companies have actually been spending.
The rate in any case should not exceed the value of service to the
user, which depends finally upon his ability to pay, and can not do

so if the project is to operate on a sound basis. That determination
of rensonableness must be predicated upon operation experience, use
of water, and economic conditions obtaining over a series of years
rather than in anv single year applies with great force to an irriga-
tion utility.

ATPPORTIONMENT AMONG CONSUMERS

The irrigation utility as a privately owned organization can not
compel nonpatrons to become consumers or to pay rates without vol-
untary application for service, even though they may be benefiting
substantially from proximity to the canal system.

Actual consumers must be treated without discrimination, whether
or not they hold preferred contracts. Commissions, in fact, have not
hesitated to modify or entirely abrogate utility contracts where it was
necessary to remove discrimination or to raise all rates uniformly.

Rates may, however, be apportioned among classes of consumers
without violating the rule against discrimination, buf on the contrary
really to remove discrimination. For example, occasional or ©op-
portunist ¥ water users are sometimes required to pay higher rates
than regular patrons, particularly where the added expense of serving
orcasional users is material. In at least one proceeding the Call-
fornia commission allowed lower rates for a time to persons who had
made initial payments for * water rights,” by approximately the
annual interest on such payments, but Iater removed the differential
owing to continued dissatisfaction over two classes of rates. Prefer-
cntial rates have also been allowed users under the following cir-
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cumstances: On laterals owned and operated by themselves; on the
gravity unit of o project containing supplemental pumping units; and
on portions of a project for which only one source of water supply
was available, whereas other portions had two.

A fundamentel rule is thot consumers in one department of a
utility’s activities, such as electricity, may not be burdened with losses
susfained in another department, such as irrigation.

BASIS

Commissions have leaned towsrd rates based upon measured quan-
tities of water delivered, rather than flat rates per acre, because of
the added incentive toward economy in use. The beneficial effect of
this policy is apparent in sections where irrigation is recognized
as essential-to most profitable crop production, but is seriously ques-
tioned where irrigation is primarily of supplemental value and
farmers are not yet wholly converted to its use. In a few cases rate
differentials have been based upon character of crops grown, particu-
larly on systems serving both rice and general crops, on account of
the relatively heavy applicetions of water required for rice. Rates
of several companies have allowed lower charges for water if used
prior, suy, to July 1, with 2 view toward encouraging early use while
the supply is relatively plentiful. Seasonal rates, for quantities -
delivered at regular votation intervals, have also been set lower than
rates for delivery on demand on the same system, because of the
lower cost of rotation deliveries.

PREOBLEM OF PROYIDING ADEQUATE REVENUE

Commissions can not guarantee adequate revenue, but at the most
can give only reasonable assurance of a minimum annual income.
Liens on land are generally out of the question. Not only is no case
known to the author in which a utility has been authorized by a reg-
ulatory commission to require continuous liens ss prerequisites to
service, but 1t is very doubtful if such a proposal for the benefit of
outside eapital would be viewed favorsbly. Liens existing from
prereguletion days have been left undisturbed in some cases, but
usnally apply to only part of the users and therefore assure only a
minimum income. Furthermore, contracts for long pericds, such as
10 years, are regarded as unreasonable prerequsites to service.
‘With a view to assuring a fairly dependable minimum incorme, com-
Inissions at various times have authorized the following: Contracts
for short periods, such as one to three years, with flat rates per
acre; confracts for short periods, with stand-by or readiness-to-serve
charges and additional quantitative charges based upon actual unse;
and payments in ndvance of the irrigation season. Beyond such pro-
visions, all the commission can do 1s to set rates which on the basis
of probable demand for water will provide the necessary financial
return.

An assured minimum income is distinctly preferable to the utter
uncerfainty that might otherwise Erevail; but while it may enable
the company to operate, it can not be expected to provide in addition
for depreciation and owners’ profits. Hence, while the company’s
mininum operating income may be sssured for one or two seasons
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in advance, the added margin required for these other purposes may
be lacking in any year. Abundant experience shows this to be a very
real contingency.

The only way to eliminate the deficit, as discussed heretofore under
% Insuficiency of annual rates® (p. 9), is to anticipate it or include
il in subsequent years’ rates. Irmgation-utility losses have been due
50 generally to inability of usersto pay thet commissions have seldom
if ever included past losses in currvent irrigation rates. They have,
however, fixed rates to meet conditions oﬁtaining over p series of
yenrs, to the extent of ability of consumers to pay such charges.

VALUATION FOR RATE-MAKING PURPOSES

The first test of valne is whether the property is actually used and
useful in the public service; second, the extent to which this applies
to the particular customers whose rates are invoived. For example,
levees used to protect a ditch system are valued ot only part cost if
they also prolect lands of the holding company, anct the cost of
cannls used for both power and irrigation is allocated to the two serv-
ices. Likewise, the value of a system built for hydraulic-mining
purposes and now used entirely for irrigation will be measured by
its usefulness to rrigation consumers only.

Among the more important questions involved in irrigation-utility
valuation proceedings, aside from valuation of overheads, which pre-
gents no very distinctive irrigation features, are the following:

PHYSICAL WORKS

In measuring the value of physical works for rate-making pur-
poses, some commissions use historical cost undepreciated and others
reproduction cost minus accrued depreciation, The Celifornia Rail-
road Commission Jeans to historical cost or fair original cost as the
controlling factor, with due regard to other factors involved, estimat-
ing the reasonable investment where actual orviginal figures are not
available. The Texns Board of Water Engineers, on the other hand,
arrives nt present value by ascertaining or estimating original cost,
tdding to each itemn an appreciation Factor to allow for increased,
prices of materials and labor and deducting from this result the
percentage computed for accrued depreciation. In States following
the reproduction theory, little or no allowance is made for deprecia-
tion of Jong-lived concrete structures. Seasoned earth ditches, which
may be kept in perfect condition by annual maintenance work and
which really improve with age, are not depreciable but occasionally
require an allowance for obsolescence.™®

# The Tinlted States Supreme Court decislon of AMay 20, 19289, in the so-called “ O'Frllon
Yaluntion Cases ' {The 8t. Louls & O'I"alion Rullway Co. nnd Manufacturers’ Raillwey Co.,
nppts., v. United States et al., No. 131}, 73 L. ed. 457, holding that the Interstate Com-
meree Commlssion, in giving no copsideratlon to reproduction costs, had falled to carcy
out the cengressional mandate that due conslderation be giveo * to all the rlements of
value recegnized by the law of the land for rate-making purposes,” etose under the
recapture provisions of the transpertation act of 1920. The extent to which this decision
will nfect voluatlon of publle-utility propertlea by State commissicus for rate-makiog
purpeges is a matter for the foture to determine,” Ho far as irrigation eompanies are
concerned, the abllity of consumers to pay under present ecanomle conditlons ia & wital
tﬁct?r l1n tlimitlug the rates Axed under even the system of valuation most favorable to
the irrigater.
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LAND AND BIGHT OF WAYS

Land is valued at present-day prices rather then originel cost.
Land in the form of right of ways is valued by various methods,
some cuses using the present value of adjoining property; others the
value of dry land plus severance damages, especially if the land on
one side of the canal is high and rough; and others original cost,
with po allowance for right of ways granted free. Right-of-way
easements—for example, for pipe lines—are valued at cost.

WATER RIGETS

Water-right valuations have caused much controversy. The first
consideration in such eases involves location of title to the water
rights, that is, whether title vests in company or in cousumers; the
second, o determination as to what, if any, intangible value attaches
to water rights held by the company.

In jurisdictions in which water rights belong as n matter of law
to landowners rather than the utility, no allowance for their value
has been made in any irrigution-rate case known to the author, be-
yond the nctual cost incurred by the company in connection with
such water rights. Intangible water-right values have been ignored
in some cases, and have been definitely refused consideration by the
commnussions of Nevadn, Iduho, and Nebrnska, as well as by the
Federal court in a rate case arising under the Colorado State Iaws.»"

In States in which the company may, as a matter of law, hold title
to the water rights, it is vecognized that water rights actually held
by n company have value, particularly in locwlities where high
market values generally prevail. Yet even in those cases commis-
sions appear very reluctant to assign values substzuntially in excess
of the nctunl cost of acquisition of the rights, largely because of the
peruliar nature of a water right as a grant from the State of use
of n limited natural commodity. In California, for example, water
rights nust be valued in rate-fixing cases because of a decision of
the United States Supreme Court, which, however, did not decide
the principle on which the valuation should be measured.® The
railroad commission, thervefore, considers their value, but either in-
cludes it in a lump sum representing the entire rate base or allows
it as a separate item based upen cost of acquisition and protection
or on an amount not greatly exceeding such cost. The practical
effect of this policy, then, is really not greatly different from that of
ciommiss:ions in States which consider that water rights belong to
the user.

7 Pioneer Irr, Co, v, Board of Comrs. of Yuma County, Colo, 230 T 700, On appeal
from this declsion, the cirvunit court of appeals declined to oxpress an opinlon upsn this
cint, but based 1t declslon on othor grounds. (251 Fed, 204.) The United Btates

upreme Conrt, o nnether rate case arlsing under the Colornde inw, Clty and County
of Denver et ni, v. Denver Unico Water Co., 38 8. CL. 278, 246 U, B, 178, 103, had before
it the seme questlon-—namely, whetber uoder the Colorade Htnte {aws and couct declalons
the water tights belopged to the public-serviee compuny ond therefore shonid be given
aubstantlnl value in rate-fixing proceedinge—-but found [t umnecessary to pass upon the
queatmn Linsmueh ns the yoles In confroversy were held o yield un Ipadeguate raturn,
“ pvan expluding from consideration the disputed water rights.” The court siated: * The
queation 13 onc of grest consequence and is not free from difficnity, It ought not to be
peeacd upon unless the exizencles of the ease require 1t

W &nn Jerguin and Klngs River Cnnal & Ircipntion Co. ». Ceunty of Btanislaus, In the
Btnte of Californla, 288 U. 8. 4b64.
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Whether water righis have been adjudicated or not is an element
to be considered in allowing value beyond actual cost. Action of the
Texns Bourd of Water Engineers in refusing to place a value on
water rights in irrigation rate cases was determined by the fact that
water rights had not been adjudicated, the question of quantity being
considered too uncertain to justify an attempt to fix the value.

In view of the definite aversion to placing substantial values upon
water rights, beyond cost of acquisition, so wenerally shown Ly State
cotnumissions in 1rrigation rate fixing orders, it is deemed unnecessary
to discuss further the vurious elements of value which ndvocates of
water-right valuations urge for consideration.

AMWANCES FRUM CONSUMERS

Capitalization of donations or advances from consumers is o matter
on wllaich practices differ somewhat, although the prevailing view
seems to be that it will ordinurily be permitted. It has been favored
in some recent instances on the theory that property so acquired is
as much in the public service as though paid for out of the utility’s
eapital funds, can not be withdrawn frowm public service, and must,
on the contrury. be matntained and eventuelly replaced by the utility.
1 Phe Californin commission allowed such capitalization in certain
carly cases but hag refused it In some recent ones, using as the rate
base for one postwar extension the $526,000 actuually spent by the
utility and excluding $309.000 donated by consumers, mainly because
the netual cost exceeded reasonuble present value on account of
rushed construction at peulk prices. The reason for rushing the
worle wus to benefit users on this one extension; therefore the extrs
cost was considered not a proper charge against users on other por-
tions of the systen.

Initinl payments Tor @ water rights ™ have been disregarded in ad-
justing rate bases of several California companies, these being re-
gm'dcﬁ rather as advance payments on rates. The Nebraska commis-
slon required purchasers of rights in a system which was eventually
to belong to the users, and in which they therefore had an equity. to
pay no veturn on the investment. and nunual renters to pay a retorn
on only the portion allocated to themselves.

Whether profits from land sales will be offset against the irrigation
investment of a land and water company depends, apparently. upon
the circumstances in each case. such as representations to land pur-
chasers, prices paid. and what payments were supposed to cover,
with due regard to the fact that legitimate real-estate profits, plus
a reasonable return on the irrigation investment, can not be denied
to a company that has acted in good faith. The Oregon commission
declined to allow a return on value of such a system {which, how-
ever, the courts afterwards held to be not a public utility). the initial
cost of which ¢ was plainly reflected in the prices at which land was
sold.” :

SERVICE

Service regulation applies to practices and requirements of the
utility relating to its service to consumers but does not extend to

¥ See, for exnmple, {7},
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questions of management or other internal affairs. The most im-
portant features follow:

EXTENSION, LIMITATION, AND ABANBONMENT GF SERVICE

Where specifically authorized by statute, commissions may and
do require utilities to extend their facilities to reach new consumers
within the area to which the water supply has been dedicated, even
when to do so new outlays of capital are necessary. The Californis
commission, however, refused to order extensions to persons who de-
manded exorbitant prices for a right of way, Extensions and recon-
structions of canals will not otherwise be ordered unless clearly justi-
fied by the water supply and probable returns on the investment,
Development of additional water will be requived by the commission,
if practicable, where the present supply proves insufficient for the
ares of servige,

Limitation of utility service is & most imnportant regulatory power

. » - - " . 4
exercised for the purpose of protecting existing consumers from im-

pairment of their water supply. Fairness to both utility and con-
sumers, present and prospective, demaunds a thorough analysis of the
water supply and distribution facilities before an order restricting
service may be issued. Distribution of surplus water, however, has
been allowed to new users on the distinet understanding, with neces-
sary legal safeguards, that such users may share only in the surplus
when available without impaiving the prior rights of regular con-
sumers to the normal supply.

A utility can not he compelled to operate at a continued loss.
Abandonment of service, however, is not optional with the utility,
but must have prior authorization of the commission based upon full
presentation of the fucts. This is an important determinaftion, for
it refused it may mean confiscation of the utility's property, and if
granted, loss of the conswmers’ water supply and resulting confisca-
tion of their property. Conscquently commissions have made several
such orders conditional upon finding other sources of water supply
for consumers. As a matter of fact. abandonment questions seldom
arise except in case of very small projects, such as those built in con-
nection with subdivisions of small tracts, for investments in irrigation
systems of any considerable size are such that owners can better
afford to carey them at a loss for years pending eventual sale to the
water users,

PREVENTION OF DISCRIMINATION

Discrimination in service is tolerated no more than in rates. Com-
panies in specific instances have been ordered to cease the following
discriminatory practices: Fulfiliment of contracts granting preferen-
tial rights to water during shortage; installation of distribution
facilities at the expense of some users and not others; requiring users
to mmintain and operate at their own expense certain laterals and
not others, under vates applying uniformly to ail laterals; giving
preferences to users who are also stockholders of the company.  Con-
tracts for free service have been sanctioned where the consideration
was an gctual transfer of users’ water rights to the company, but
nob where it was money payments or work performance, the former
contracts being considered private and the latter public,
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EFFICIENCY OF SERVICE

Utilities nre charged with the duty of taking all practicable means
of rendering efficient service, including prevention of tampering with
the water supply and prosecution of offenders. The California com-
mission on several occasions has expressed the view that to give
most efficient service, utilities should operate and maintain all
laterals to the point of serving the individual consumer; but has not
required utilities to teke control of private laterals unless rates
sufficient to cover cost of operation and a return on capital outlay
appeared feasible. Compunies in some cases have been ordered
to put cenals and structures in shape to render more satisfactory
service. That this rule works both ways is indieated by authori-
zation to one company to measure water at the intake of a private
Interal rather than at the land, whoere such lateral had not been
¢leaned. Commissions of Texas and California have either recom-
mended the rotation method of water delivery or based rates upon
its operation where such method appeared most econoimical, and
have strongly urged installation of some practicable systemn of meas-
urcment. 601npanies serving both domestic and irrigation consumers
heve been allowed to provide certain hours during which water may
not be used for irvigation. A rule that land must be properly pre-
prred for irrigntion has been held reasonable.

SECURITY ISSUES AND CONSTRUCTION

In o number of States the approval of commissions having juris-
diction over rates of irrigation companies is required before they

muy undertake new construction and extensions, and in o few States
before they may issue securities. Security issues of public utilities
are usnally exempt from provisions of the “blue-sky ” luws, even
where not supervised by utilities comnissions, in view of the regula-
tory power exercised over other major activities.

Regulation of irrigation-utility securities is of practical import-
ance mainty in California, and extends in that State to securities
payable more than one year from date nnd to the refunding of notes
maturing in less than one year, being independent of the limita-
tions of indebtedness provided by the general laws governing corpo-
rations. The commission’s function is not so much to determine the
excellence of investment in a proposed issue of securities as to
make reasonably certain that the utility will receive value and will
translate it into service at reasonable cost to consumers. That done,
the soundness of the investment is as well assured as the State can
malce it without guaranteeing the securities, which it specifically
refuses to do.

The California Railroad Commission’s attitude toward fensibility
of a proposed irrigation enterprise (%) is that promoters who pro-
pose Lo expend their own Thoney in developing the country shall nok
be required to submit complete proof of final success but that those
who aslc the commission to authorize bonds for sale to the publie,
“to some extent on the faith of the commission’s authorization,”
must demonstrate feasibility.
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ACCOUNTING

Utility commissions having jurisdiction over irrigation companies
are all authorized to provide for uniform systems of accounts and
annual reports and in several States are s ecifically empowered to
require individual companies to set up (I{epreciatlon accounts to
which a definite portion of the annual income is chargeable.

The chief purpose of u uniform accounting system is to provide
the commission with complete and accurate information regarding
a utility’s financial transactions. This purpese is fully realized in
case of an old utility only after appraisal of its properties, due
to diversity in bookkeeping methods practiced before the era of
comunission control. Utilities are forbidden to keep accounts other
than those prescribed by the State or Federal Government, with
the obvious design of preventing falsification of accounts for rate-
making or other purposes. Most of the controversies over account-
ing methods have arisen over allocation of expenditures to capital
and operating accounts.

The depreciation account is of considerable importance, particu-
Iarly to a company operating pumping plants or other equipment
of fairly definite life. Commissions in rate orders almost invariably
estimatc the amount of annual depreciation and provide in the rate
set-up for an annuity to cover it, which must be expended in con-
formity with the commission’s orders. As a rule this annuity may
be invested in extensions and betterments to the company’s own sys-
temn, unless the commission has reason to doubt the good faith or
gooa judgment of utility officers, in which case a cash depreciation
reserve fund must be created. Investing in the business operates
to the company’s advantage, for it permits a return on investment
and forms the basis for a later bond issue to malke actual replace-
ments, whereas a cash fund yields a low rate of interest and may
necessitate borrowing at a higher rate on short-term notes to make
replacements. The cxperience of some irrigation companies has been
that the depreciation annuity has necessarily been used in some years
to make up operation deficits, the companies hoping to repair their
finances before replacements should become necessary.

WHAT PUBLIC REGULATION HAS ACCOMPLISHED

Regulation of rates and service of utilities has grown from the
public demand for protection against unreasonable charges and
practices and has carried with it protection to the utilities them-
selves agninst destructive competition and continuance of unreason-
ably low contract rates. So far as irrigation companies are con-
cerned, public regulation has been of possibly greater value to
utility investors than to consumers. Thus, while it is decidedly to
the advantage of consumers to have the irrigation system serving
them operated satisfactorily, which can not be done if rates are in-
suflicient, and while their water supply has been protected in more
than one case against unwarranted diversion to new CONSHLINeTS,
nevertheless it is a fact that irrigation-rate revisions have usually
been upward and have frequently involved nullification of inade-
quate contract rates. Private-contract companies, faced by mount-
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ing operating costs, have had only one way out—sale of the system
to the water users at the best price obtainable—but public utilities
have had help from the State in adjustments to meet new economie
conditions. Fumthermore, creditors of utilities whose securities re-
quire State approval benefit to whatever extent the commission
analyzes the necessity for and the soundness of the issue. Such
analyses, in the case of the irrigation companies under considera-
tion, secem to have been beneficial to the creditors.

Rate regulation will not guarantec 6 or 8 per cent to investors.
It is simply a method of aﬁjusting charges with a view to doing
justice to utility owners and farmers alike, and is powerless to
eflect an adequate return in the face of conditions which render it
uneconomic or impossible for farmers to pay sufficiently high rates.
Taking the industry as a whole, therefore, public regulation has not
made possible a desirable return on irrigation investments, nov has
it stimulated the growth of irrigation utilities. What it has done,
for the water users, has been to improve the character of service on
n number of irrigation systems and to protect consumers against
discrimination and exploitation; and for utility owners, to make
possibie a continuance in operation notwithstanding existence of
riinous contract provisions and to effect such returns as existing
economic conditions have justified.




APPENDIX
PROFITS OF CALIFORNIA IRRIGATION UTILITIES

Tahle 2 bag been compiled from all publishod anuual reports of the Qalifornia
Railroud Commission in order te show ageregute eupitalization, opernting
finnnces, nef profits and losses, and dividends declured on enpitnl stoel, of
frrigution utilities ln thut Btute, The finnncinl condition of these prepon-
derant Cnlifornla compaules, as shown in this table, is congidered quite vopre-
sentative of the avernge condition of irrigation utllities prevailing throughout

the West.
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TapLe 2—Agprogate capilalizaiion, operating finances, cle—Countlnued
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1 Exclusive of severn! systems owned by power colnpsoies whose roportad balanco sheots do oot segregate
the frrigation investmont.

¥ Adious slgn (—) danates excess of Tosses.

3§ copany reporied uet loss of $53,545.07; not dedrgtad [rom Lotal net fncomes.

U2 pompanies reporied net losses totsling $95,780.45; notb dedueted (rom tolal nel Incomoes.

11 cnm‘;)nny reportet! net Joss of $584.52; not dedaeted fron total net Incomes.

i 'fhis fgure {3 anch case is the tate of yearly averages, rther than tha aversgo of yenrly rathos.

Many companios reporting to Ehe comnission showed earnings Irom saies
of waler for purposcs other than irrigution-—such as commercial, industrizl,
and municipnl  purpeses—thus uecessitating an arbitrary classification of
companies for inciusivn in Table 2, The only practicable basls of segregation
is the relutive volume of irrigotion sales; and as several important ierigation
systens contribute 23 to 40 per ceut of the total water revenue of compaulies
awning them, the criterion followed in preparing this fable is that 27 per
cent or more of wuter revenue must be derived from irrigation sales. Com-
puratively few of these companies derived less than 50 per cent of water
revenue from irrigition sales. Thore were § such companies in 1926 ang 15
i 1019, the gverage for the 30 years ended with 1820 helng § compunies,
or about 13 per cent of all companies included for those years. Fluctuations
in this group ave due in part to changes in relative proportions of irrigatlon
and other water sales.

Abtention is ealled again to the fact that irvigation utilities and domestie-
witer utilitics wre not fo be confused. Of the many companies In Culifornia
supplying water primarily for domestic and industriul purposes, those appear-
ing in this tuble are only the relntively few which also do substantinl irriga-
tion husinesses. Certain of the more important ones so included owe their
wood finnneinl condition in large measure to existence of profitable demestic-
witer murkets.

Compunies reporting to the commission, but afferwards shown to be not
under thelr jurisdiction, ure not inciunded,

EXFLANATION OF TABLE 2

Figures shown Tor tofal capitel stock do not necessarily represent netual
vuie., In several cases heavy unnmottized discounts are shown in reported
balunee sheets us offsets to nominal capitnlization, and one system capitalized
at $10,000,000 was subjected to {loreclosure in 1927 and recapitalized at
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$700,000. On the other hnnd, funded debts, stock assessments, und &dvances
frowm consumers usnally rvepresent value not expressed by the nominal eapitali-
zution; und as shown in fooinote 1, the invesiment in several systems owned
by power tompuanies is not reported. In fhe absetce of complete valuutions,
the figures on ewpittlization in {his tuble are probably the best fangibie ex-
pression of total value that enn be made.

Unincorporated companies were requlired to report to the railrond commis-
stonr enell yewr. Their finaneess, however, were not summarized in the comn-
mission's reports for 1934 to 1918, inclusive, or with one exception in 1919
and 1920, Yenrly svernges for uunincorporsled companies in this table therefore
exclude the years 1814 to 1920, {nelusive,

“Potul operating yvevenues " eousist of enrnings from all water sules, and also
profits oo merchundise sales apd on piping and counectious, the iatter being
huportant in the cuse of very few of the companies eonsidered hereln, *“ YTotal
uperatiug expenses ” cousist of {1) maintenance and operction of properties
and works concerned with storing, developing, and gistributing water; (2}
collection and promotion of husiness expense; {(3) goeneral expense; (4) taxes;
and {5} amortlzation of cupital, Inciuding deprecintion. The colunms on reve
nues aud expenses, together with those on caplindization, give some indication
of the nprregatte size of plant and volume of business transacted:

“ Net Income ” is the amount aveilable for paying dividends or Yor additions
to surpius atter deducting operating expenses {incinding deprecistion churges),
interest ont ibdebledness, wud miscelluneous items from the total revenue, The
suin of " Compuaies reporting net incomes” and ¥ Companies reporting net
logses ™ does nob always reach that of “All compunies,” inasmuch s some
compnies either reported no batance sheef or actually had neither an iucome
nor u loss for o given your,

HTotal reventes,” as used in the columms * Ratio of total irvigation ewrnings
to total revenues,"” counsist of (1) tofml operating reveuues and {2) income
front all ndditlonal spurces, such as laud sales, oil royaities, ete. In 1923 ope
compuny shiowed an actun! loss from operafion of the systemn but received a
totn! net income of $296G,501 (maiunly {rom Iand operstions), from which it
wipet out nn aceamiinted defieit of $135,245 and paid o 26.5 per cent dividend
on ity cuapital stock,

One company reporfing u net joss in 1917 aud o net ineome tach subseguent
yeur and puylng dividends in 1922 to 1926, inclusive, has not segregated irri-
gation from other nccounts since 1916, Estimntes of ratio of irrigation earn-
ings to total revenues, however, were provided by company ofticials and used In
this tulle. Datlos of irrigation to totanl revenues thius affected, as shown in
the table, are therefore approximate, but undoubtedly deviate but slightly
from nctuglity.

Returns to utility owners are briefly analyzed under “ Insufficiency of annuad
rates " {p. 8).
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