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Developments in the Trade and Environment Debate*
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Sumimary

This paper takes a constitutional view of recent changes in the regulation of world trade as it affects
environmental issues. Lmphasis is placed on setting the rules for pon-discriminatory trade between
countries and the role rules play in the conduct of trade. New rules {or environmental issués are a
comparatively recent development in the history of GATT and the WTO. The paper describes how these
issues have been accommodated in the new WTO Agreements in comparision with agriculture issues.
The scope and direction of the agenda of the new Conumitiee for Trade and Environment (CTE) is
discussed and comparisions made with the wo % of the Committee for Technical Barriers to Trade
{CTBT) and the Committee for Sanitary and Phyvtosanitary Measures (CSPS). Within this framework, the
suggested arrangements for risk evaluation and management are analysed and discussed.

Introduction

In dealing with the international implications of environmental measures, the GATT had a number of
mechanisms in place in the arrangements for sanitary and phytosanitary measures (SPS) and measures
involving the pratection of natural resources, under Article XX, and through the Tokyo Round Agreement
on Technical Barriers 10 Trade, No country could be prevented from taking measures necessary for the
protection of human, animal or plant life and health, or the environment, provided the measures did pot
constitute an arbitrary or unjustifiable discrimination between countries. Provision was made, and has been
utilised, for dispute resotution through the GATT arrangements. Such disputes serve to clarify what can
be achieved in international fora in reaching unilateral or multilateral rapprochement for the measures
introduced. In the new World Trade Organisation (WTQ), however, separate agreements and arrangements
have been made for dealing with SPS and environmental matters as discussed below.

With unequal arrangements for environmental protection between couniries, some countries may wish to
impose restrictions on imports because the exportin:, country pursued environmental policies different
from its own, or had different standards of environmental protection. Countries have the right to pursue
their own environmental policies provided they are not more trade restrictive than necessary to achieve
the environmental objective, and do not discriminate between imports and like

* This paper has benefited from considerable advice and comment from Jim Sinner.
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domestic products. The 1992 Rio Declaration endorsed this principle confirming that stateshave the sovereign
right to exploit their own resources pursuant 1o their own environmental policies; but to have regard to the
effects of their domestic policies on other states.

In commen with the rest of the GATT and WTQ agreements, these arrangements represent a constitutional
view of the political economy of world trade (North 1987). Unfettered free trade can lead to unnecessary
conflict and faiiure to deliver and complete exchanges. but a set of agreed rules can facilitate trade through
a system of contracts and commercial obligations. North observes that expanding trade between countries is
associated with rising transaction costs, unified political systemsand effectively enforced rules and laws over
a large atea. Western societies are charaeterised by formal contracts, bonding of participants, guarantees,
brand names, elaborate monitoring systems and effective enforcement systems, Although the resources
devoted to such transactions are high, the productivity gains from trade are even higher. Thus the continued
agreement on rules for world trade through GATT and now the WTO amply illustrate the principle described
by North.

Constitutional economists also distinguish between operational and constitutional levels of decision making
(Jolmson D.B. 1991, p.341). The operational level consists of decisions made within a set of alrezdy existing
rules. The constitutionat level is where the rules are established including the allocation of property rights,
Such rules should be established in an atmosphere of conceptual impartiality to give them some longterm
viabilty and workability. Thus GATT and WTO can be seen as institutions created to agree and revise from
time to time the rules for the conduct of international trade, and traders and countries work at the maore
operational level of achieving satisfactory results within the framework laid down. Even within the structure
of WTO, there is a distinction between policy making bodies and operational boedies. The CTBT and the
CSPS are workirz committees under the Council for Trade and Goods, while the CTE is a committee that
advises the General Council and has direct access to the Ministerial Conference, the ultimate governing body
of WTQ. As discussed below, the CTE was instructed in the Marrakesh Agreement to make appropriate
recommendations on whether any modificationsof the provisionsof the multilateral trading system are
required ... as regards... *the need for rules to enhance positive interaction between trade and environmental
measures... (MFAT 1994, p,46).

This paper therefore explores changes in the international arrangements and rules for discussing and solving
trade and environment problems particularly and their relationship to the whole WTQ precess. Some of the
issues to be addressed by the CTE in the area of multilaterai agreements and taxes are discussed next. Finally,
some emerging issues in the TBT and SPS area are discussed with particular mention of introducing the
process of risk management in the the environmental area.

GATT to WTO

The World Trade Organisation (WTQ) was established on 1st January 1995. Governments had concluded the
Uruguay Round negotiations on 15 December 1993 and Ministers had given their political backing to the
results by signing the Final Act at a meeting at Marrakesh in April 1994. The Marrakesh Declaration of 15th
April 1994 affirmed that the results of the Uruguay Round would *strengthen the world economy and lead
to more trade, investment, employment and income growth thoughout the world’. The WTO is the
embodiment of the Uruguay Round results and the successor to the General Agreement on Tariffs and Trade
(GATTYWTO ;995b).

The WTO will have a larger membership than the GATT and a much broader scope in terms
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of the conunercial activity and trade policies 1o which it applics. The GATT only applied 1o trade in
merchandise goods; the WTO covers trade in goods and services, and trade in fntellectual property. It is the
legal and institwtional foundation of the multilateral rading system. It provides the principal contractual
obligations determining how governments frame legisiation and regulations. It §s the platform on-whichirade
relations among countries can evolve through collective debate, negotiation and adjudication (WTO 1995b).

The WTO itsell emphasises that it s not simply an extension of the GATT but rather a replacement to iis
predecessor. The GATT was a set of rules or multilateral agreement with no institutional foundation apart
from a small secretariat. The WTO is & permanent mstitution with its own secretariat and a consjderably
stronger set of rules. The GATT was apphied on a provisional basis even if after more than 40 years
governments chose to treal it as a permanest commitment. Some of the GATT Agreements were plurilateral
instruments whereas all WTO instnsmenis will be muliilateral involving commitment for the entire
membership, In addition, the GATT dispute system has been made faster and more automatic and is fikely
to he more effective and less of a Mockage (WTO 1995b). Some observers characterise this development as
2 movement from ‘soft” law 10 ‘hard” law with greater emiphasis on compliance (Abbou 1995).

The governing body of the WT( will be the Ministerial Conference meeting every two years (Chart 1). The
Conference is enabled to muke decisions on sil matters under any of the multiliteraltrade agreemeits
and is the yltimate sanctioning body as far as changing the rules ure concerned, Major decisions are
meant to be made by consensus and not voting Where consensus is not possible, the Agreement allows for
voting. In such circumstances, decisions are taken by a majority of voles cast and on the basis of ‘one
country, one vote'. More than a majority is required to adopt an interpretation of any of the multilateral trade
agreements, to waive an obligatnon impoesed on a particular member by & multilateral agreement, 1o amend
provisions of the mublateral agreements, and to admit a new prember (WTO 1995, p.14).

The day-to-day work of WTO falls on the General Council and subsidiary bodies, the Dispute Seitlement
Body and the Trade Polics Review Body Below the General Council are three specialist couneils for Trade
in Services, Trade in Goods, and Trade Related Aspects of Intellectual Property Rights. Alsoreporting 1o the
General Council are the Committees tor Trade and Environment, Trade and Development, Balanee of
Payments, and Budget and Finance; plus the mangement bodies of the four plurilateral agreements - the
lnternatonal Meat Coancil, the International Dairy Council, the Committee on Government Procurement, and
the Committee on Trade wn Civil Asreraft

Reporting to the Council for Trade in Goods are the working Committees for the individual agreements either
created under, or confirmed by, the Uruguay Round. For present purposes, interest Hes in the new Commitiee
for Agricuhwre, the new Committee for Sanitary and Phytosanitary Measures, and the continuing Comminee
for Technical Barriers to Trade {established in the Tokyo Round).

Environmental Arrangements

The Committee for Trade and Environment

In conjunction with the conclusion of the Uruguay Round the Marrakesh agreement included a Decision to
establish a Commitiee on Trade and Environment (CTE) as part of the newly-formed World Trade

Organisation {WTQ). The decision builds on and carries forward work on trade and environment at GATT
which had been initiated in the immediate preceding years, The working group on
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Environmental Measures and tnternational Trade {I“Ml’l) svas constdering trade pmwsiuns in ‘1tcm*umml
agreements vis a vis GATT principles and provisions; transpareney of nattenal envirohme
likely to bave trade effects; and trade effects of new packaging and labelling requirements ﬁimu}

the covironment (GATT 1992, p. i)

al xproy(éctin;, |

Up 1o the Tokyo Round. environmental matters had a fow profile and were thought to be covered by the
exeeptions set out in Article XX of the GATT (Chart 2). The Tokyo Round Ag) eement on Technical I3amers
to Trade (the Standards Code). in dealing with the need for uniformity i standards for traded products,
specifically included protection of the environment as part of its exceptions ¢lause (in addition 1o the
domestic measures needed for the protection of uman, animal and plant health).

In the WTO, the policy component for environmental issues and their effect on the multilateral trading
~ system is separated off for the CTF to discuss and report back to the Ministerial Conference withintwo years,
On the ather hand, the day<to-day work on environmentsd issues will be spread between the Committees
for Technical Barriers to Trade (¢ BT ¥ and for Sanstary and Phytosanitary Measures (CSPS), There is also
some reference to envitonnmental matters w the Agreement on Subsidies and Countervailing Measures and
the Agreement on Agriculiure

Pending entry mio force of the WTO and the establishment of its committees, swork on trade and environment
was earried out by a sub-commitiee under the auspices of the Preparatory Committee of the WTQ, The CTIE's
terms of reference cover all areas of the muhilateral trading system as embodied in the WTO; goods, services
and 1~tellectual property It has both analytical and prescriptive functions: to identify the relationship between
trade measures and environmental measures in order 1o promote sustainable development; and to-make
appropriate recommendations on whether any modifieations of the provisions of the multilateral
trading system are required to that end. It is made clear that WTO competence for policy coordination
in sustainable development is limited to trade, and that problems of policy coordination between trade and
environment should be vesolved in a way consistent with the open and non-disoriminatory nature of the
multilateral trading system. The latter point reflects the understanding that such a trading system should not
act as an impediment to protection of the environment and that it is a key factor in the promotion of
sustainahle development in all countries and at the global fevel (MFAT 1994, p.11)

The Committee’s progmmme of work includes consideration of muliilateral environmental agreements,
unilateral approaches to use of rade restrictions, environmental charges and taxes including cost-offsetting
adjustments imposed at the border, packaging aud recycling requirements, eco-labelling, processes and
productionmethods, transparency, disputesettlement, expontof domestically prohibited goods, environmental
benefits of trade liberalisation and the effect of environmental measures on market gecess, especially of
developing countries (MFAT 1994, p.12).

The Committee is tasked 10 report 1o the first biennial meeting of the Ministerial Conference to be held
within two years of entry into force of the WTQ. This will be the Ministerial Mecting to be held in Singapore
in December 1996, The Committee is required 1o make recommendations to Ministers on whether
modifications of the provisions of the multilateral trading systemare required, While progressreports-onthe
work of the: Committee in 1995 have been available, the exact thrust of their 1996 report to- Ministers is still
being negotiated. Some of the issues involved are discussed below,
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The TBT Agreement

The Agreement on Techuical Barriers to Trade {YBT) defines the rights and obligations of. coumms \vuh
respeet 10 the development or application of standards-related measures that affect trade, Th
Agreement is to casure that such measures do not create unecessary bartiers 1o trade. It explicit
the rights of conntries to use such measures to achieve environmental objectives and at levels: ﬂu:y ¢<m5mer
appropriate. Wherever passible, mtematonal sindards should be used. The provisions do not apply 1o -
sanitary and phytosanitary measures. Standards refated measyres include mandatory technical regulations,
voluntary standards and conformity assessment procedures that determing whether a product meets the
requirements of a particular regulation or standard. Examples are regulations on vehicle exhaust emissions
and energy efficiency labelhing

Since the Tokyo Round some 350 techmeal regulations that serve environmental objeetives and differed from
international standards have been notified under the Standords Code 1o the GATT by the countries-applying
them. Apparently, nohe of these notifications have been challenged inthe GATT as being unnecessarilytrade
restrictive (MEFAT 1994, p 201, though other chatlenges have been made on other grounds. Ona wider basis,
a search of the UNCTAD data base on wrade and control measures for sgricultural products (inclading the
technical regudations reported above) for ligh income countrivs revealed 4885 nontaririlf measures of which
19% were tariff quotas, seasonal tariffs and measures like taxes, levies and fees, 44% were some some type
of quantity restriction, and 33% were technical regulations or standards including healthand safely measures
{Ndayisenga and Kmsey 1994) An increasing number were thought 1o be environment relatud,

The main environmenma! concerns that bave been ratsed in the TBT context are that the Agreement limits a
government’s ability to pursue #s environmental objectives and encouruges downward harmonisation of
environmental standards (MFAT 1994, p. 193 However the agreement explicitly regognises protection of the
environment along with the protection of human, gnimal and plant life and health. and prevention of deceptive
practices as legitimate objectives. The agreement also explicitty recognises that countries have the right to
take such measures at levels they consider appropriste o their cirpumstances,

The agreement requires governments to apply their technical rc&ulmmns in a non-diseriminatory way and
to ensure that these measures are no more frade restrictive than is necessary 1o achieve the objective, t‘xking
account of the risk that non-fulfilment would create (An 2.2). This provision means that in choosing hetween
practicable regulatory measures that are intended to achieve a particular environmental objective, countries
should choose the measure having the lesser effect on trade. The agreement continues the previous practice

of requiring cauntries to notify WTO of the intended adoption of standards related measures that depart from
international standards and the opportunity for other countries 10 comment on drafi regulations. In setting
regulations that have a trade restrictive effect, account should be taken of the environmental risks that could
result if the objective of the regulation is not achieved, Ineffect trade measures should be fess stringent when
the environmental risk is low than when the risk is high (the proportionality prineiple). This is discussed
further below. A foatnote in the draft agreement spelt out the rationale of the proportionality principle but
it does not appear in the final text (Runge 1994, p.125).

The agreement epcourages countries w use refevant international standards:where these exist, but xtdoes not
require domestic standards to be adjusted (upwards or downwards) where this would not be g
Different circumstances between nations are recognised and the agreement explicitly allow
domestic measures to be used rather than international standards, if the Iatter are considered an in ffcelwe
or inappropriate means of achieving a country’s desired level of environmental




6

protection. Where different regulations of another vountry achieve the same objectives countrics are
encouraged 1o aceept these regulations as equivalent to their own (the equivalence principle).

The Agreement op Sanitary and Phytosanitary Measures

Anew Agreement was negotiated in the Uruguay Round for sanitary and phvumnhmy (SPs) measures, SPS
measures were previously covered by Article XXthyof the 1947 Agmmmt and, inpart, by the Round
TBT Agreement {the Standards ¢ ade). SPS measures cover two main areas: the spread or importation of
animal or plant borne diseases; and the level of additives, contaminants, toxins or disease wmsing organisms
in food, drink or feedstuffs. SPS measwres include relevant Taws, regulations, testing and inspection
procedures and quaranting measyres.

_—

The SPS agreement continues to recognise the right of countries to take such measures-as are necessary to
protect Tunan, animal and plant health withio their boundaries. SPS measures should be based.on scientitic
principles and the agreement encuurages statestouse international standards, guidelines and recommendations
as used by the international standardising  bodies (Codex Alimentarius, the International Plant Profection

Cenvention,and the OrgamsationirternatiomatEpizootics ). Countries have the right to maintain higher levels
of proteetion provided they can be scientificaly justified or if they are determined by the regulating country
to be appropriate given local conditions {Article 3.3). The equivalence principle is also adopted in this
agreement, and SPS measures should not diseriminate between countries which have identical or similiar
conditions, ner constitute a disguised restriction on frade. Countries should choose measures whichare least
trade restrictive where there is a choige of measures which could be used. Finally, the SPS Apreement
requires countries 1o base SPS measures on an assessment of risk to human, animal and plant life or health
and to modify them accordingly.

Agreements on Subsidies and Agriculture

The Subsidies and Countervailing Measures agreement (S8CM) distinguishes between actionable.and non-
actionable subsidies. Actionable subsidies run the risk of challenge, including countervailing action, by
another country. Non-actionable subsidies,which cannot be challenged, include assistance for research
activities, assasmnmﬁwdmmwnmgcd regions, and assistanceto adaptesisting facilitiesto newenvironmental
requirements which result in greater restraints or financial burdens on firms (Art 8.2). For environmental
requirements, the following conditions appty: that it is a one-time non-recurring measure limited 10 20% of
the cost of adaption; that ongoing costs are bomne by the concerned enterprises; that there is.a direct linkage
with the reduction of adverse enviropmental effects, and, that it is available to all finns. These rules feave
room for countries to take action against the measures if they fear they (the rules) are ot being met (MFAT
1994, p.25).

The Agreement on Agriculture recognises that inmany countries, governments pursue various programmes,
including environmental programmes, which have minimal cﬁ‘cct on the level of agriculiural production.and
trade. In these cases gavernmcmb are not obliged to reduce levels of support, providing programmes meet
two general criteria: the support is provided through a publicly funded government programme with well
gefined objectives, and that the programme does not have the effect of providing price supporto p;oducers
{green box policies)(MFAT 1994, p.23). Additional requirementsapply toany payments madetoa rieu |
producers made under environmental programmes: cligibility shall be determined aspart of a clearly d
government envxromnc:nm{ programme and be dependent on the fulfilment of specific conc
programme, including conditions related to production methods or inputs; and
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(Simu.,r 1994). Article 13 of the :\;,ricul‘wm agreementexempts greenboxmeasuresfre jes Gode
for the ‘implementation period” which is nine years as compared with six years for the main agreement
(J:Sinner, pers.con.)

The auteome of the Liruguay Round has therefore been one of wnsid(:mhmQlari’f‘icaﬁonimhs:fenwm‘1
area. The roles of'the Environment, SPS and TBT Committiees have been delineated and the poli
sepmawd rmm tim u;wmuxmm ﬁsm:tmn m pmgmmam of the CT B‘I‘ and CSP'S :m. acpamted

C?l m' also mvera a m:mber gf mmmmn mas wxm ¢ l"l wch 18 pm«kagjng ami labciimg, ] 1 awvith
different focus. In early 1996, there will be joint meetings of the CTE and CTBT 1o discuss rmmmmm» f“c}r
environmental purposes relating to preducts, including standards, and technical regulations, packaging,
labelling and recyeling

The Policy lssues

Major attention in the CTE will be devoted o mulilateral environment agreements (MEAS) in the work
prograpyme (Item one). These agreements relate to environmental problems which eross international borders
such as pollutants in transboundary lakes, rivers or the sea and also in the atimosphere (ransborder or global
physical spillovers) Some of these environmental agreements were reached without consideration of trade
implications and the task of the CTE is t advise Ministers om the compatibility of trade measures taken
pursuant to MEAs and the WTO. A sub-task is to examine the adeqnauy ol WTO transparency mechanisms
concerning trade measures included in refevant MEAs (Mtem fourf W10 19953, T & E News and Views, 8
Dec 199%)

Surprisingly, natons reached 127 environmemal agreements in the period 1930-90 of which only 17 have
trade provisions (GATT 1992, p. 10 gives more detail) The majority of the latter concern agreements on the
protection of flora and fauna (Convention on mu.m ational Trade in Endangered Species of Wild Flora and
Fauna)tCITESY, such as bans on the imports of ivory, whales, flying foxes, polar bears, 4ur seals and
migratory birds. "The GATT permuts its contracting parties to ban the domestic sale of a product and to
enforce such a ban ot the point of importation or exportation provided that the ban applies regardless of the
origin or destination of the product. The most effective way of applying these environmental agreements is
therefore likely 1o be also the one that would ensure consistency with the GATT" (ibid pp.10-11). Foreign
produets can be subjected to more stringent treatment under Article XX(bj, where, forexample, phytosanitary
regulations prevent the spread of disease and pests across borders through trade in plant material, orthrough
Article XX(g), where countries may take measures relating to exhaustible natura) resources,

Another provision of some MEAs concerns discrimination between signing partics and non-s:gning parties
though this bas not as yet been tested under the then GATT arrangements (ibid p.11). The prospectofconflict
between the various parties needs Lo be resolved tirough the dwelopmcm of principles to determine matters
of priority and consistency (Runge 1994, p.20). There are also questionsto be resolved in this context over
whether countries have the right to impose trade megsures in response to the environmental policies of
counries (territorial jurisdiction), over the legal standing in time of environmental agreements 0
agreements under the Vienna Convention on the Law of Treaties, and whether agreements like t
Protocol are subject 1o the GATT exceptions for conservation of exhaustible natural resour uj »
pp.20-22). It is suggested that a GATT *waiver’ for international environmental agreemems ¢ introduced
‘until better definitions and understanding can be worked out.
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The CTE is alsotasked to expmine the relationshipsbetween dispute seiffementmechanism. mwthe mulu!amra)

trading system and those found in multilatersl environmental agreements (em five)(T&E 8 T ast-
decade the GATT dispute seulement process produged five panel reports thatinelude relevanti elations
of GATT rules in the environmental area (GATT 1992, p.13). These include the the United Srates ban on
tupa from Canada, a Canadian ban on on expoits of unprocessed herring and satnion, 4 Thailand ban on
:mpomd cigarettes, a complaint against US taxes on petroleum, and most well known, the: case. mf US bans
on imported tuna where dolphins were part of the by-catch. These reports have served to ¢lari then
GATT rules affected conservation of natural sesources (herrings and salmon), non-justified diss,rim‘inaﬁpn
against imports (cigarettes), justifiable border taxes (petroleum), and that countries do not have rights to
impose conservation restrictions on other countries (tuna/dolphins). A good summary of the dolphin case
(pp.71-80) and the salmon/herring case (pp.80-87) can be found in Runge (1994). ‘ .

The CTE's mandate to ook at the MEAs in this context is ubviously a very wide one. According to the
December newssheet, the Cammittee is focussing on the place of environmental expertise in trade dispute
settlement, and the place of trade expertise in environmental dispute settlement. Oneview in this area could
well be to leave the present dispute settlement process alone so that it could adjustto the new provistons laid
down in the Uryguay Round.

The ather big area in the CTE mandate concerns charges and taxes for environmental purposes, and
requiremenits relating to standards and techmcal regulations, packaging, labelling and recycling (Ttem 3), The
starting point here s clearly the dispute between Canada, the EU and Mexico against the US coneerning taxes
on petrolenm and certain impeorted substances (GATT 1992, p.13). The tax was raised 1o finanee in-pari a
Superfund for cleaning up toxic waste sites. The panel found that the GATT rules on border tax adjustments
apply regardless of the purpose of the tax and that the polluters pays principle(the alternative suggested by
the EU) had never been adopted by the GATT, hence the tax in question was a legitimatc border tax
adjustment.

The CTE is carrying out a study of national environmental taxes and is generally looking atthe role of taxes
which could be adjusted at the barder and their WTO consistency. In the case of energy laxes, adjustment
allows for energy that has been used in the production of a produet - this could be the thin end of the green
wedge in allowing consideration of resource depletion back to a zero base. On standards and {echnical
regulations pertaining to packaging. labelling and recycling, the CTE is examining the applicability of the
TBT agreement to eco-labelling and proposes joint meetings with the CTBT, Further, they intend to.examing
the adequacy, from both the trade and the environmental perspective, of WTO rules regarding ece-labelling
and the possible need for further disciplines and transparency as well as the same concerns for WTO rules
for packaging, handling and other environmental regulations requirements und standards (T&E, 8 Dec1995),

The other Items in the work programme concern the effect of environmental matters on market aceess, the
issue of exports of domestically prohibited goods, the relationship of enviranmental measures to the
Agreement on Trade-Related Aspects of Intelleetual Property Rights (TRIPS), the environmental benefits of
trade liberalisation and the relationship of the Services Agreement to the environment. The market access
issue concerns protecting the rights of developing countries especially the least developed; this could be a
contentious issue given the disparity of environmental standards in some countries and the different attitudes
to conservation (eg tropical forests). Export of domestically pmh:bned goods.concerns countries disposing
of goods like pharmaceuticals in third country markets. The issue with regard to TRIPS is that the new
Agreement is designed to encourage the world-wide (ransfer of technology »
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importantly its rele in mtpmwng the environmental protection capability of countrics. The General Agrecmmt
on Trade and Services (GATS) is the first comprehensive multlateral agreement covering trade in services -
attention here concerns GATS Acticle X1V which provides for anumber of relevant generakexceptionsalong
the manner of Article XX of GATT. Both TRIPS and GATS have implications for MEAs,

Some Issues

There has been considerable growth in nontarift measures (NTMs) since the GATT was signed in 1947,
GATT has always permitted the use of certain NTMs albeit under very specific ¢ircumstanees, For example,
temporary export restricions may be used to deal with domestic food shortages, and xmpon resirictions may
be used to implement domestic agricultural programmes. Also in:port and export restrictions may be used,

if necessary, for the application of standards for classification, grading and marketing, In oddition, the
numerous exceptions outlined in Article XX of the GATT provide considerable scope for countriesto devise
NTMs that lie on the borderline of GATT sespectability. Indeed, it has been stated that ‘the GATT exceptions
have effectively expanded the trade policy space of governments by allowin g them more latitude in ehoosing
NTM as trade policy tools” (Ndayisenga and Kinsey 1994, p.280).

Running through the whole debate is the question whether Anticle £X of the GATT needs to be modified
to include wider environmental concerns. The present wording - lows exceptions for measures protecting
human, anumal and plant health, and for measures ' . 10 the the «onservation of exhaustible natural
resources. Dispute panels have previously extended exlmnbubl;: natiural resources 1o cover fish stocks and
hence widened the term from mineral resources which may have been of concern ori g na !y (Charnovitz 1991,
pA5). In the Uruguay Agreement on SPS, *animal’ includes fish and wild fauna; *plant’ includes forests and
wild flora; *pests” includes weeds; and ‘contaminants’ include pesticide and veterinary drug residucs and
extraneous matter {Annex A). Only the TBT agreement links the exception for human, animal and plant
health specifically 10 the protection of the environment (GATT 1992, p.23). It therefore seems possible, and
discussions in the CTE confirm, that an additional elause might be added to Article XX specifically linking
the protection of the environment and MEA-based trade measures in the list of general exeeptions (T&E, 8
Dec p.5). Norway had proposed that an "environmental window" in Article XX should include a reference
to environmental expertise in connection with dispute settlement (T&E, 22 March 1995),

There is refesence in the press reports of the CTE that progress on the refinement of Article X1V 01' th e
Services Agreement should be delayed while work was continuing in the Committee on GATT Asticle X
(T&[“ News 14 Augusl %995) Hw US sugm,stcd ﬂmt cousidcrauon be givcn to applymg mc

in the SPS Agmmcm it appt, ars mai elm prowsmns i’m‘ the pmlectmn of exhamubie namra! rasai:rces in
Article XX(g) have not progressed very far,

A interpretation of Article XX i. given by the GATT Secrctariat (GATT 1992, p.8) to the effect that for a
trade measure 1o be considered as "necessary” under Article XX(b) there must be no other GATT-consistent
measures available 10 achieve the goal and, if nat, the measure chosen must be the least trade-distorting way
to achieve the goal. As discussed below, this provisian has been included in the'SPS agxecmcnt and the TBT
agreement.
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Risk Assessment

There is common reference 10 risk assessment in both the agreement on TBT and SPS as far as exceptions

1o the general principles of trade liberalisation are concerned, The TBT proyides for making

environmental risk an impsrtant factor in choosing between environmental measures. The SPS

countries to base their nwasures on an assessment of the risk to human, animal and plant. Jife, ant
identify what an acceptable level of risk might be. ltalso clarifies that SPS measures are designedito m'magc
risk to acceptable levels,

In the Agreement on TBYT, Aricle 2.2, concerning preparation, adoption and application of technical
regulations by central govermment bedies, *... Members are to ensure that technical regulations are not
prepared, adopled or applied with a view 10 or with the effect of creating unpecessary obstacles 1o
international trade... for this purpose, technical regulations shall not be more trade-restrictive than necessary,
to fulfil a legitimate objective, taking account of the risks non-fulfilment would ereate’, “Sucly legitimate
objectives are; national security requiremenis; the prevention of deceptive practices; protection of human
health and safety, animat or plant Jife or health, or the environment. Iu assessing such risks, relevant
elemients of consideration are' available scientific and technical information, related processing technology,
or intended uses of produets’.

In the Agreement on SPS, Article 8, conceming assessmentof risk and determination of the appropriate level
of sanitary or phytosanitary protection, *.. Members shall ensuwre ..that their measures are based on an
assessmient, as appropriate to the circumstances, of the risks to human, ammal or plant life or nealth, taking
into account risk assessment techniques developed by the relevant international orzanisations®. “In the
assessment of risks, Members shall take into accownt available scientific evidence; relevant processes and
production methods; relevant inspection, sampling and testing methods; prevalence of specific discases or
pests: existence of pest- or disease-free areas, relevant ecological and environmental-conditions; and
quarantine or other treatment”. Following a staterent of the economic factors 1o be taken into account in
assessing risk and achieving the appropriate leve. of protection, *..Members should, when determining the
appropriote level of of sanitary or phytosanitary protection, take into account theobjective of minimising trade
effects’.

Further,"..when establishing or maintaining ...measures 1o achieve the appropriate level of prar«;*c&mm
Members shall ensure that such measures are not more trade-restrictive than required to achieve their
appropriate level of .._protection, taking fnto accountiechnical and economic feasibility”. To whicha fostnote
has been added, *..a measure is not more trade-restrictive than required unless there is another measure,
readily available taking imo account technical and economic feasibitity, thatachieves theappropriatelevel
of sanitary or phytosanitary protection and is significantly less restrictive to trade’,

It can be seen that buth agreements cover the health snd environmental outcomes and that the principle is the
same in both, L.e that measures adopted should be no more trade-restrictive than required to achieve the
appropriate leve of protection. In assessing risks, both agreements require consideration of scientific and
technical w.feiriation and and relevant processes and production technology; the TBT then requires
consideration ot “intended uses of products’ whereas the SPS has further disease and quarantine weguirements,

The TBT agreement states thai *account should be taken of risks non-fulfilment wouid create’. The
implication is that high risk of non-fulfilment (a standard not achieving its Jegitimate objective with bad
environmental consequens.es)justifiesa moretrade-restrietivetechnical regulation, Conve heregulation
should be fess stringent when the risk is low. The SPS sgieement puts more emphasis on the choice of
measyres, detining the appropriate levels of protectivu in terms of risk,
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and requiring the least trade-restrictive measure to be chosen to achieve that level of profeetion. Inthe gase
of the TBT agreement, it wouid be expected that any standard adopted for environmental reasons would
alrendy have a safiety margin built e it This would seem 1o make non-fulfilment a rather mre event. This
is discussed further below,

Evaluating Risk Mepsures

Earlier, GATT recognised three steps in rish management 10 the SP8 context (GATT 1992, p.9). They were:
evaluating the likelihood of a disease or pest entering a country, or determining the potential adverse effects
on health of additives or contanunants: determining the acceptable level of risk; and selection and application
of measures that would limit risk to acceptable levels and which were compatible with trade requirements.
The first is a question of scieniific assessment or evaluation. the second is o question of ehoice; and the third
is a matter of design, Fvaluation is a matter for science and statistics; choiee is o matter of political
preferences, whiie design s what policy advisors and legal experts do. Feonomics has something to say on
all three of these which s disyinsed pext.

Figare ta shows the normal tade-off between visk and net benelits; the BV line suggesting a positive
relationship between greater henefits Trom the inport or use of @ praduct, and the risks 1o society created by
that smport or use. Tt is clear that *zero risk” (in the sense of the Delaney amendment) means no imports or
production (), and that *no unreasonable rish” means some threshold level as represented by AB.* The Iatter
could be tolerances or maximum residue levels (MRLS) determined by the science agencies or interpational
agreemems. These are likely o have high safety margins. Other things heing equal, domestic policy makers
should seek measure that push the benefits frons importsfproduction out to point B. Domestic ageneics
concernied with licencing or evaluation would tieed (0 be able to assess economic benefits from a proposed
import/production process, undertake a risk assessment of the possible deletarious effects of the proposed
import/process, and be able to dentify environmental or other effects on human, animal and plant health.
Further, if they legislate control measures, they shouid also have repard to their trade implications.

Figure 1b shows the case where an agency might impose conditions on the import and use of a produet or
compound. in 8PS these conditions would be related 1o control measures that reduced the risks to society
through disease if the product 1s ynported. Thus rishs could be reduced to a level which was aceeptable to
an importing authority. In the TBT case, the imposition of standards would create costs for producers and
importers The lower uxis measures the increasing cost of control and the upper axis net social benefits, Curve
MB shows marginal social benefits decressing as amount of contrel increases and curve MC shows marginal
costs of 4 unit of control rising at the margin. The optiminm point of control is where the murginal equality
is reached at 2 because total costs would exceed total benefits beyond D. The distance OD represents the cust
of reducing a given amount of risk.

* *Zero risk’ refers to the amount of risk of & ceriain adverse outcome from legal imports of the product in
question, However, there will always be some res’duat 115k of the adverse outcome due to natural importation
by birds or the wind, illegal imports, or legal imports of ¢ *we other products, In this sense, zero risk does
not really exist, and the EV curve would bepin somewhere to the right of zero on the risk axis (V.Sinner, pers
eom }

-




Figure La: Risk Trade Offs
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These simple analytics thus clarify the difference between the risk of an event oceurring and the reduction
of risk by suitable management procedures. The degree of acceptable risk remains a political choice in the
absence of precise agreement on what is acceptable. Examination of various case studies of actual import
decisions (involving SPS measures) reveals that importing authorities have varying standards of acceptable
risk not entirely unrelated to the threat to a home based product posed by the admission of the particular
import though cultural and other factors have a role as well (Johnson 1995). In the case of standards, the
imposed costs may reach a stage where production is uneconomic and by implication to a situation where the
risks of continuing production are too high. In both SPS and TBT terms, higher and higher costs of
management/control indicate that the environmental or disease effects of the actions proposed are too great
and should not be pursued.

In the SPS agreement, Art 5.5 requests Members to avoid arbitrary or unjustifiable distinctions in the risk
levels they consider o be appropriate in different situations., When risk assessments for different products or
situations resulted in similiar probability/value assessmenty, it would be desirable that they should uniformly
be judged to be acceptable risks or not irtespective of the products or countries involved, The methodology
for achieving consistency in such assessurents are not further elaboiated and the matter was left to be
discussed by the CSPS in the future.
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