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'fRAUD: OaCQMP,sfrtIQN?,sgMg'JM:pl..;tP7\TtQ~,~'OFtRAof;MAaK' 
tJTlq~TtQN,IN'THE(UNrtI;QSTAJ'tts 

PrOW'M~J"9han 

1A[)eUnm(ln9ftrad~mark$ 
1tadamctrksarQa 'form Qftntefteotuatproparty Ugh! erdQr~eable t:tt law b\ th~ US Cotmnont,aw. 
Fadaralstalute/aw.snd :uoaer thsslatt'at;ofabOul O:f'~ lhlrd{WQU te84f 01 tho states 

~.,,, any werd. n:am~. S"it#bt)i, Ql .. ·rwn,~.or any cQmbin~b,ot~ IhereQf adQPtatlor tl~t::¥f! t;~v :a$an~$llaCn~tet 
or merChant tnid.anufyand dwtmgui$h htS,g00d$~ tt'lCludfnga Ufttqua ,proou:ot h'f<lit'n;fh.r':~~t1 malhtlU~d.tJf.ted 
OrsoJd,by ,others, and to tmftQatethoSQutce of the ~gMdlt evan if 'Olaf scurae tS unkncwn,;\\I 
SecUon1127l, 

Thi>' iharaforecomprisa n01 only 'thefamiUar tt)gos and svni~hol$ wl1llZhCQtneto rnlnd ~ihentha vilord 
tlad$markis used (Nabtsoo':& OfQSS of! ,lrralna,fot 4I1sta,ncs.but n.fSo 
bra~dnama$ (Sufl'k*st,. traoeand $:t'ttVtce names (McOcmar('fs)., tral;fa dra$$ Hun 
!:n1Udtnsst.cartul'C8tron marks whJsky;,artd coUectJva mark:s {the lJot'fs" 

t~2.0tlginQf 1!r.adem~rk$ 
T,rauematks databaek:manvtht.njsand~ at years [Olamond, Ff~tthet and 'f//f;t'(!J 

aSSOCJaled with quality conI/a} and property ownership, The slaves tn wh(l mada 
marked the bntks tQ$,s.tabbsh tespott"slbfhty torwotknlWlShtp, tha'i wefarnarked 
or branded to ,estabUsh own~r$hjp~ Hence tha base ldea. beh,ndbrandssnd tr8den'af~rs ($ 

d~n0ta the ottgin ~fa product. 

The onglo contept sun rama.ms Bsthe ba.su~ 01 modarnAmerrcan lav/. bul tne ma.r~s'hemsatve:& 
<:ome to ha;\l,e a wider signjftcanceoulswda the ta.\Ve*;Jt~r eSt! property nghtto wt;l~ch 
accrue" a development linkad to the use by metifaval of ma:i!{s as checks. 01'\ .... ot ~$a 
part of information market$. ThiS feUer CGneapt oates lla.ck to the Int'lustm.d l'9voiubon ,.:did 10 the 
devempment of maes .. p,roduced d~ffarent.aied produet~l. 

The marks art) therefore axptnmed ill U'iree ,somewhat diffarsnt waY41;trl the va;.ttaus titefltiJres~ 
dependmg Oh the $ourcaof the lUer,a:tore and the Vt9WPOJIlt 01 the author 

2.SXP\..ANATtONSOF TR.AOeMARKS 

~j:t Thet...egaJ Explanation 
'The lager e~ptanatu~n of fhe marks in thee US puts sub$ta:n~~ai \·;.elght on Ul9 

and quahly fMaa.d Data Cent V Toyota Motor saJ£ts U.~lA 702 F, Supp marks ~"re 
assumed to indIcate tha unique origin of a. proauct tn orner lopro!l40aCQt1Sumers 'b1'th tntc,rrftlaiiOn about 
reSpan$ibiHty lor the product If $Qmeane inftingas or copIes a mark, they ate ctH1sumer 
as to the ongm of that product. and hence comrrutUngafraud aga~nst th~ COOSt,nners 

The trademark laws. common and statute. are therefore aU ",part ot the branch of t(J.rt lawknoit~n s'S 
unfaIrcr;mpetlt.lon" [la.ndesandPosoet 1981l,andare nomma.tly prO~Ct':lnsumet. tcathe,t that'! pm
producer They do !!Q.t grant a monopoly property nght 10 the trademark owner ~n the manner ol 
copyright and patent Jaws, fnstead the faw merely regrsle.rs aru:J protects marks ~~hleh are ~n 
use and whteh ara ". oapP!Jrtenant to an established bUSlrl$Ss.'" [Ut'da~Ofug Co,. 'OJ l'~()dorG f''\l~:,;:tt~~~u:ril 

!~6 U;S. 90SJ119181 



StnlUady thaJawdoe~ 'nat aitQW~rfyons: tQor~a:tetoonapnnen, ¢f :langoagefQ:y :uslngQrirar)istettn~ ;se 
tratlemarksganeria wi)rd$or(jeS(}ri~Uve' WQf.(fS Without $r;(~Qndaryrneanlng, sinae to dQ·so woutdba 
to ereatenaUlettloettttyintnrormauQn tt)atket$~Ui)' lr;;U;J~rnatksbQuId, ba<s,ome· $WeU:Kftt>wn 

~lS'tpmj~;s thaganeritWOf.ldft'if· aptoduat (as. did ASf,dru~.CeUop:l'u~n;.and 'tl'lennt)'} then ·lhslmar.k 

Mr;~h tn the U$l$ UlGfQlor~ of nvo,sQt1.'The lit$tGQ.mprtsssa $eflea.·~t fJ8Ses. :tlftlU9hl 
aQ~inst ~l'udijcQt . .by tlrad'ueer platotiUswll0ats' own$t$ uf' m~{kSf and WhO are as~~ultteQ 
tob'ett):be atHng Of'! oahu" c.f ·no-nfusad e.t)si{\mers "rhnpenaUytha flJa.Jrd'dl;s seek 
is usua:fly an 10 de$i$tDJ;lmag~s nff: awarded only tf) Qxltema :cast;t$. 

se;contl ·m.;!Tnprtses a ca.:ses by pro:dueerpfatnmfswh:Q are A()toWnG.rs of marks 
agatns\ d&ffil~dants whose matks are aUeged to hS·&*9 tlGCOma generiC. Here llla penalty 
sough:t ctthe tnadt 

N'~t~ that, atfnt")ugh th:el~wls OrQ'·CUf1Suf·f\er, "he fatllba.tthn ff1W8rS$ and per[a1H.~~ 
t.o the as sf'esuUof nUij~UIQhi makes 'tntl: taw a DOIr.mf:j:a.l 
C(JrnDElt.f'~/e a'dvantage for tne 't)fQ.ducar liJf't!J~rlhD~ir.:vi1:.e t:l'.nt'tfUj,itft'ift 

sta:1tam:attl ,altha de~ifs!~)n"Jnl1~tltl.~ otl~tes~s lS b" inftingenotenl case$ i~ $ta1~(1 in what ar~· 
from the 2n~ iPcJarmd C,O!P, v., !87f# 2tl 

ll+iUI:: .• "'tI.::'U 2nd enol The Po~tQidJa.ctOt$$tate that eon1UISJGJl *s llkaly if: 

NOlaortca 
lose 1f the 

the p.Ja~nf;!n·$ m.a~k 1$ valid u$.ed or rQQitstEttecl}: 
Ut.e ~!ai*ntdrl' mark fS (as bV length u.f use~ a(j~tPt:ltir!i.llln Gxoelndi}ttltle. 
c()neepwal $lr;ength, taO:K thIrd Ul$e, volume 01 
there: *$ a deg.reu Gfatf'l~til.antv tneprt)duds 6noma:tke of a.el·en~~ants and 

there IS a ,ttketihcod that the $(Ml~or user Y,nj4enlGr Ute tflatkal Of Ute U$et~ 
the dt '~I ~c"l"tl .tla;s aot~iI tfl bad fallt1; 
there- I" b·'i(U~·'C.$ of actual oorifu:!)lon~ 
the buyer~ are un$Opht:stloat~~ 
~Htheflh9 qval~tyollh& dafentfard"s et:eaU~$ n$gauva e)!!temalUu!~ fhe 

creal~S ~ a no-wJn ~lhlatlon ft)rthe def)':,mfllant 

that thesear:~tnfnngemer,t cas~s to genanctsahoncase!s the own~1tf (.;¥fthp.! t)randmay 
tS(4"JO (u~ .• f it has become g.enamirsed) 

aa TheacOI1Qttli<.l:eXplanattol1s 
Whatever th,e: law t.h~ about {ne*( purpose. tradGmarks am worth 
lntj~nl1fln(Jina~l!t1 exxon spent about $US100 tr~~Uron Its naw brand namE;?, fFft1ltt'h,t'lt' 

the of the Ct)keand Ct)ca·CoJa maiks IS to 00 mIne order (1;1 US 
I'Ge!(shl"Oan 19661 

It i$ SOme!htngot a su~prl~~e HlQrelore to' fmu that the matkS atepuorfy ~deUe'o in th(,;~ :t'i!e0f10mIC 
ht.eratlJre lEJadanFuUer and that there JS one formal eGon~mtC model oJ thi~ m*uk~ It .... tl. lU";O 

and Posner HJ871 

theeconom,c bt!l'ature dl~cutises #:l numtJe' \if iS$ueS, 
tftffjr:lrn.t1bJ:;l'lltl"~n ~r~th(:ff that. fh.e mEJ"ks thmns~hf(~t. and 



can be· use!;l1o· provideacpmpetiUv~sxJjlanauonot th~ rPtJtk.$·{lhey conttibylotoamaientinfOrmaUcm 
markets) ande. m.:){~ .. ootnpetmva.expl~t'l.aUQJl (the,y may crea.teba.rrlerSloeniry). 

Schrna.len$¥;:l~ .[1982 and 198?lptovfdeslha rn.(lSlcotWincltlQ,argumentsforproductdlfferenUauon as 
a.davlce ~formcrt:asirtg pnce' above matg!nattQsttw~\Ue the lJlndss·and PQsner m(;ldal Qf IrademarkS 
f.l~671a:tgue$ the pt(N~Om~Gtu.too approach. . ... $Qme,Where 1n . betWaGrllnaSe; 1wo: tla the product 
d.ifterenuauen modaf$ af ,sur;:nwrUets;,is HotGUing {le291~ Salop [1974J and Kfeinand Lemetl19.81J, 
Tfte.se (node's sug~a$t IhatptOd.uet ·dHfer<artlttdIOn wmt'dways t(irsufltnprtc~ gtaa.te,rtnaR marginal cost. 
bul may not, (asult ftlfiupta(l,QM1atprolU$, 

Most Of theproduet dUletsnl.mUau m.adals are not generausabtt;. and theta: is tdltS:lt anyampirlcat 
evfdenoe othet lhan anaodotu$ fo confirmeifhet lht~ pro"compaUUYfi sttne ·s.nlt>lcomp.etdiva vleWpolnt. 

Nate however that both theoOMpeUuve ~ndthe non'!,compe;Uuv:ae~p.l~naU'ons ofthemarks.requlrea 
consideraUon. of thsro,le of hhgalfol1. tnpravenUngfteending on U1G gQo(1"wdtattadled if;) Ul(!l mst'ka, 
The tll:m .. oompauuvee>:pJanatton a,l$o rnqui.ta~,a.conStdetnUOn td the tole ·of the t~WfnprevanUng Of 
e(eatingmonOPOl~t.Ldt9atlQntstheref.ora of concsmt.o. lheecQnomisl whie'hev&t viawpotrd Un: 
e:conom\st anopIa. 

3. TRAOEEMARKLtT'lGATtoN 

~.1 The Rept~$entaUvene$$of t,lUgatiQo 
U 1sa gen.ara.f!y accepted UteSlslPnes.t and Klein. 19B4jlha' disputes wtHch lead lohUV' .~Ion ar~ nol 
taprasenlathte of t.he total uruverseot dlsputea tn any particular class. Cssesabout wh~,:~ outcome 
bOlhpfamtuf and dele.tldanthave symmatr10 Gxpeetatttms wan genGiaHy tend to be: settled out 01 COlJfl 
$lne~ theoutoome is f'(~a$onabJy agreed atld court·acUon iSOOSUy, Ubgated cases will lhar~fOte lend 
to repreSEit\t tha ddf~oul.t;cases. about whose oulcomeexpeotaUol1S a:taasytnm~t(n:at 
tend to duSlar round lhe dectstOAstandard. and wlUQn avera.ge tami to favour nem~er defendant nor 
pl.alnHft Tn's hypotbesiS. kRt}Vm as the 50QilhypoihasIS is ·exp.eotedto apply u, most types cf UUgauon 
wUhee:rt~nn proviSos about symmefryof stakes and of error terms. 

Unfortun8.l£i!tty m!)st (Jubbsnad data an Itttgahon relatGS only iQ the non~n.~prese~tatrva Gi$'l:lut(!S 
go to court. and a$ a consequence mHch 01' tl1eempmcat work d(joe by ecrnoml8tsOf$ httgs:!!O.tl 
COllcerna tests Q!the ;50~~ hypothes~s Maughan {H)91 I e,ntrademart< flhgatlO!l helQ(lgstD thII 
research, 

La.wy.sr$ and trademark aUorneysare, however, maH'lty Interested 111 the pub~lshed data .{ortlla hght it 
throws on !UdiCtal deelStO" standards, andcasesareselect.ed for publlca.uon m reoords wiU1 n~il$ 
m mind.. Accordingly *1.$ p<lsslbte to view the pubftshad dala s'sa gwtie to WJ·ri.f~('J$a dt1CtSl0ns. 
panl.cutarly wher.e the data reta:te 1Q defendants or pla.~nhU~ who h~ve aSymmetnc fO&·5'e~, rrne 
6{Jltq, hypotheslS V.tm not tlecesS't:tt1ly apply INhere thare ara asymmetnc CertQ.tn ~f 
trademark htlgattOfl sueh as coumarfEHttngand gena~CI$rlftoAeome into th,s Calj~uorv 

n Ihfsw.ewpoll1t JS adopted lhe pubhshad da.taoon be used to budd fno(!te:fs WhlGha. or a 
toss tm the basts ~')t cart;am axpl.anaIQry vanabtes drmved from the eCrurt (ffC:7lfds a 
mO'de~ is sal QUl bt:1tow, 

The modef is a prOOl! mode~ Jt'i wnlch the dependent variable fa Y 1:: 1 fora wm (}f (}fOt a loss the 
btand owner. and the explanatory variables are a vector X. ot $e!ected Polaroid f,actors it d~rh/Gs 
Mavgh~ln {tS911, 



3.~ DataS.Q~t(;e;.anqM~lhb.ct.91QSy,'Qf/prbbffMod~IQoTt.~dematk4ttigattc1tt(M~tJ9han199t') 
random$an~ple$Qf pubUshad tradamarkmlga.tit>tl waradrawnfrom Fadetaf OislricteouneaSGS 

ouedtR ShsphnarSCUauQtlS (Trademarks 198a). 'This $o.urce;pmvide.slhe dofJnmve gt)j'deinth~ US 
for publlshed htfga.UQ!1ort the marks. 

Dataset 1 comprised eso usabl~ cases litigated in the distrIct oourtsof UlG:tJS overthelastlvlQl1ty 
yt;axs ~ndwa$ designadto .providean overview Qftypj~at districtaourtUtigatlon. Appaafs and repeAted 
'mg~Uon 6,gamst 'the £lams eompany were omitted in ordQr to ptesaN.$ the tndf:tpend.Go(';e ()fthe 
ebs~rva.Uons, 

Oataset2cortlpttsadaUtndependent. (te., oot' .fl{:Sr$ueda€lttlnst the-same company) lmg;lUonatCHstticf, 
Co,un fevefsfor 45 ddtetant Hrms setectetllram apopula.tiQO of aU {':froS· wUh mQ(~ than thrae different 
cUa,tions. Thete werS2$1 .aase$liUg,atedbv the 45 itnnSln IbiS oategOry',sndlhecofl1panlG.$ lrtdutfed 
th$ ,ow.nsmofmanyweUknown oraAO namessueh as CocaCofa. There wa.S: no U~n.~hmit on when 
ihe !mga~ton 't~ak pfac.e., 

The bsstC:ldeabahitld [hsseiecUCI1 process was to hav-eones.ampl~gl"oupn!:pre~nntj~) the average 
c.as.e Ub~ated(O~nlset 1)* white theothac ifOUQ fEpr.eaantad companies who tended to litigate 
freQ'uenUy (Oatasllt2). 

Each of tha 4S2cases was . read u') detail and key ~xp!ana.tolY vanablQ$ related to thePQlan:udfaCtors. 
waraooded {rQm the retard oflheeourfcasG, A wlfulossiorthe owner' of the brand was a.lso reoorded 
togJve the explained vartabfe" 

it becameapPr"lrerH (1urttlS the coding protessthat 6avaraf or the ex:p!anatoty v,sna.bte.s. were so 
normau'Is (batjftuth, for tl1smnce} that they aould naf be useda:$ axpiMa.tory W4fhoutlha 
possjodity ot tnttoduOlnm bfa-S, However thn6tlitowlllg. reasonabfY PQSttjv.e~ expJ.anatory vG'tlabl!il$ ware 
used li1the probft model: 

AGE'1 ~ number ot years betwesfl court ease andestabl\shmertt Qft)tand Tilts vanable 
tsa measure ot the strength of trlG! brand,. The fargl$t the va~ue 01 the vaMabte,the 
stronger the brand, 

SlMi = '1 tf trademarks ale tdentmeat (as U'l oolJl1teriett ~~Qods), Of are CiQI"ISlderet'J 
the $u.d(~e to be lIirtualfy ldent~caJ. Judgaroant is made after oO"'1$idet:~ng: th"~ mark .n 
entltet*1 fQr Vtsuat and O('(tf rasembtance,O~h0tWHse SlM1 m 0 

$lM3 :.\\'; 1 d trade madm ara t(:m,'~ilderGd by the ludga to be S$mJ~af but not tdan!lcal 
OlhePAlts.e tl' 0, Q,ngmaUy nlC'hJdad asa normaJfve v~riabte.to test the 
tfdluanee of nQrrnatlv~ var~abtes, 

TVP61 iI:\I 1 where piaintdfand defendant havt~ the same arl:d the same 4 
Ste cooa (til tlhgatlon where both pta.mtdf and defendant D.r~Jaut:.e the sa.ma prOlrlur.U 
OtheMISt'3 Type1 =: O. 

T¥'PE2 l'# 1 wfter:e pramtiff' anddefem::lant have dmarant -4 codes. buf thG $tJme 
product (vertrcaJ ht~9attQn e.g, manulnctlJfer v. n.~.taffer). ("'lthtt:,rt~jf~""~ TVPE2 :.-t O. 

TYPE3 ~1 where plambU and dsfendant have duferent 4 (flga StC (:{;des and d~Uer~nl 
prOducts {conglomerate Othe"'/~se TYPES '::eO 

4 



TVPS:'lal'he prQ(itlclOf SIMI and type',. .,i.~,an¢a$~$. in WbitlhplaJnUffand 
detsndanthatJ 'the$~rnG product and$am&4 digilSlCQatle andbt;ands thl)tware 
adjudged toba1dsnhaat ThIs: is jhentoses.~ ,group toc,ounledaiteasas. 

TYpe 11;) ;-~le product QfS1Mtt .and Typet .t,:G.aUcaSQS in whl~h platnUUand 
defendant had UlQSame .prodttct :and mtme4 digitSfe (;adeand btands lhal WSfe 
adludgeti IO besimilaf bUirtQt IdsnHOOl 

Thee):plalned V.Sflq,bte was 
WIN .. 1:::l; 1 n lhG a"''Iner of the brann won the ca.S9, 

Tha. model was a probft mQdet af tile· ganaratfbrm 

Y=a+JJX+~' 

where Y == winllose 
a is an j.ntercept 
X is a vector of explanatory variabtes 
an ti' Is a normaHy dlstributadarrot term 

3.S Hypotheses andB~SlmsfrQm 'Pro bit 'Model 

3<3'.1E,xp~ctaU()rt$ and Hypotheses 
The coded Pofarotd faotors which provide tile basfs for the explanatory varrables would $uggast the 
foUowingoufcornes mIght be Gxpected. 

The probabUity ofa win by the plamtlff would paenhanced by the l.ength oJ tima the brand had been 
tn use. and by the degtee ofslmitarny of bOlhprodl1et a.nd brand between flfamtdf ,and dafenOfillt Thus 
AGE1 . would be expected to be posWvoand s.tgmfica.llt 81M1 would be expactadtQ be posJ!ive and 
sl.gnlftoant and TYPE 1 would be expected to be pOSItive andstgmfJc.ant. 

About StMS (a variable heavity depende:nt on the Judge's can) It was hard to fotmaxpeet.fltlons Snlet} 
it was not as (}.riUcaias SfM1 and rtlight have Only a marginal effect on the outeorne of the trIal, As to 
the composite variables. TYPEla which 1$ the produot Of 51M1 and TYPE1 would be expected toba 
positive and slgnHioant. wtde TYPE1 b might be of ~tther sign and of greate,r or less stgoiffcanc£:, 
depending on the Interaction of TYPE1 andStM3, 

These expectations, WhiCh we might think of as alternatIVe hypotheses, say that U'l effect the older the 
brand is (I.e. the higherthe value of AGE1}. the greater strength a,nd vahdlty it wdl have, and lhe mpn;: 
the judge will be inclined to favour Its owner. the judge will be partlC'lIiarlyfsvourable V.msra the 
Infringement comes close to countarfeltmg (I.e, IdentIcal prOOIJCt. IdentlcaJ SIC COde. and ldenhcaf btcmd 
as In iVPE1a), 

There Is. however one proviso: If the brand wateon the. point of betng declared genem:: aU theSe 
factors might count agall1st It. Stflce many producers r'l1!ght beattackmQthe. brand by usmg ldl::mlictlt 
branO$) and the brand rmght have been around lor tnany years (The word Cota for instance was 
declaredgenertc some fmy years after Coca Cola was first produced). 



B.~Z Besults 
The r~$ull$of two runS of th~ probit modal are given below tntables 1 and 2" 

Tabl~'1 

% Correctly 
predioted 

.. 1.939 
2.832 
3.100 
~.250 
;.1.$98 

65.2% 

,0.62.$4-
.004(;3 
.00022 
.02444 
.10996 

2.288 
.. 0.825 
0,565 
"1.732 
"1.897 

PRC1BlT MOOl;L2 aeSUL 15 y ::: W)N1 

SI9··Lvt 

,022'14 
.74545 
.57183 
.08325 
.05781 

60.6% 

u------------ -__ I-~'~~ ~!(!o~~ .. ~ 

% CorreoUy 
predicted 

t~r.atlo 

«0,183 
1.621 
,,0.175 
,.2.5$4 
3.851 

Dataset 1 

6ig. Lvi. t·rahQ 

,85471 0.543 
.OeaS6 ~O.e94 
.ae111 .. 0335 
.01064 -1.395 
.00012 3,3.23 

66.4% 64.9% 

Tabfe1shows that 1'YPE1aand AGE1 are for Dataset 1 exactly as we would expect und.er the 
alternative hypotheses outlmed above. 80th variables are positive and both are hIghly signlficaht We 
had noexpa.ctationsof TYPE.lb and tYPES, but they show up respectively as poslUveanrj significant. 
and negative and slgnHlcant a1 the 11% level. 

However for dataset 2, neUher TYPEia nor AGE1 ate significant; and AGE1. TYP£i1b, and TYpes are 
negative. TYPE tb rind TVPES are significant a1 th~ 6,.8% fevel. 

TheseoulComes are, to say tha least odd, What the model Is say.i.ng is that those brandowners who 
are cUed in the litigation hlosJoften (Dalase12) ara less likely to win CQunterfeit cases (TYpe 1 a) th,1li 
Ulose who are clteo onty occaslonally.aothgroups are unHkeJy to wIn cases where thaproducts are 
diU$rant (TYPES). and theevtdence is mixadon TYPE1bctlsss. 

table 2 investigates lhlsoddlty by breaking down the TYPE1a vari.abte into its componant parts .. 
namely TYPE 1 (litlgahon wherE! plaIntiff a,nddefandant have the same producl, and lhe same SfCcoda) 
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~nd SIM'1 (identical brands}. Not.e thatlhe nswvarlable:Typa1 has a larger hUmbtar QJpbsarvttUans 
than b1 T'VP51abatauSG it ,includes the TY'pelobserve,ttons Itom both TVPf!>1:aand TY.PE1b.U, will 
therefore artIer thessaond. run of'the frll:>der in am(.1fa dUotadf()tmUl~nirl thaUrst run, Note also: HUitt 
SrMl.8lS0inaludesa larger number of observations than in TYPIUa sinoeU know In~tmla$ all oases 
itl TYPEl. TYPt~2. and TYPES where the judge decidadtha m~nk$ were identical. 

Table 2 shows Ull3 effeot of thfs sepgratian and expatlsJon (If the vanabtss,SfM1 is 01 thacorrertl,slgll 
and highly signiftoant: tat S01Hdatas$fs. implying thal direct a(~pyit1goJa:mar~in ~ny ease whalsosver 
is frowned upott by Judges. .ioweverthe other vatiablesare 'Vary mixed tntmpact, InOataset 11 AGE1 
i$ pOSUiV$ andslgniUoomatlha 7'~leV8~andTYP~3fS negnUve ami slgnifioant allhet~~ lavet Type 
1 h~sthewrOJ1S sxp.$o.tedstgnand is il1SiQt1iffCar1t tn Oalaset2'lhSQ!11y vadabla other than $IMl whIQh 
l$ mildly st.snlhooru fat the 1 '6% level} is TypaS whithhasa negalive sign. 

We .might mtetptetthis data as {onaws, Judges are heavilyinfluenca:4 bythaextatlt 1('~ whicna brand 
i$ cQIlled.The cto:ssr that two brands come tag.ethet~the mate Ui<ety. UiS that thaca,sav~'in .favourthe 
brand owner, ·rhisene~t is however tempered byothar clmumstanea,$. Ulhebrands relate 10 different 
,tlrotk~ct$(B!~l Man Trunks=Blg Mao. J1arnl:HJ!9arS), then tha fudges ara Jossmcety 10 favour the 
btaooownGr; and for those who 6rstnfmquanUY(llted in the hftgaUt)n the longer they have owtrsd the 
btartd thamora ;ttkely the are to witt TVPE11qOe.$ ;not seem 10 affect theoutconte tot either dataset 
in it sfgndJcal1ttashioft 

last c()nctuslon is a.gatnoddcWhy IS tt that 81M '1whlC'h is highly $.gnif10.&111 month and 
'fV?El1 which i$tnstgnmcant in both $et$~ when mufbphed together to make TYPEH1, en!erthe m"oe) 
(Model 1) m dlffa·rent ways' fo Dataset 1 iYPE13 IS highf\; sigmheant; In Oalaset2 d I$ nnt 

Oneexptana,tlon must be that the win rata a.ssociated With StM1 (which IS ap.pbeab~e to all TV?E.S) 
dIners betwsef1TYPl!S andtor betwesf1 the Oatasets 

NUMBeR OF oaSeRVATJONS BV TYPE 

Dataset 1 Dataset 2 

No, No. 't'<¢ 

TYPE1 i64 137 59 
TYPE2 33 44 19 
TYPE3 ~ .22 

250 231 
75 142 

1 



Win losa Total Wln Lose rotal 

.~~~~~ 

No, % No. 0' Ie. No, %i: No, t;; 
1O Nt). % No. % 

TY?S1 34 85 a Hi 40 100 so a9 22 31 72- 100 

Type2 16 13 a 27 22 100 82 78 1"1 25 43 100' 

TVPES a 152 5 sa 13 100 17 63 10 37 27 100 

68 77 17 ~3 75 100 99 10 43 SO 142 100 

~""~'lI"O;"',>;j<,,,,,~,,,,,,,_,,,,'o;'''''''!'''' 
~ __ .~, ~~'~'M ~=._,,~I~, J>i_,lC"#_~_,, •• ~, 

'table 3giv9sa summary ofabservMtonS by type. and shows that it Is those who a.re most frequently 
cUed in the published Iu'arature {Dataset 2} who have the highest proporUon of cases wh.ere brands are 
judged to' be identical. Table 4 shows that these heavily oiled IlHganl,s are more Ilkety to lose TYPE 1 
cases (31% toss.) than theinfr.equenfJy cUed group (tack toss). Toe difference is signiflcantat the 5% 
Javel in la, two sample differenoe test 

4. CONCLUSIONS 

The basic conolusion from the informaUon given In sectionS is that those who are oHenaHed in the 
published litigation. are In fact tess likely to win a counterfeit case than L~o$e who are. inf requen:fly cited, 

Since those mo.st j-!n~vny clted are usually long eslflbUshed 8,nd often weU known brands! the inference 
can be made - p, ,Iany when it is remembetedthat AGE1 is nata signifioanl variable for th;s group 
despite their longeVity ,. tharbrands become increasingly vulnerable to aHack With age. fnother words 
judges 8:ce mOre and more ·Ukely to . lean towardsgeneoeisatton arguments ti\.$ brands becoma well 
known. This inference is subjeotively supported by.8 reading. of the cases (the author read some 700 
cases which were fitigated OVE?( the last 90 years). 

Superficially this ctmclusion is satisfying to those who support oompetftion on the grcnmdsof efflcrency. 
since it tends to conUrm to the noHons that imperfect markets art.: transient phenotnena fReda!' 19821, 
and that the law enhances rathar than inhiblfscompeHtlOtl [Landes s'1d Posner 19871 

Nevertheless th.ere ata a sufficient number of unanswered questions to raise doubts abc,ut the vahdfly 
of this sup.erficlal conciuston. 

Why for instance. would an Individual company, at cosl to itself. but at benefit to aU companies If it 
succeeds! attack a brand tn the hope of having the brand declared generic? rha ontyimpUcatlon can 
be thal there are enough renlsfrom the brand tc share around, .. which sugg.ests that the brands are 
barflers, And how tong is I'IUansientll? ft was after an fifty years after the first. appear,ance of Coca Cola 
belore the wordCofawas declared genetiC in the US. And what about brandowners who do not go 
10 court or who are not cUed?tsH because .they have oottung to fight about.. or is it because they are 
too powerful to challenge? 
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-rhl$ .study canfiotanswerthaSG questions. fttneteJypolnlsto somaevldeoaeand draws alentaliva 
conctusiQiltin tha Itin~l termaJt bra.ndsprobabty atode. t-Iowsy:sr inihs $UOi"l term lhaymayweUotaata 
considerable rents f·orthe.trowl'lers. WhatheJor not ths.sG.rGnts ara dissfpatedby: advartiSlngar1d the 
like tKl~jn and' LaWOt 't981j fs a matta(,fo( debata. 
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