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Mallo and the lluralSecltOf 

David 'Godden* 

Annual Conference" AUtio'uliun Agricultum.1 I!conmnics SL>cit'l) 

WeHillgtOn. New 7..eulalld~ Febru:ary 1994 

'* U!.~Jlar~mi:'llt uf Agru;:ultural rConlmu~'. llmn.·r"n), of Sydrll.!'),. Than1,;r, (n St\~flhC'n W'II:iJ:ll tot 
lO }\.\tCO RmlilU.~r. Tun :icon 'lOu t)c.mc .Cnlhh tbl' miunmlhun .. lx),d tt."ildmu'i ttl M~lflrt, .dllt t~. S"I!Jil:li 
um.\m~nt"()n ~UllJlltht .. t draft. A prc\'Hm'> Ver"llOn of tlus. papc.r \\'<\.!> pre'il:'utcd All tbC't t1tH r~1nf:Ch'n~t' nl~,t;unl~j~I~'''I''. 
lJm'\icl'\tty.r>cnh. 27:~n Scpb'.mhtlt 1993, 



••• the ccolmmlc ~'cHviticSllt1d energies ofEnghmduf J.800wouldshtt(tcr thcs{)Ci(ll: ~mdCtOIl()lnjc (;:us(oms:o{' {h~~ 
nborigi OllIs. Tmgiclilly.lhclargcs[]'Cgion OrlmU)~lds h,~'lhe wpd<iw{\s nnw fnee to J04:¢ wilhtbe: islUIluwhlch 
lmd carried t.oncw heightslhn( s(:(Uet.l~ SlX'ci~\.Iil,ed.exisl~nc~ tIun Imu.llriscn fromtbC' domeslit;'~'Uugofllbu)l1l nnd 
:mim~tls •. People whoeoLtld natbaU ,watcr·werecunfrontcd WitlfUl\! tltition wldehht\(J~ellUy('{m(ri\'e.d (he; 
Sl(~~nn engine . 
... <lllthc cast cn:tsi the while snits .~lr.theEngUsh sldpswcre·~tsynlbnl of ~t .gnlc wlli.ch in tbeftlUOwiJ1ghutld.r~d 
ymH"S w{)uld slowly,~nlss the' ennUl}ent.hJn:wln~ ,()ttt the nilnlt~,~ ofc()uullc5s .c;unJ)nrc$.Ctl\i'~nng \\,'HbdtiU·S;:Uld 
the g,rinmng stones !lUU fishing nets. sileucingJbe snnmlsnf hundreds ()rJmlsua~cs+ ,~utd Sll'iPIUIlp;lbe ntlQJem 
uboriginul mnllCS from nearly ~very \~~.Ucy;md hl1lldlnnd. {maine)'1976~ PJ).25,~·254) 

nlct"~lPid decline hlfAboriginl.~s·lllumb(lrs. W~ilS pntl.l:;be,c:nuseUrey w~t'C of liUle lIse tn th~Hmnpeun.ln.e('.;ul:y 
J!umpe~mc:xljt()r(lrs, tlud .even thegralJerswho JhUnWL'1dthem JoundtlnH the (l.borigiff("S wcn~c~tclktH ,gUfd.l~ 
cven in cou.ntty 'which wm~ unko()wnm thcm. Tju~ir knowlcOge of llO\\l ttl find Wmft wns purUc:tdiUlYltnpm1lltU 
ill tilt.! mid interior. AluU)st aU oftht~ nlojot explnrillg (!x!>cdjlil.1tls :WCfC tlctomJ)ani(~tl h)' ahonglue1\ mula i)l 
doubtful if' they \VtlUhlhaVl! been successrul without lim ·Q.ssis,mucc of lKtlh:cs. Ht)\;';C:\t~r csscmh.ll~nl;"h u wr\1l('e 
\\"3!h itw.i1S supplt~d by a vcry limited numher of pcopl.c ~md was requited (\Illy for n "'hoHJ'l(~rhxl nftnm', 
... the llmjorrcquircmem forlhc new Eump~nnJl~~M'~ml UlduSlry WflS prc.ci,,"Jy lhe smut:' xt'i dl.m ctlfUtl' :J1U'idnp 
nnd fooo",gnllicril1g ulxmgfnc: llntb required tl.ltlrgenxcn of It.IId •. 1111~ two systems 'Of 14J1ld use\;'ould nnt be 
prncds<!d at the same time inthe sarn.ercgion.([)avidson 19IH.ll.37) 

1" Introductioo 

the High Court's A.fabo dedsion(A:tabo and Othl!J'S jl S'au~ (?tQu<~ellslalUt) ussened Ab(mginulcommotl 
hl\V rights to vnc.ant Crown land with which they had n continuing undu'aditiomt.l uhsochuioll n~ "fmll\re 
titletl

• The impact of the High . COlufs decision wa~ contl1lry to the only previou~ 'case nn Ahodgioitllund 
rights (in a lower COlltt)~ although the argument used 'was similar to the curl.jet C(lSe in many respects. In 
adjudicating on the claim by some Nlutmy Ishmdel's to o\\'nership t)f theil' InmJ~ the statutory nmjority uf 
the High Court uttempredto provide a systematic frumework by which aU landcluitnscoutdbe 'il~se!it1\ed~ 
not Just the purticular Claims in the Torres S tmit.However. heC{lUSe some .i~sue\ . e.g.. minerals f()re~t~ 
and riparian tights~ leasehold land .. did {lOt arise in rhe specific comext of the ~11HT'4Y l~hmtt~\ ~ml1e 
uncertainty remained as to the exact implications of the decision in mainlrUld Ali~tt·alia. If bUld right~ 
claims under ;\1Clbo principles were to be pursued on the mainlumt it \'VouJd Imve m.\"urredas a !'Iuceessi(ln 
of indjYidualclai.ms to specif1c trllC1S of lund. l Tbe uncf'l'tlliJ'lties. ofexist:ing litle. and the um:erttl111 
application of High COllrt's enuncinted principles in the .Atalm dcC'i5i(m~ convhlced the Conlmrlllw.t!ill1h 
Govemment of the need fat a legishuive .tesp()n~e to the Hillh rmut\ Jud~emf:'1 

Four issues concerning the Mnbo decisimlm'c exrunlnedin thiS pllper. . { he fltst i\ the es!'!entiul invisihilft) 
of Aborigines in .discussions of Australian ngriculmruJ nnd resmm.-es policy ("Icction:!). ~111ete has been 
surprisingly little written by agri<:ulturul ecol1<unistsanout AuslruIiRtl Ahol'igiI1Ch~ even though I here are us, 
rmmy Aborigines ~ts there .are farmers and~ at lea$ct untU recently .. Aborigines \v,ere ltlrtl(~ty j'Uiilf.dweUf.J'\, 
Fut·tl1er~ even before the lv/aIm decisiot1 t Aborigines had become more importunt to dedMu:nr-. ahout. the 
use of rural resources. Because Aborigines lmve been invisible t<J ng11cultufateconumis{k. It h nor 
surprising tim! agricultural economists have been invi.sible in the A'hliJndebate. 

'nl(~ second issue canvassed in this paper concern'S the hnplkations of the iVlu/1(1 dC<.·tslon for Un"t:~nldt~nt 
allocation of resources and. more imponnntly. its implications forecoHntlljc\\'elfure ht"~'llon 3) It flO;, 

shown that the Malm deci"lion iSn10re likely to result ill increa!-ied \odulwelfure thall an altt~rnativf pohcj 
of ignoring Aboriginal land right!,. This conclusion had also been nr~lled in the Indu!'til'Y ("onnni\'iiou·~ 
( 1991) report on mining, butcconumiMs- including du)se of the ugricultural per"lM~mn uppt..'ar to have 
ignored this work. 

The thiI'd iMmeconcerns using "public choit'en com:epts to explain th~ cvoiuticlU {If 1:.1.' debate over the 
Al/ub(} decision (section 4), It should come as no ~u*l)rise that the C<HlfSC of lhe ll~Jhu dehare can be hif'g~ly 
explni)led by tbe expected economic hnpnct. of the Afabo dccis.iun :()n interest g:n/up:s.. Thbs expecwd 
irnpnct comprised the cost~ of interest groups' orgams.in~ to lnkeadvanmge of the potential benefit\ lhis 
decision presented. or to counter its perceived threat~. 111e one stU1)ri'ling puhlu:ehnke uspcct uf the 
Mabo debate is that Aborigincf:! were uhle to avoid thtdr intere~ts hein1.! immedtaldy ~wunpt~d hy tht~ 
interests of non .. Aboriginul Australia. In slnuU mea~urt\ the Prime ~1inislel'\ elevating' tht" l'iM1C III 111'.\ 

t Ooud Ut"iCU, ... lOU\ nf lhl: Aftllm d~'U"lOn ,In' tHIlI.imJt<1 m C'nmUhi!l\\t;!l.dth "' AU'iu<tlM (p.)IH..H mid rfli.' bmt:' tq\l a J,>'1Ut' HI dlt 
S\iJft~'\ Lml. Rt'~i(,l\ (\,nU5, 110,2,. Stcphcn\t)!l ~mu R.unapaJu f l')~nl tOnl.\lW' sc\; .. 'r;d t.·.ltt~ t1.'f.~Jl W\\;f~mt",,',;",IH~ h I.H~Wl) tikt' .1 
highly ctlllcut 'ilhhldc tu the' Hl~h Court\ Ul:tlJ.H'" R,,'ynnM., H<J9;!, pn,·t.,l,tnlt."d an (!\II.'U.,fH' tu·;;tl.lnl"it .l"'''t:" .. ml.cnt uftht' k~'\I~ 
bilckg.rmmd in thl' U(,CflljtOfl, 
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Redfern Patk, speech (Kendng1992) und:maintqiningcmphaslsof\ the Jssuethroughol,t 1993 " even to 
e~tent ofthrcuteningpadiumclltury sl ttingsd nring.the Chdstmt\Sbrcak In.. order to fQfCelheScJltUc to 
~oncludedebtne ·on th(! Commonweulth NutIve Tit.1~~U l .. t.sslsted the Aborigines' ctlUse. HI.)wevet, the 
p~in~ipal,\enst,)n thnt!\'Oorlgines avoided beings~v~lmped is thut "'d~splte serlous.d1!fetenceSl)C(1,Piniotl 
'wlthm thelr eommUllltyonboth strate:gyundtuctlcs .. theyevolvedmtO nn effecUve lohby ,group. 

The fourth iss~e P~lJCC~l1S t!u~ propagandu cal1.1pnigll wnged Jl&ulnsl: thenotionsoritmUenttbleutid 
communal natlveude (sectton5). IvtQSJ o.rlhea.rgm11etltsuguulst suehfonm; ofutle nppe~U'l<lbc 
oeJiberatent.tcnlpts ,to. muddy thewnrers. b~r tlppefds tlstensibly to oe,QCltlsslcnteeoltOJlll($ :principles 'which 
suggC$t non"'~tteJluated property rights t\S thebestlit.le for A ooriginnt ;hmd~ Tllis utgument cmw.eJli~lllJy 
ignores thecontex.t Inwh.ich ntUive title under :ft111bo prlndJlles\,!~u; fOhlmlt\ted. " 

2 .. AbQrigHleS~lnd ngt.icuIlJJ.I·aJ~cOllOnlics 

Using: the thltded ition of A~~rlculmr(! tlllltl.? Ausln.,litm 1tf,7;J/t(1my {\VilHanfs 1990) as a guide;, Austtah.ul1 
agriCtlltural economists ex.hibitalmost dO attitude to Australian AbOrigines. "'rile index r~ords j\lst five 
references to Aoorrglnes. Three of these references are in ch~lptersby non,.e,cononliMs:mlemher 
refetem~e n'lerely list~ Abo.dg:inaJ.afCnirs as part oftlle new wider scope of itlle.restsQi farmers' trude 
uIlions;aJld thefimtl refereuce is to Aboriginal diets. 

Shuw (1990~ p.3) nOted that: 
This rEutQ}lCl:1Il1 c.xptltrsinll also c~lused grievous 'collisitUlS,' whit (he Ahori};!in~s~ us lhQ hUI.CI: were pnsh~d; off l;ltIds 
which tbey had occupied for gencrmiolls 1 siel.nnd despite the \"Ci1)at regrel~e~prc5sedhy st)m~ oU!iclaJs.hl' 18.~m lhey 
hadbcen alnlOstcxtcrmiuated in south-emil Aostmn~l. victims of dis(.m.sc {uul white ap.gNSSlOll. 

'These tHcoUisions· with the Aborigiues" were~ almost fr(,)In the U ulset {)f J~uropean setdefnent~a matter ·of 
iocal "althonghnot Stilish ColonIal «('): Reynolds 199.2} .. policy to eliminu.tc Alxlrig;ines frorn 
a:gdcultutally pfoductivelttnd. By the end oCtIle nineteenth cemury~.Aborigilles badeffeclively be.en 
margloalised to then .. unproductivelund. The history of suiJst!</LUmc "collisions" reflects later di~ct)\;eric'S 
tbatlUl1d into which Aborigines had previously Oe,cn mnrginaliscd had~ with the development tlr 
technology or chungedpatterns of prot . .;t:demand. become pwd.uctive foragricultumt lniniug. 
recreationalaud sometiIl1eS defenc·e purposes~ . Aborigines h;Wc ,occupied AUMttma f()l'.t1t le(lst t(lC)O 
generations i and perhaps for as m~Uly as 4,OOOgenerntions. 

In distinguishing between . "brond"and"nnrrow'· views of the legitim~ue s,~ope of rUJ.:4lJpolidest\Vurhufst 
(l99(), p.J09} noted that dle conlempOntl'Y Lalxu'Governmcnt advocate.d n broader view\\!hleh: 

su),s not (}J\Ty .arc there rural interests ... such llseAlu'~tH10Il.he411th {U}\l thcnecu;!} ·orruml \vome.ll ' wbidt ~lnt dlSUncf. 
from rural industries ns such 15kl. bUI tlU Austml.hms 1mve alegjtimlHe~ even nvttmding. uUcrc~lm IherJobtH::S of 
nmtl ~rcas~ in matters suell tiS environmental COl)SerV~tU()n :md Aborigilml hmd nghts. wJUdl imrun!!f! duc,,"'), on rumi 
ureus." 

Warhurst expanded this argument with respect to Aboriginal hmd tIght-sin nodn.gtluu: 
Aboriginal lund rights NO> will aJso remain on the p{}hUc~d ~1~Wld*1 for tht~ t~mmndt!f of dns,('cmury nndht'} nnd,. 1.:l.Uld 
chrims will impinge sometimes on the IlgricnUural (.~ommu/}ily :l,':j lbey hnvednueOll the {Ja';{(ln.d mdu"Iu}' in lilt! 
Northern Territory and jn some SImes. The Ahoriginal1nnd rights lohby is unt ns pm\'erful U:l!> d.",cfl~UnHll\l!ntal 
counterpans so its :claims s.ecm likely t.o he less sigmilcnnl for rurnlpnHties. t.hough. s:uU impnl1~Ult rWl.Irhufl'lt 
1990~ppJ2.34) 

In retrospe.ct, WaI'11UI'st's(l99()~pp.12.3'4) comment on the likely imllttctof AborigumJ land tl,ghts 
substantiaJly understated the significunce of this movem.en(:. 111eHigh Courtslvlulm decision ,of 1992 
(l~1()ba 1992) drdmatically dHtngedlhe poUticu/ ehm'utter of the lund riS!hts landscnpet althougb the 
implications for Aboriginal land tenure in p1'11ctice have yet to be tested: " 

Notwithstanding this argument, Campbell und Dumsday's dmptel' on '-'LtllldPolicy" in\ViUiams· (199() 
contains no reference to Aoorigines. 1fl the historical seetiooof tbeir chapter. thete is iltl rcCt.1,gltith:luthat 
the COllw!rs(! of .European. settlement was theeXpfoprintkmof the Aborigines· land. Bycontrusl. 
Davidson (l981 }oudined the economic rivalry between Aborigines .md British jnvnder~ ftlr the hmd 
resource,l Onceexplorution httd been cOlnpleted. Aborigineshtld fl() good:s or services ~mhcl' than hunl" 

-----.-----------~-----
2In th~ snmc WtlY ~lS rurillpohttcnlgHlUll\ haw nmmmil1cd'l ~*~mfh':;Ult HIlPH.lt on ufb~m AI'!>trah~ tlUtHt~h ,,11m!#, '!>t4N}jin~dJ 
C0I1!'iCr'irnll\'O sOI:;:.iuJ mores . 
.3 .Dn"Hlsan d(le.$lul\'~ om~ ~cnoll!'lapscm tlus <:hapler: 



totfude with tJ1eillvaders.I)csphe the'llridsll,Colotlinl qfrice'slnsistcncedlnt,;\borlgines' tiglusinland 
be respec~ed,the invadersweredetermllled tojgnore such.nghts(cj'. :Reynolds 1992J~ Alx)rigines~ Inpk 
oftradeablecomluodhles tmd theirhlsist.encethut. the l~ndand itspr?duce",illclndhlginttodw!(!d livestock 
.. Wflsthefrs, totlse,ttltldeHgtievo~ls 'colUsionsHt urmvQidable •. 'T11edevnstt\t!ot) \vro\)shtb,Y;intfodu¢~d 
dL~eases «(I Bntlin 19.93) and sl~pcriQrEurQpe~l1mUitary le~lmol(~g~Jnnde Abod,glrmldefeut ;iueylu\ble~ 
ThIs defeat'was not only military, bUt {dsoeconotl1icundcultuml~ .andJofttQ t\borigiJles onlYlh()se.lands 
fQtwhieh non .. Abodgines hag no llSC t ilnd some.access 10 l.all5lwherc the impact on non--Abo.rigincswu.s 
illconseq\1eJlti~l.· Stm:UlnglY~· inthemore contt:!n)porarymut:erlalfCmnpbellll.ndDUtnsda~.do:nt)tmentio.n 
the.developIllcntQf Abodginall~\nd J:i~hts tl.ndextcnslvegrutl~~of landtuAbotlgines hy 1990•esy&!cinlly 
,in the N(uthern Tertit.ory (tHlder t.he AborlglulllLmul Rl).:hts (Nonltl!foTen'lI01Y) Act 1970). Aborigines 
w-e shnllarlyubsentfrom Dt1lnsday~Ed\vards andCbisholm'schapter 011 HResource /vluml.gem(U1C\ug,tdn 
des"pitetheirincreasingacceSS10itmd tlDdconIliets ove.r'tll1ning ac.cess.hl the Northern Territory elf; 
Industry COlllmission 19911. 

l\·lncAltlay etal'&qh~lpter 011 ~'FnodandFibre Consumpdotl'" in\VUUams(1990)draws from the 1983 
National DietnrySurvey to note that: 

H()wcvcr. as agrouJ} Aborigines hnve the most problcrnSllSSOCl'lll.cd wit1l.djeHcJilt~~l diS(mJcrs, Soml!' nrtbCid{~uHned 
areas ofcooccm nremnt.er'l~ll hetllth" Jow mtcsofbrc':lst fcedu,g nnd'ext,'cssiw rmcs nf.nkoholcmlsumlllinu. lIt Nc.\v 
SouIh WaleS Ab()rig.iucs nrc tcntimes more likely lobe h05t)it~dised .for ~de()ht)l .. relmeu disorders thaJUlr,·unn· 
AborigiJles, whi1e UnQer-<IlUlrilion in Auslrttlinnthildren i~ ('(UllmOn only itilbeAb{)ri~in('s, 
Intensive stUdies of .the nutrWonnl di~ts of low .. jncome grou.ps nrc tRlt ~wnUahle. tN'1ncAula~ ct ill 1990.pp.269.210) 

These authorsfaUed to appreciate th~H the health andnuuitional stntus of UAbodginestivaries emmlmusly. 
TIle poor health status of significtult llumbets·of Aborigines is most likely to arise not principullyoocnusc' 
they .are Abar(~lJu1S1 bUI beCatlse most Aborigines are pO Oft. tn:ltginalised;.lhe V'ictitns oft\vocenturies of 
cultllraland.econornic repression (t[. HUIunnRights nndEquul Oppt)rtunit,y COtlllnission 1988t cimpter.2; 
Roya:l.Comnlission Into Abotiginul Oeuths in Custody 1991. vol. 2; AuStraUnll :Bureau (lfS'.tutisties, 1993. 
cat. 2740.0) and - in many instances ~ living trapped betweell two cultures. In these simati.ons"it is tnudly 
surprising thatthe.ir health and nuttition is less than satisfaclo.ry. Itlthe cnse ()fthe "r<mmelah Aborigineb. 
thepoHcy process failed them Hliserably with regard to provision of basic services tl.'..J~,.w'{lter,. sewag.c·t 

toads) whi.ch non-Aboriginal Allstralians assume 'Us of right (tf.H.ull1u.n Right~and :H'ttua10pportunity 
Commission 1988). Elsewhere, rural Aborigines have been the victlmsof n matign neglect: .. ·e.g. the use 
.of asbestos tailings a.tBaryulgil in nonhern NS\V for "road construction nnd sUl'fudng. ln landfill mld 
topdressing around private homes and in 's~lOd' pi.ts for the locnl schon}" .(HUll)an Ri.8hts ~mdEqual 
Opportunity Commission 1990). 

Given the low .. income stalus as Aborigines asa group~ it is SUrprising that: thcl.nre nmeven mentioned in 
Musgr~vets uRural Adjustment" chapter in \Villiams .( 19(0):~ Indeed, despite'Wo.t~k by the Poverty 
Commission in the 1970s Into nOIl"farm 111ral poverty (mentioned in passing in l\1'usgrave 1990, p.2'!'> 1 ). 
the bulk of this chapter emphasisesfiu~m adjustment. Despite ag:ricuHurnJ e,~on(}mist~ imving n richtheg.r}, 
to comprehend and e.xplulnthe process of farm adjustment .. ugdcultllral economists have oppurently not 
attempted to use these tools to address stmctural adjustment in the Aboriginal community ((j:, D.avidson 
1979) •. Because of povertytlmong Australian Aborigines,son~e non· government tudotg:amsiHiw.l\ tIIucb 
as Co 111m unity Aid. AbroadIFreedom from Hunger (CAA/FFH.) have re·fOCl1!'!seJ.l 'Someoftheh' t~lml ~tid 
effort to .include Australian Aborigines (CAA Anllual Re\'ir.)\v 199019/). '111e fact thHtCAA/FFHhil~ n:·· 
directed some of its aid effort to a domestic group .is not mentioned in lJewson f!J atschnpter on 
t~Agric\.lltuml Aid in the Australian Econotni l in 'Williams (l990).1;· Ahorigitlesal~o fajl to appcnr in 
Lewis' chapter on "Rural Population and \Vorkforce"in \VilUarns (t 990) despite 70 per centt)fthe 
estimated 265.,O(X} Aborigines in 1991 living outside capital cities (A13S 1993. Table 1.2). 

Reflecting; the generaJinvisibnity of Aborigines in the Australianagriculturru economics Jitcrnturc\ 
agricultural economists have distinguished themselves by self·cffucetnent in the Altabo debate In the 

As. the Au~tr(lbail ahongjn~ .. had no wrtuc:n language. 'll! knowledge uf (hc~r Im.tory. "u~tal ol'~am/dhtm im~,l .. ~!'it1"·IWI ul iand tht:: 
h~lS to be bused 011 the ohservatmns of Europcmls who were f~lInihar WIth them dunng the end)' t1l:nmllH BUh .. h '\t'uknwnt .. uh 

archeological (widcfl.cC Of' on rccClH U\vc'aig.atlOl1S of unthmpologlstli, {D",rison 19XL p,2.9) 
Whyuot ask Abonglllc!. themselves nbou.t their own "JustOt)'. ~o(;ial or1!Uujln~;\Jn ·nd syMcm'l or hmd u .. t,·· .. 
4 P¢th;lP~ this lack of mention suuply rcncct~ thcgellcral nlhludcs It) IX,:vcl'ty IIlntmg AU'i,tr.IlHl~ rubng ,ilt"" .1'" tYfflht.'d h)' 
remarks ttttrilmted 1<) Australia's Hellu of Sl,Uc (S}-dn£'\ M(1rnin~ IIrftlld ;20.6J{R. fl· I ): 

"Somcwhllt sUj)(~rnmHI~.ly. Ht.ibHuwkc told the Queell that Mr Howe IMilU'itcr h)r Socml SVl:Unl)1 \1r'~".ll,IHttttt.,ul~ nlnt.t.'l'f%t'tt \"l~h 
{he problems of IX1\~t·tty. 
·"Yes. Ifs lI.ueh •. 1 drajU\)ll the lu.xpayer!'.; H:f!t M~lJC!>ly (c!,bcd." 

5 It lS Mt comcldl.'nhll thut the work b)i the J;llcFtcd Hollo'",!\, <lnd t:;oJltmued by the HnUow'I, Fmmd.dmn. lit "",I\'C' J,t~h~ m l'llm~ 
c{wntrlcssuch .as Britrcu nnd VlchHllll Wit" pi.oIHl'Cred '.IIMng: AUl1.trahall Ahi.m.f,\llw", 
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roUowingsection)CQnvcndonalecoJ)~)nlicmc.thods urcltsed19~h()w tliut,theongimllA1ll/>adeclsitmQflhe 
High CO\1l1~ and ttscffp<;tlve :i.mplclllcI.lUltiOilb,ytegishuures; >is likely 10 incremiC Austt'i.lliulleConomic 
\velCurc. 

:tEcoP.QmicsQf net ab() 

3.'.1 11m~ .. Ii,!ss ~Hidccdaju 

'nlenUocatioIlof A~lstrnUa~sresollrccsbctweell bluck Ul\d wh tl~Austmlinnscun 'be' Hluslrrtted ina 
convendonul. Pareto weLfareeconoJ'l1les dblgmm (Figure 1 j •... 1Jln '4;.factor,4,'"commodi t)t,2" petsofl world, 
th{}originalpossible utllllY con)binations ,t\te repn-ssented bylho080 segment ofihe· Y~u.xis .. Abodginc,s 
hm:l nretl11ed proonction tecbnology~wcn .. udaptedto exploithlg Austrnlials rCxflurces (Davidson 19& 1. 
p.36; uudPotlting 1992, pp.20ff OllhuJlter",gatherers £ellt~taUy) ,and,priQf to European COt\,UUSllnOlh only 
black preferences Ulaucrcd •. lims the rckw,ltlt so<Ziulwetnu'c functiml is Ibatofbhlck Australians (e.,g, line 
bObO}, and the Paret.noptimal~lnocnti()n of resources is llOintBO. 

At thekfirst setdenlent~ EUropean AustmHuns understood productioll eondilionspoorIY,~tnd'produced 
little initlally,6 ·Conlhin(!d Abodglnnl and Eut()peau pf()duclioo,forexaUlple, ,might have offered utility 
possibiliti es Inea.dy years of HUiPpe:.lU setH t.'unent represented by Jheutll1ty frontier: BO\V{). As Jlltropcfll1s 
lealned tobettetexplolt the: Inlld~ their prodnt~tion pt1ss.ibHWesimpt(wed:r shifting the utUitypossibilities 
froJitler to. forexa,rnple, 130\\'0* (Eigure 1). Convel'sely~ .us Aborigines were dispossessed Dr theIr ltUld~ 
r~sources andctIlture~ their COtnmundovcrresources deelincdand even t!u.~ir pfQdu(:'tioll tecJll1()l()gle~ 
depteclated;'overtime, the utility possibiliticsfronHercont.mctedto 130*\\'0 .• Once Uuropenns:lmd 
effectively colonised A nstrJlhl nod b~ld dispossessoo Abori'gines from thebetter~ wnreredtlrens. the .only 
rrcferencesthatcolHlted in the lmplied social welfnre functit).lwerethosc of whiles {e~g. linc:wOwOl. 
Theoptimatallocatioll ofresQul'ces .. ignoting Aborigines .. was therefore point: \VO* tFigure 1). 

thee.conomlceffect of making native title <tvailable to AooJiglnes is depicted in .Figun~ 2. J3eenuse agnmt 
ofnndve, title for lantlunder At/aIm principles preS\lpposes acolltifltling tUld trnd1.tlonal m)~()Cinlhm\of un 
Aboriginal group withthls land, na.tivc title is simplyunavuilabfe to non~tJ~lditi()m[t Aborigines. 111C\;)C 
Abo.r:igillcs'Jnnd asset 1s :ill most ¢ases zero~ and their non .. land income isgenetJ.Hy low. 'TheirwQlCil.re 
level1s commensurately low; depicted (t8 point Z In Figure2n. The unav.nUabiHtyof native title to non" 
traditional Abodginesmeans tllnl1here nre lit) wt~lfan}implic(11il1J1S for them· nor (o.rnotl",Abntigines wleh 
whom they have economic relations .. of the l~1ab():· decision. 

111eeconomic situution of "traditiol1ul" Aborigillest for whom ntltive title is uvuiluhJejc j~ de.pivtcdin r~igurc 
2b. Suppose theycuo'ently haveac.cess to land ct.1rrcspondlng. to palmi: Voluntary bargu.Juiug between 
Aborigines and non-Aborigines could le~ld toefficienttltllCOmeS on the segment db oftbec(}tl(tnct: cu.rve in 
Figl~re 2b. TraditionnI Aborhdnest Innd ncccssis. ho\\"ever~ not se\:ure; the Aborigin;d experiune(;~ovel' 
206 years of while seWementhas been tht1t~ as uon .. Aborigtnes wnni tlddhionallul1d, they tnke it,H&cept 
for very recent examp.lessuch as; land rights leghhuion inlhe Nmtbcl'u Territory undSmHh Au'StmHu~ 
Aborigines· continued nccess t.o lunds currently availahle to thc:t11 isv.e(y insecuJ'c.s Aborig.mes hnv~ had 
every re.ason toexpectthat~ if Hon .. Aborigimtl AustraHu finds nvaluuhle use rOt their lartd~ Abo:rigioC"& win 
lose their curten~rights to this hmd. \V1UlOUt secure prtJperty rights .• Aborigines have Imdev.erYl'ett~()n to 
anticipate future losses of land access~ SUChl1S represented by pointZ' in Pigure2h;, withvolU:I1t~u'y 
bnrgarningaccess only toseg.lllent mil of tile contl'1lCl curvet yielding lower millry to Aborigines wul 
higherl1tHity to ot.hers, Ijlhe A1tlbl1 decision (ot sub~equent legislative action) ptm;jded SJ?flll'l* property 
.rights-whichis, after all;u Ilec~ssary cond.ition f()r an efficient. murk.eie,cOtmmy native: tiUe \v0uld 
prevent/laura expropriation of Aboriginallanci. and u non .. volunmry reuHocntimt of reMllU'ce,~ frornlm 
ZI (Figure 2b). 

--~-------.-'-~-

6 Th~bilCk .covet of BUllin (l993) notes "Pmfc<,,,ur Buthn d.ulm; Ihat it ~ill:t nul unld IR:in 11MJ I,Omh11lf.-tt bl.l~J. ,mit \l,tnh.' 
~roducUoncxcecdeQ the 'value' of bluck pmducmm m 11~8'" but I tll1i1lut flmilluli .ar~um~rll u~lh\]tc't 
.' Theirtechnole>gies depr~clUt~d het'n\J~~ thcywr.r~ !led dosely lu tlJl.ur t:ulll~n.·~ U!\. Ahorlgmu! ~ubur:e ,I.:ame uud('!\c"t·t«~ &lh''i.MJU· h·~I.m 
EIIWpclUP;.S'O wotheir tc:chn%l!ic!lWCfC .dsu .fhtl"lt.(m\~d HtiUm (t99l} ur~u(J'd UHll, along WHit ph~!:t.t ... titpptupU!.nltm uf l.,mIi. 
inlmdw:;ed dl'iQaSCIi {ew;J>~cmUy VUllcrcal dlSCi!f:jCS lind \HMHpn~) ,,,'Cft! HHlaJor "au"c ur tin .. dt~II{)'!f,')C'!':'iM* 
8 It bn!> ()(len sUttFl.lst('u Ihnt. ft>!ltlWJIlJ;t Ihe Northern Tt!rtU(11), lund tJght'l< lcgJli<lilll1)J), the thell (Jm,~l.~u\l,uul UU!H.'lmnen! tUll'H,'Nt,'d: 

Abongimli r~sl;'r\'cs to tluhounl pilrks tlr wi.ldcmcs!i ;:U'ml~ tu l~l'ccmllt future 1.1!1d ttghtlii hJ')!1.'If;llum lh"-{u,,t Mdl:#l'tt,tM' dt'I,Adt1d 

Ulvuhd,\tl!.d Qu(!cul!.l'Uld legl"lntioll \\tw::h whd'l the Mttlln en ... !.! V..~I'" befm!," thl:' cnlJJ1~ wuuld h,l\i't." ~:{!n\it'·.llrd flu .. d.,*pmt'd lllUtt UI!~' 
Crown IllmJ, 



tll~social, welftite implications p,f:lhe',Afql1o de(!isioll .fottrndi ti()md~bQrigbl~sarcnlustrnt~(linPfg9t¢J. 
\Vith th~utilitypossib1Jilyft'9ntlet BO\VO*cOtrespomjlfig,tQ'JheL19n~nCtCUNeil1i[iigure2b,'t,l~e'biSh~s~, 
levelpfsQcjal welfare,t\uuJ.nttble;is S\VFl (glven by Z* lnFi1!lltc, 3). Th¢'segme'lt(1bQr:lh~utni ty 
possibility frpntiet 130\YO*",([1ig~re3)t~OtreSpondslo;,thesCgnleUt«11 ofthecontntGtcurv,e:JnFIgut'¢,2bi 
~Uldr~preselHStheleyelofW¢lfa:tenuainnblewl(htru,diilonnJAbodginesl CUJ1'¢Jlt:UCCi;sstolnnd .. ,\Vithxmt 
secure 'propertYfil!htS, so(,;htl welfnrcde<:Unt}sif 1\lx)r~ginesJosc'exjstin~ ,~),c~ess lotbelr lumh onlY" 
s~gmen(, mn of the utililypossibUity,fronder ,I10~VO*' ll~ig(lre 3) .,~Ol~esPQndlng'(o s¢jzl11entmnl)rthe 
¥Olllract curve 'in FigUTC',?b ,'"', wt}tddd)¢tl 'beuttnhmbl~ by vOlurlU.lt~ lmdt). "rh{'~h uOl;ollly d(} secure 
propeltyrights seCllre, a ,bighetlcvelofwelfnre' for Ab()dginulp~optebutJlIs() .. wlUl,tJn'~g~dltu.rian so~hd 
welfare function .. secure prop¢l1Y tights f(ltU1l.ditiOll(11 Abodgines(lls(lse~ure u Idghelf level or sacial 
welfare. ' 

From Figure,?', it cnll b<!seen thut'" lIla ,2--person,wQ,dd.., nAlab(~"induced;,r'~llcYlhn!,te,,,d¢nncdfhesocinl 
welOtre, fUnctIon frotn.wOwO t~ SWfJandSJ~11ult~n~()uslr.r:Jtl11ued n stun fron~ }1()UUwn* to ,the .. 
se:gment a/) hasuneq~'lvocnl1y tncrcnsed SOCHllwclfnre. ,nus con~lusioncould!~ovcr4Ullled in ptncllce 
If the ,numbers of Aborlghlcsmld non .. Atx:Hitdnes,11m~cted resulted in n potel1liuU~' l~lr~eincrcuse III 
Aboriginal welfureweighle:d by tehttively smull nmnbers beiog offset: by :tt IlQll .. Ab()(lglmd wemu'e los5 
weighted by relatively Im:gemunbets~ No evldeuccoi suchup'effect hnsyetbeenidentifiedmlcl' 
(1IIm!1ance has beaummieji>rlrat/r hem ~(!en Abc1J'i.Qifu!smul mm .. Almrit~iu(fS, .. i.e. thecOrreClcompu:rison 
ismttde l)etweell:soctn1,welfareut\V()* and se~ml!mllbrespectlvely"luldJ)nt \V(}*u.nd 130. ,A \q(j.lu!rtll 
p.r.esumption ugaJnst A1(J1m>,one.conomicgranndscnntileref()reoniy be mUde if Abor,i,g.ines' ,own 
u.rticuhned preferellcesnre; igno.red. This conclusion docs .notrequire that. t\UAoorigill!;!shav~ n common .. 
or white .. set of·beHef.s nnd nspirmions; his Hllelllpirical nmncr()ftbeir own nttieuJated preferences. 

3.ZRcsour~eeffcctsvs..w~aJ th, transfers 

Implici t in ,the foregoing argwllent aboutmltlVedtleis theassumptiontlmrthe ·level of mHput is 
independent of the initial assignmeotofpmpeny rights. SUp})(lSe" asjll f~j,snre 4* the .injunl tl~sigtlmcnt of 
land propenyrlgh ts is 10 Abllri gi lles llllo'the cottespondinglevel ofnon .. lmld income. is given by,the 
vertical height of the Edgewortb .. Bowley bo:\ (OAA=ONA13). 'r11e' eonmlc'l~urveCCI illdicUll~S the 
bargairtingpossibllities avai1nble~with the InjtiuJ assignment of lights nt,Q" Aborigines and ntm .. 
Abodgines have avullnble the segment ab of the COlltr'4,CL Cllrve eel f!lf volun.w.ry trude, 

Now suppose t.hatJ)on~Aboriginescould1..if tbeyeontroHcd the hmd te~nUfce. incrense nOH",Jand inconl.e 
(e.g. by mining). Then~ with an initiu,Jusslgn,mem of'rights t' .e. Aborig,illCS huvcno d£hts to luud). the 
.relevant Edgeworth.,.BQwley box has vertlctd height OAA'=O <*U(Figute 4). The relevant contmct 
curvets then ,DDI and~ for the lnitialttssigument ofdghts.Q\ segm,ent .afl), nfthis contrclcrcutveis 
feasible for volunmry tnuie. 

The w~lfare lmpjicatJonsure illustrated in Figure 5. Corresponding {()tile contruct ctfl'veCC' is the mility 
possibility curve 60\\'0*! fU1d c~H1:esponding l() the e:ontntclcurve Or)· isdle utiJit}, pos~ihHity curve 
BO*\VO**. Thehlltittll,YavaHable voluntn.ry trades from Qarecontnined in tht~ se~ment db on Ih~utHity 
possibiHty curve BO\VO*:corresponding voluntnry trades from Qt nrc contuined Ul the segruent'clht .on 
the ,utility po sslbiH ty curve BO*\VO** .D~pendlnn on the size .of shift of the utiUtyp,()ssihiHt.,ycufve frnUl 
BOWO* to 'BO*V~IO**~ and the slmpeoflhe socinlwelfntefunctioll .. social weln;m~,t11ny tntvc been 
inc,'rcase, dor,', decreased by the re .. asst£nJ1"1Cu,,t,,(lf,'. P,",'OP", etty rigl,lJS t:,)w:m ifntW~l(111,d, tJu:-mne h, (,'S UIlfHluivofa{fv 
increased. It will cJearly be an empirical matter as to \vhether OJ' not.lhe inCre~l;\ed JloJ) .. J,undlncmne frmn 
the re--assignmel1t of property rights offsets. in welfure terms the reduction In Aboriginal welfare. 

HO\VeVCri the ArgumeiH encapsuluted in 11jgutes 4nud 5 nSStlrtlcs that with the trade from lhe initial 
resource allocndon in fuvourof Aborigines (Q inPi.gure 4J. tht.~rewould be no increase in non~land 
income. CfearIy\ the principa.l re~lson that non .. Aborigineswant n.~ce~s to tmditiomdAborigines' land is 
fordle produc!ivcopportu1l1tics not dJrccdy avuiJable to tr:ldit.iollUI Aborigin~s " e.g. mining. 'I1ws, the 
initial trade from Qlolhesegmemab of the cornnlCl curve eel <Fig.ure 4) will be t1c~ompanied by an 
in?re.nse in the vertical height of the original Edgrworth .. SO\vley bOXf:\ylth"t~:is u·a(h~. the h~ight()fthe box 
win .Increase to someumomu between OAA::=ONAU tUld OAA '=ONA *n a'tgure 4} •. In dns case,. there 
wtlLbe a utUitypossibllities curve lying he.tween Bn\V(J~ 10 BO*\VO** (Figure 5h tmd thenV;lUnble 
voluntary trade segm~ntwiththe hlidal assi~nment ,of pr(;)l>eltyright~ at Q(r~jgure 4) will be some 
segmcntof a dlird utiHty possibilities curve lying Iruorth .. west" of the initial segmentab (Figure 51. 
Abodglnes will, therefore, be ulleqtlivoc~dJybl!tteroff if the increase in 'llOn .. hllldincmneoccul'S vin.it 
voluntary trHde Inpropcrty tights. PUlthct, sinC'elheeffect~ on Aborigint$' wetfnre is .sevete if the 
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incteMc.n()n··tund'incomeQc~ursvlnexproptinlIon .of AbodgiilCS' ·Ptope.fJy.dghts~ blCl'Cnsin,g:.llOn"Jaud 
inCOJlle bynU()wing Ab<lrigines.to tr(lde~l()hmtadly. \Villrnon~A.PorigineSlOe(fect;~lisJn~oJne thmlge·.is 
likelyt()increusesociulwelfnremoretlltlnifthejncre~\selnnon"lnndlIlC()meO¢eu.ts,vlaeKprppd~lti<ltl.9 

The conChlslQo Qfthis llrgumcnt i~ thut.lonUO\V the gr'¢mcstlnCrCtlseJ f) so(dal welfare ftom 1he·cre~Ulou of 
11utivetit1e, this Jitleshouldcllcompnss the·dghtsto.use:(fU;the·.nHributesorthef.nnd~.including mhlCtllls. 
Thepdncipu1 rOlJte' for :negutiog this~onclusft)n :is 10 arglJ(! thtlt ,Al)orlgI.oes*prefeJ'e.110.cs(lo llot.count. IO 

3.3RiskilJltllmccrt~inty .• ~. whC}seUJlccr.ta'J)t~{jl 

Not oilly luwe Jlon,.AboriglJutl Austrtllinns workeditthemselves into ]?ositlvepm:oxysms ofguUtlessnes~t 
in response. to lheA1 abaJudgemetlt (Woottetl1993.a)~d)~~'bnvettlsl) lasbed lhemselves into posH ive 
.parox~'.sms of ullceru1iJlty •. Claim~'Ubom uncert~inty huve:principnlhfemtH~~UJ~dfJ:)l~l t!JO n~ni~g i()bby ., 
:e:g~11The lawofprop¢fty IS J10WHlU stnteof dlSnrJ11Yu (h10i;.1l{11l1992$ p.5) nnd It fhe nnpllyntmns of the 
~1abo dedsioll forlheresource indl1Slrylu 'the shoncr term at leusl H.c 'in Ihcmornss utunccl'tail1tlU 

(Ewing 1992ip.li). Sodrul11Juicwns the SitlHUioll thutUm Nt\tiomd Ptrttyts ;(lep.tl1yl..cuder IIsaid 
ttnce.nttimynmongin<lustty 'should notbcnUowedto ,condnuefor: ,~\momepllongel'~ andtlnlotalOtiutrt 
shQuldbe, placedo.n&la!;cHityle duhns (Chnlllberlin, 1993\ 19 IV"~yJ. The :FederalOpp()si.li.on ~lttin1ed 
that: *I11e overddhlg objeclivent tbc'present time is to secureexiSlingdtles,U!ldnmuwc (U~y do~\btt,sto the 
validity ofth~se tltlesu{l"lews?J1 1993). 111ere WUs.uJS() awondenuUy runbJ.guous sttnementbyMrL. 
McIntosh Qflhe AusttalhUl MJninglndustry Council; 

UufortuMlcly~ folk)wing thoCOA(lmcclitlg~thc .geni~ of Hnrestln.eut. uoeerl:ti.llly js now otn of fhe h()ntt~rtnd Jl1nny 
wild andspurlous clnimsnro tlC.ing made: which nrc extfcmelyunsctthog luin\,cstors. ·(McIntosb 1991,. p, 13).U 

Theuldmate demonstration of supposed uncertaInty enmeduring thefru<:tis over th,,\Vik people~ land 
claim on CnpeYork. 111copening bidbyU1C bauxite minertCRA/Comalco.wus iJ;O ~~mbitclnlm tn totally 
eliminate uncertainty for lbemillbu~ company: 

11m QucPMlnnd Premier has ctdlcd fnrcompletncnt;.try CQmmOliwmllth .. Snuc sf'xx:lal ,ICgiShUHUl (0 vnhdmeC()(mdco'~ 
Weipa .titles so that c.crtninty cnn be reslored, We [CRAIComnh;:ol firmly SUPI}lJrt IhcPn·i1.n~r'sp()silu)ll •. 13ct~:H~S~ of 
lhepossihiHtyof slIch JegishH.ion. ilsclf~ being .challtmged~. it wnuldm,',cd t()beba~kt~ hy govCm.illcut mdcmmU(;$" in 
fav()urof lenders nnd investors. But with the proSp<!cf thut 81mc l¢gi.slmio!l to ;:;tv,SCct.rHy to the proJ~~Cl wuold 
bteachtnc Commonwc(tHh·s RHeinl DiscrimirmU(lIl Act. there- will need to he cnrnph.mlcntmy C'mnltlouwci1llh 
legislat.ion to ()vcrcomc this.potenUalhurdle. KHllnndOnwling H}93) 

TIle were some~ however, who recogni.sed that there were tmcertalntles other than the existence of nntiv{! 
title: 

Federal OPlXlsitiorl .. PCI)lHyl.cnder MichaclWooWndge wnmed y.csl.crdnydmt p:tnn:s luh;!f*lslme {Imood Ulf.!' tUgh 
Courtis M(1/J!j land till ... dccis.ollw(!tc dtlllgcrous. '" Dr WooldrnJgc Si!ldtilc Ic'gl.S.l;lli.UJI cnuldbc chrtllcll,l;tCU Hllbe 
courts and ctmltc lhewnrsl possihle SCCTUlfm··~ (.:ontinued Ullccrhli1Hyin lhcmjnin~ mdustry and t'onunumg .lnlgmuU}, 
(Mccrtcns 1993) 

As the implications of the Mllbo decision huvebe,cn e>:;plorcdi considerableemphasi.s husbcen pI need on 
the effect of tneHigh Court's decision 0.11 the certainty ~n1ore particu(ntly,. lw<:ertainty .. ofeconmnic 
decisionmnking on landpot.entiaUy affectedbylYl(fbo. Fear~ ahoutuncertiIlnty hove been used to justify 
the Federal Oovemment1s decish:m to legislate concerning the l\1ucnrth.llf River fnining ventu.re In the 
Nonhero Territory; Comulco·s plans to purchase the Gladstone power station frolll the Queensland 
qovernment anclllpgrodc the neat-by uluJninium smelter (be·cntlse of a Ja.nd cluimilllilc nreaofComulcots 
\Veipa bauxite deposits); and Riso surftlce inco[}cerns about resource uccess more genernlly(e.g. 
Anderson 1993u.b).I2 

The issue of unccnamty following lvlalm should be 5c,ell in its pmperCOtllcx.t. T)ritllr to A:1u/)o.ulld ex.ccpt 
where lund rights grunts had been Hludewlth certainty of tenure (e.g. Nm111em 'rer·timty)" Aborigines 
occupying Crown lund such us resc.t'vcs had nocenaintyof tenure, Aborigines' senlelneuls could· and 
were - relocutelt at the whim of govcrnment"espedtllly where alternative Innduses becumcnttracHvc* such 

9 Despite miners' rcp<)rlc.(1 dIJfl(;:ulllC'i \\ttl, :U'C~!'t!l (0 ptu",1f:tll.s under thl! 1l)1(1 !Ilud nght>;lt'l!lliihumn m the NUHhcm 'fttUh)ry. II I'i> 

undersl.f.)od that· even before Ma}m • lhe !told mmcr North r:bndcf" had h~tr!tmllcd wilb fnt.:u:l A.bnflgUlc~ fur t.''''plomtnm nnd muuftl! 
~CCCliS in lhcT~Ulami. DC54'rt: (ef. SCG:tIOO ; II 
to II rmghlhe .u:gucd that ttlldUIOfll1l >\Ilongmcc\ hnvl? Itt) pn.·fe,J'l."p(;c J(lt nmlhl.lld UlI:utUI!, tht·h .. t~·lf(· th~1t UUhly nlt\il.'~ Ul, ~nr 
e~ompt~.Flgur!! 5 1\f.1! vertIcal hues ~.Ietd\ll:g onl~",omer 1I;oluhiJIl~ un the upper hmunfi!ul <;tdt: of the EdgQWllrth Hml"lcy hux. Sud, 
nil nrgullHltlt requues cltlpincaJ ptrmf 
1) Were "wIld and spurIOus claJt.lls" hemg nmtlt~ lor lIt1ttrl' .1It1!', or w ... n~ theft,' "wdu and '!,ptmnu!, dmnh" dl,uu! tnit'\w",'fIt 
llf1n'rt.aiJlt}"~ 
12 Pre"Mnim. !iimdarCollcCrIl;;werc (,);(lw" .. :d tn the pel.uhorl" blkd flJlIgmu\ t.rmJ Slltmlmg AUWll1M h\u"U.lban MUUH!! 
lmhl.!>IJ)1 COllt\(:'i1 1990,1). 
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IlS Jhe:·~x:plQr4ti?n.undlocl:exploitatiollor.mluetnlresourc~s)l.'J]lWhPdottOblaUll;tesOUrc(.ldeveJ,Qpers 
were .ableto obttdn resoUJ'ce's~eudty rrmngow'!l1llncn(~{1nd tituS ult,il'Jlnlelysoolct:YI~S 1twhole had 
cettttiqty iUlhe use of land. 'llu;costofthiscertnintywns! ·howevcr,:tatalul1cerrafllf.'t for AfmtigJnul 
occuplcrsofJquds. 

Traditional' Aborlgilles' "amJnon,.Abodginesl 
w. U(ili~y if)Ossibi1it.iesUlusu,:n~dln:Figutetl slmuJd, 

theJ"cforctheseellln a.nskycontext.tfhetra.tlhlQtml Abodgincs' lnn~:lille is· not, Ulcrefbreit Jt sitlgle pnillt 
suchns'Q orQtbIJtft'uthel~i ttprobubnit~t dIstribution fttongthe hottotHside oflhe box. ~rherensible 
vQl1nmlt'Yiu:nde scgn.le,ntof'lhe,¢~)tlttact1s1 sbnU{l.rly~, not'Uunlquescgment5uchus,(1/);bullt'probnbHhy 
distribution of such segt.ue.ntsalong thect)[JU-act ~m:rveCCt~ BecolJs(.t·tradltlonal A,bodglncs' 11cceSSlO 
ltlod' 'lln~lJr .I1t:1ti~·(jtillc is confined .'? that,l~lIl(l n~n .. Abodgillesh~ve .Jlotpt-eviously .'w~inted forugrlcutmnll 
iorpastoral ptlrposes~ th~rei.s llopossibiUty ofexp~rnd.hlg Imuitionul AhQriglnesfe~tsting.tlicccS!i t() Imui 
Ulldet flntive tide. Thus~ given eontimtingdeuulllds forhtno tor llon"ngrlculturtupurposes (e:g.mi11iJlg)~ 
lnuUtional Aborigln~s'ecxpectationsnboot thek li~ely fH(Ureitmd llOldingsmllSt bedlittlhey.tlte tess lhim 
pt'esently~ FJ)rth~r'f;f()HQwlngntl inithll expmpliutionof Inud :fOt use by n~)t\";AbodgInes,, tt'aditiortal 
Aborigine.swouJd 'expect: thut thiseucroachment wouldbeconthlUing,il.nd p()t~imply once .. for"llU. "r1tus~ 
the burden for ltlldldof1ul Aborlgines lSlhnt:'111eirlt1ng..:runeXpttcledbmd hnJdingnlust lw .tero H.e.(J! in 
Figure4). It iSr'dtiomu fOrU7ilditionaf. Aool'iglnesto expect .that ev.entnnlly th~y w.iJJloseaUlheirland. 
ThtlS,whhout native lide. tOlditiollul Alxll'iginesmust expect tlHlteven.tuully they wIll be left with IU) 
.resources~noneofthe land resourcewhichiscentralm ,their cul.turcdmdu Imy living stnu(hutIesscntltdly 
based on charity or [he social security system. 

3~4 rlYllItmics 

Aboriginal society 

In .c,omntsttdcml\r't:mtioual sltUir neoclassical analysis. for AoorigI.ncs .. und~ indeed* anv group irt pov.etty 
- IIbygone,s~'are lJat hygol1es. and "sunkcosts~'ote Iml sunk C(}S.L$.14 Cutrem wealth .. n .... fullctitlll OfptlSr 
a~cesstoresources .. detenuines tbelevelofnccess to those selvk~.es which mO~l ufmm .. AbnrlgimtJ 

13 An);!. under Stilt: h:gishltlrmnn}~ land (:oldd tIC tl!suJnc4, 1ll.'dL1ps. t.lOtc"'~n wIth tOnlpcns.UHon Thi'! ~ll')IX'l'w~ tn he dlc:hasl~ of die 
Wik .P¢Ol)l.f.~·s ¢urrclll chum :t\gtun~t th~ QUl.!e.nsllUlU (lo\'cmmlml. As Ill).mu;ular ex\ullple. the- scUle.m~nt ;\1 t..'ial:lm.m . Jmtt uJ' the 
Ca.p¢ York bauxite rlcpoSils " <;ame under severe: l)rl,·s.~ures m the late 1950s, and fatt~119l)n!; as thij Quceul\l'md.nn~ctmuem sC!uglu 
d~yeloplU~ml (If thl<.i n:soU['(..'e, Ab()ttgUlt'S tl,!~wil1g the ~etdcmeJl1 wt"rcn~)l lKtttllitlcd to tectum ' c./:t. p.rc~tllnlt WOnlen gnHl~ b~ tJH~ 
nearest hospital at Thu.rsday IsIaml to ~l\:e brrlb wen: r.efuscd fNmuy tn Mltl)().I)U lwen If lhcnfmmh(.·", ""ere dn.~le.FmaU~1. nf.med 
police CI\tCT~t! the settlement undt::t the (;;0\1(:'[' of mgbt U1 NlWtlllll~r 19.(tl. m.UllI.led up tho lllhabiumts,. hurned lbt'll' hou\. ... ~s ,and nlll"~l' 
buildings~aJld tratl\ipom:,d dlC' inhahU;,ml~ t() other seitlcm!.'nt'\. (Rnhetl.!iI'}1S. ROl:1('tti ct al t9?5}. In NSW. Ah<)u~b"d ot:tupi'uinn 
unMt !HIe rc:a.chcd a p<~~lk~mllmd HHO. but sub~eqt!ently much of tbl.~ land \\'US r~sum~d .{Gt)Od~ln 198Bt 
14Plscber (1993. rtAl cxpres~(ldthl.l' (:l)mmonl} h~td 'I"WW that "AU t ~nll :sa.~lt!l£ tlllhllt dn~lic tblflP.Ii,m:~ reht!!,,!.' {mrt tltt' flOnnr~ or 
the past were not caused hy. this genemtmn of ~\tlstrabllJls:' ltu; stlU wlthm h¥m~ mt:mOf). hU\\eC\{'f. flu! Alll;jl'1gmc~ ",'ere mdy 
enrolled as AuslrllUan t:dil!.m~ by Ute 1961rl!ft'f(!udum (111 wt'~dl the:\, ('uutd not \'ut~l. of bcmg ((,utfiu(!d trillmtn:ulm: rCfiCt¥f.H' IlIld 
pftICC.S,of nm being permitted to ownpl'0p<H1y; ofhavUlg. Ihelr tmld laktm for tnlllHlj? ltre'lp'l!'4'\n:enf thl.'lJ' ~i!\lu.!'s Md, til tlt.t!t:il!\l~ ut 
Ihe Mapmm people, h~Wit18 their hmtli~S hlunttu prevent ~l ft'tutn (Rnbcf'iS It)1S. R()ll#rls t.!1 nJ lQ'l5}, Th( basil> ill the Wtk pe~lph:" 
tmrrcnt claim is just such dlspossesslon. Or of huviI)g nshesto!>uu!mgs u~.!.'d fm {;('1llilruclnm flnd Wi Hiwmln. l~tgln!l ~md E(tu,d 
()ppanunity Commission 199()j, orbu.ing oountcd UtatUltj' in the p<)hcy "m:us hkc hmntUl {nutb.1U, (fluut"" Rlghl~ ~Uld Ellmtl 
Opportunity Commission 1988). 'Voutten U991a)c.tHrUnelllcd; 

We lu.!CU' 11 lot about guilt thcs~ d;tys. butotll~' from p<:oplewho 11m dcuymg lheir t:mllt. Some 1Iin; they shmlld noll~ t'.aHt·u Ul:l!lI1 
to do justice for Ahorigmcs lw:cUI.1sC they 1U'ennt petrmmiUy respollsible fm' what ImF~m'd tn them TIH.'} l.wrk !ht.lln"<.fh\!~ mto 
positive paroxysms I)f guiltleSfjllcsS. In whut other l)pbfn~ do we regard gUdt ij$; the(m!~' fl.!il~m!m atUnn. 5Imuld Gra.u'I,'dh.· 
Sbarp and Wilberforce h~\Ve ignored slavcf}1 hecause-they bad nm t.illl'lcd 11'" 

t" Novcm~.r 1993. {Hl t.he comimlcd .~Uutj\lt~fSatlCS of "Ct)$stal N1sht" U9.:t1i) and dle mllHlf d~IMhbun nf the Bt'dm\VaU, tht~ 
Speaker oflhe ·Gerillun Bundcst«!t S.ll)U: 

Whoever believes [he t'ltn}!!scnpelhc hIstory uf Ius millon h}' !l!aying Ih~ thaI not ., p~tif(;JPllle \\1U hI;' Ww·)p. He ~Hml .. ttl 
bre.t'k wHh thing\! hit' cunnot hreak with. History docs nOI d.t'it'harge utlvbmJy, We nrc oil mvn(\(.'tl amI h:lliC to t.(k(· H H'Vfi' as 4\ 
hcrdage undut thl: same tim~ us achlll.!:tc. The prcscnll!cllermimt Im\ Ull.1 made lI'iclf guilty nf f;)nl1~rultne.,. UUI.(odaY\\1C' would 
fn.i11f we would not luke Ibe !ilsp<>Jlsihibl;y fnr dms~ dit;~, What nWI!.t'ff>.;" to J!;!,!m ftom thl:' p,,'{ UI nt'<fin lwf lIg.Uli tu tW'tIUl~ 
guilty some dtlY ... ' (Professur RlIn Sos~mUlh (If)9;l), "Nfl fUHI} hnt" to tlrtly,.". Spcechi"l\i~n III the (1I;'WMU nuu.dc\i'j~. 
9 November; rcpofle.d in f)t~S Pdrlit;fllWl1I41. No,·m·41. p.1. B11Jm. 12-19 Novemht'r~ $,hp;htly (,'ducd fmlU u tran".lauunkmdh 
pro-tided by Professor 1)0 Monegofd. lmilluu nlr Lnnd.IA1rlschufthchc Mm;ktf.orst;hun!! cler Fm ... dHU11:tslln~tnh lur LnuJv.UfM:haft. 
Braunschweig" Volkcnmdc) 

In eomnwtlting on notioll!'; of guilt" Huhnc (l99.~. flP.56·51) nrgul.'d: 
... I have cnou£,b trouhle hearing. flUd propcrlyhcurml!. pCf"lomtl tf.!'ipotl!lihllH)'. fn! Whllt 1 lllYf!>CU hll"~ dun~ 1 run 1lC".r!'ccdy 
willing to bcnrin addlhon my f($lm!l~ihihty us i1C:ltilj.m~U help brmg: aOOut wh~ltt"\'el' IS pmrX!t m du'! uge It} r~p;liI db nm" 
eti!Stjng. 
1 t!:lud Xlg.'lill and agi\in that W~ must nul hhtm~ Ph!S~ltl,duy (icnutlu'l rUl' what Hitler dld ill dw war ,,' On/} wOlid!.'}!) W}lNhcl DI."\UI.! 
~utl O(mdton JJ. w(J\.tld say that Ocrnmny h(,\;lfS 11 tllHttlU.l1 h:.g;ucy of lUltlut.>fablc- shi.um'. for till.' Holm:(tusl 

We nughtrcnCCl that tlH!.I(Hltllfly -rlOCQ not confer nnmulUty lJom trim!:!> ngtlUlstbumamty .(lnd thaI.. when.~ '"11th t"II'Utl'> h~\t" Ot"tUlwd. 
it f'ii m.WeJisnry "It} ink!." it tW.!:t flS tI l)l,~tlhlpC mU)illlhc Stl!ilU 1Ull!! usa dlatgc", 
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Austrt11httlS take tor gl'atil~d, ~Andwhicl~: .prov.i(Jenl~mennS;forpnl~icil}alloilh~ desIred $(JCllHtlCliv.iUes •. .In 
pnnicuhtt! cnn·~nt. ncc~sst() resourcesaUQwstheturrentgenctatiQnlP tml1sminosl~ bscquentgcnetations 
t\ desired inh~ritallcei n (eill) so fnmtennLf,Uld·<l1J Imrnl wenl th~ 

Otherd.Yn~unic ~lspectsarfec(;nlihers lUld . .pas(~J1l11sts~ 'T()lhee~tent,lh~\t,un(fer N!(J1JotAbodgincsgain 
title .tomhlerals:.·miners.~Notlld·b~·Ilfrected.· J·lQWeVeJ'-'.·~hut;wollldh~lppen .. Jn thiSqUSe is iha.t th~ tit/e·to 
mijlCOllSWou Idtt"iU1sfer, froIbtheSune inqucsti.ollto A bod giJtes~ .. Unless the rntcofexp iOl'tnionUlld 
e>;plohation diffe.ted~twfJenCrOWIJ·:~HldAbod&innl.owJ1el'shlp,lhercls~1nlikely.tt)benlljajQrdlffcr~Ilce 
b~(WeeIl·ltlinerul. exploration underpreSUi)t:.lnstltutionul structureS.Ufl(llt) t,ernn~lveslJ,1lcHlrcs u noer' ,M (Ibo. 
13tlrt!ett09931 ntgueo; thatQVctSetlSexpedcnccwlt.ltmttivetide suggeststlmtnboriginnlpcoples nre ttl Ien.~t 
as willing tO~lUowminel1\l cx:plonttion.nslstlJe SUHe, IndeCd t to'the·exlCntlhUt the stille 1s providedwhh 
gre(tt~rkn.owledge~nd beuer"bm;gaining power, it migbt be rea$oj}!lblyexpected.~hnt Aboriginesmighl be 
moreeasHycollvinced toaUow axplot'tltion11nd mi~lng thnntlle ~tme. 11Je m~jl)r cavcuttothis arg.uJnctlt 
isthnt,\\:'beresitesare hwolvcd which tll~ein)p0l1nnt 10 Ab(wigincsint1cuhuruJ Sense, they HIUybe less 
willing.to pertl1ite~ploitnti(')Illhnn the Stntewotdd be, J'.Joweyert Int.his CtlSC" it could well be argued thnt 
,.lrtespectlve of title -expl()imdoll sh()ltld not be permhted \vhenrmrt ()f sociClYS p'u1tumljd~l.nity is tit 
sta~e. 

Totheexteljt'thutMalw~tlhanceSlhe nbility·of.atleasl some Aborigines to.tlccessn utility lrajeelQry.lnthe. 
flfture which is superiQr to thntwhjchlhe>~c\ltrenUycnj()y .. and does SQ . .ot {hccost of at most minor 
redu.ctinns inlhe welfare of .J,oll .. Aborigimtl Australiuns .. then lheMa/m decision is mote likely to increase 
Australin~s, w~lfare tlum to reduce it. 

Non"aboriginal society 

OneoP the COlwentit111ttl ~~rguments ngainst governulent: regulntion of the eCOllomy is tllut g()VernmellJs 
intervene Inappropri tltelyand distort resource allocation. Becnuse government hnsextCJ1Sive powers of 
command~ it is likely thut the degree of distortiougrows ove .. time. If govenuncnt can ever be induced to 
telinquish its powers! the .adjustii1ent process cun bese.verc because the degrec(Jf d is tt1 rti (m is sogrent. 
Thus~ for.example.f economt'stswnrn .against 10 ng"'tenn relIance on ptiCecOnll'()ls -the 111~1st.f)pectacurar 
cqrrcmexrunples being theenonnous disruptions being experienced jn the fonnerco.l11lnund ecollQmies of 
EastenJ Europe and the fanner Soviet Union with the dennsc ofceolrnlplnnning. 5 imilar arguments nUlY 
bemude in a more general social setting,. for extlmpJe~ with regnrd to Aboriginallnnd rights. The longer 
Australian society refuses toface reality over demnndsby Aborigines foJ' access to suff.icient land to 
exercise their cultur'd.la~pjrntions~ the hardcrnnd costlier the eventual u(ljustmcJ1t will be. Except possibly 
i.n the NOflhe.m Territory, Aboriginal a~plnuioJls for lund are far from being: melt tU1d the fnilurc to meet 
theseaspirati.ons 1s likely to breed growing reSentment amongst f\bodgi.nes. '11e greate,: the degree of this 
resemment, the mote difficult it may be in the future toseparategdevnncesover land froml11orelf,cneml 
grievaIv:es (e.g. relating to sovereignty) fed b>~ failure to acknowledge the legitimtlcy and .desirabtlhy of 
hlndclaul1s, 

4.Poblic chQice ,. whQ does whutto wh01nand why 

In its Mabo judgemem, the HIgh Coun .. having decided tu re("\ognise mltive title .. wn.'iextrcme.ly generous 
to flon-Aboriginal Aust:rnlians. The Coun refused lOcOIlSidel' the issue of sovereignty .. Commryto 
Australiall Capita! rele~'isiol1 v Cc}mmmlw(!afth, handed down less thun four months after A1alm Uvlo0Hl 
1992), the Court found thut native title existed on ly in the common lnw (which Cl1uld beovercomeby 
statute) rather tbnn as an implied guarant.ee in the Constitution (whichcollJd .not). The Court refused [() 
specify the contctlt of nutive dt1e~ which provided the Oppoltunity for it to specify content at !'lome later 
date; siI11natly~in a C0!11l110n lnwcolllexl~ the exisl.ence and content I)f native title could only be nssesscd 
on~lGase,..by .. case basis. giving: legislatures time to extingnjsh native tItle 01' the Court itself lime to 
reconsider the prnctlcal.effect of its original JUdgement. Further1 since lv1abo did not directly raise mining 
issues, no concl~lsion was reached as to whether ot' not native title encolnpnssed mincrn.l rights. Through 
its judgement; the Court provided Il"sultute oflimitntions" otll1utive title claims by indicuting that vnlidly 
aUetltued land was only subject to compensation nfter enactment of the R.uciul Discriminmion Actin 
1975)5 Small wonder that Woouen (1993a.empbasis ndded) commented that "the ~11ab(} decision ." 
was the mfnlmum that could have been given withnny decency:' 

15 l1u! Wik pcoplcli' dalln In .C'tlpt.· York I" Intl'fl'"unll panly b:.'<.:l\UIi-! it imcmpl!> m U'il' the nntlou ullldUt;'IIlr}' dUly In <Ivon1 the 
htntutc l,r hli'utatmnsunphcd hy thlt snuuug datI! 01 tbe Ibt:lnl Dl1,t:rumnnlultl Act-

{) 



4~1 ·S~Ject.tvec()nsUb.~UQJ1:)ljsm:<()rsel-.!qUy~,anlt.iC$hlZ 

In dleptesentd~bateuboUtth~HJgI1CO\lrt's Nit/Fo deftsi()njud¢.ngbtrulUopyoftlle9Qniempor.~uy 
con fexth~sbeen.overlookeQ. The M abc) deb~le I$H*nlg ,plnCeJlt'OlC S\Ulle tlUie m; .~. illg~lp)HlseulUle 
rcpubHcandebmeasto whedJert)t not Austrt~lht.sh(HJldseyet'tsconsti~utlon~\I·Ues ~vhlltheUnit,cd 
KingdotnJ!l ~rhere is (:onstdemble epngrucnc.~ bClweeugroupsund individuals :tllat opp~!'e lbc;M(lbo 
deeJs.ioll,nnd t.hosewho WiS1.1 to tllUlmatn thecollstHlHipnallinkwitfltile13ridsh Jl1Qnfl~l1y~ The irony is 
that t fto.tn Britai(1)A.USlrnUn inherited ·tHr()grenr tradidotlS. The first ofthes~. tt~ditlonsWtlsthe 
\Vesttninslerpm'litpliemury structureh •. ··ndedhy ~\.·consti(udonallllQnm·¢hy.11 The; secolld,grcat ltttdidon 
h\hedmdfronl the United Kingdom. WAS the ~onlJm)n J~IW" ,judge .. mIldeJnw~ wh~re, ifpafUnmeuuu'Y 
sultmcsprQvld~d no guidnnce for the resolulionof.legal disputes, judgescou.ld~md did KlnlakeuJaw 
thrO(lghiheir decisions. ls '1'0 rt1vil~ the AustraJhm HlghCmn1 lor continuIng. tIle common law ~Jllleritnnce 
from England~whtle tit thesnmetlme demanding retention of themonarc111eul link, stlgge~ts II blindly 
selectivcch~)ipe as tQ\\lhicb UtitJsh I inks tomtlintn.in.1Q.20 

Westem Atlstr~ilia providcsupnrticuJal'ly pOt1hle(1t cxnmpJeof lhfsirony .~rheQpenjt1g of the ·1993 
AlliHullConferenceofthe \Vesfem Austr4HtU10ivisiOrl ofthcl.iibernl Party WUSCh~U1tC(etiscd by (~ 
(somew.hnt uudistinguished) rendition of ItO ad Save the .Quecn'\Oul'ing the .ensuing deburc; on ft:labtJ~ 
the \Vestern,AuStl'tllitm President of th¢P~U1Ytt-,1'r Bill Jti.lssnll~ 5tdd IH~'le dmHenge thelegi.dmacy of ~he 
declsIOIlu andarglled thnttheHigh Court' hus IInorightU to ltlakethe lnw.2Lu 

4+2;lnthlced thstitutlonali.uJ10vafi<Ht 

-.......... --------~-. -, 
16 It nu.ghlOe nrgtlcd tMl the two di"bates ru"" <:1ml:'l), r~latcd 11 l~~ 1>t;'dmpl>., lmpl1!ldhlt.' to mu%'f.! towards ~njud"{i'<,mdmll rt"~lJbhcan 
(ututew.lthIlUt. InYluS thcghosl.s ()f white At.lslraha·,~ lreutrnelll pj Atll,)rlglUCS . 

l7ttl this tonshlutioilnl momttcby m:tld~nts \,11' biJlh, mllrdngc. del1th und gcnch(:!:>· radlc¥' th\1n demonstrul.cd alnbly·tOllstituteu 
t.h~ scll!cUuil. cdteria for thQ Head of Stnt~, tn Austrahn;'s ('l)~e .• tbere WllS' un addittmud ~chn:tllm ctitcnmr; dUlIlli(l J\ust:ralitUl Helld ~)r 
State wmtlq. almost jmnntnhly. mil m! un .Am~l.ritlwll ~fltlcll, bur would hil' n fl'Jfct.gsmr flml(!8\ n Hr\Hr;h ml~nuJch had bc~n born 1U 
Au~li:lllia.i or hnd.at $Oineslilgc mtgr.oted to Auslr111!lland tl)kcn OUf Clitl,ctlslup) 

18 Hulm:e (1993. pp.2S·Z91 CrlttclSell Stmle Qf the 111gh Court Jt1d¥e~ fot .tud, <If "Judtcial re..,umnt" rmt:ufl':yin!llh~ Mt1J1fJJUugCtlUull 
~yond the Muntty lslllllds. 
19 'fht.> USA.Oll the other hond. maintained lbc(,~Ofmno.n law trm.htlOti whM dtspclliulg WIth the Dnttl,h l:hmd of Stuh!! 
20. hic{ltlhoning: about breakmg "our nlmost mVlsitlJc thretlUs. to lhe U/lilCd K.mgtlorn''.MclJlchhm U991,p5) nskcd: "Whi!u the 
Crown titles nnt own the land,whu\\ilU own u'J" Swc:c dl.c Hildt ('''Utt mIt;;; Mlllm JUdPCm.I.!IH hudgol1c to f,:i..l11Sidcmbfo lenglb~ to 
dist1l1gui ~hhctw(!en suvcr~lgnty fIIld OeMficnd UWllcrstup. 11 lS hard to sec how tJlI~ cmuJd ~ns~ m *hc mmd .of ~l Sl!tHor 
paIhamcl1lnrinnllcady 12 lllotlth~ htl~l. Sm\;c pohhc!; WIthout cf(lwUl:d hClldlt. 'It.t'h .a. .. the Vnncd States or Armlrtcn which shtUellll 
common m()nat~hll:nJ OfJttUI with Austraha. dcnrtyc:()llttl\!C ttl manage puhbdy owned land .... it do¢s not 8cem trnrx1s!uhle thai the 
same; could hcachievcc.f in Au~tmhu, 
21 M1 HU5S11U was no! alum~. <lMr ('·ouft<;rmlUlUt:1d hlr> ;utm.;kon the Htgh Court {cIVet' M(lhoJ 'SIwtdd the HIghCoart ht! 
inler:pt~tillg the law or stlllNmg dIe law"'MrCnuJ1~Uld, '1 Ihmk thetcl~ CtlllCCm nhollllbc dit(.l·t:lmn lhm •. h~HJ!!b Cout, gilt':\, m 
tclatlolllO these issues., Courts arc there In mtcrpM the taw.; Ih~ (,"lcctl.'d m~mbCl·1;. nl t}lulltlmcflt I1rc the people who nmke the Inw~ 
and thnt's hf)W H should t:w "". CTn:!i:n,,'[ nnd QuekCII 1993) 
22. It would he unnur 10 as,,\()l,mtc nUWcliwrn Ao.,Uah.ln!> WIth !iud\ n'utb.ntlr. to the HIgh emut\· MaiJo ruhuS, Cham'), 09~>J 
ntguoo; "Up to lh()' Mnbo 1:1l1SC' Illl~ COllrlS Jmd surptmcd ;1 It~g.nl fj(;·lIon l.baJ Australm Will; nol OWII('d Itt tlJ(~ tim!? t11' ~!1ttlmtt<.'IU. Tlwl 
(his was a nthOll \\!~l." el!mr fmmlbe Ou\,(! hind t:nsc wlll.!re Judge nt!\c:khum destnhes lit del(ul th\! complex lHidiumml rC!;lhOiislllP 
Alxmglnes had with the hmd, Tlw law JtJ!ll vholie nnl to gIVe nany legal H~CiJg.iUllf)l)' Well. tilt" lughC!l,\ {'·nun m till! hmd has changed 
it.s mi.rld. It hus not ctcn(iUl n l~g~lI rietH.ll1. 1t hall; abuhl,hcd one." 11\(1 knder wmer lfl 'HIt! Wrst A,t\lrohtJJI t'(lUUllcntcd: "Fr~d ChllllCY 
said in .this nnw, .ip~r on 'rucsuay {thaI), tlll:! HlgbCtnut in m.:kntn\t1cdc.mplhat Ahon:twws O(:CtlVt.cd AU~lmhil hefmc EuropcuIJ 
s¢tUcm~nl. ~ did not crou!.!! il h.lg;tI fl<:liun. htu aboli'ilhud one. l11tlt ,victory fot .rmlt dC!ier\'QS: umv(.'f*Ofll acclamation" (WcJI J11151J'tJiitllJ 
1993). BartleU (1993. p.15) argued thaI "MallO did !lot bring uhout a .change III Ott' law It meH:I~! tIH(>rd~'d the Just cxphclt 
ltrltemcm fct'Jrtccrning tmtl\'C tlHe bIW}, .ftc'lIne so lttlo only t:ll!CllllSC 1cg.lslntivc action throughout AuslralHI lmd f()~cslullcd 
jjh;l5dlJon," And flot uU nun-High ('ourt !)t'lltlnl(nts clUne fumlthe West; ~H tbe l);uwin Prl:/)$ Club. SerhlllJr BtullWYU UtslwJ1. 
r~n(.~tm~ It Bjctke,It1'!terscn7 hke undcr.st~\I\dltlg of the doctrine ()f lhe Scpam!1011 ofp()wer~. I!> I'eported.w JUlVg stud "In rUYVICW. WI.' 
High Court hnsovcflilCppcd the Ime \)1' the ~cp(lnnlt1n of Pl1wc.!'!). and tlll'i madclnw" «'hitl1thcl'lrn 1991, {\ July. p.21, On;n Octoher 
! ()93, OpposItion Sbndow Spl.'cud MuulItl1r ur Sllltt' Rl!flh rcvt'tlfcd lums!!if m; (til unnll.;(m'>tru~lcd 1915 tmllicrvutiH' 

Tllere nrc a number t>f pt)~111ble ·reform npllUll't l<)r the P{uharlTellt WHhout CK[lrC>I;Mng iIfIt pf"l.'hmmcf.\ ur .f1J.:'ccl,l,l1nfy Cndtlf-mg 
ililY of them. they inthtdc Iwcrythmg from ", or }ts III', thC' Hlg.h C'ourl'~J cUmlill!{c abnbwm 111 my YUfW 1llltrt' ,'> n dent 
\tIl;:"!llI{tC' for Iho. Court unt.l thntlli lnhc mmdful of Ihe unpile! of it" dC'(:'lI1HlIlS, 

SUlCl't lh...: High Court is c!itnbh'lbco under Chaplct' HI (t.s.1t 801 of the ComUWnW!Nllth CUI\I,l1lUUUUl:I CimiCmml'tll ,'mild nut. by IUl 
~xecuuv.\.! <If't f>tcvcn hy Mutntc. abtiHsh the Ht~h Court (if only f'K.'(;ilW'if of tll!~ j(ld#;tt!IO(·ttJ'I~Ulg tenure tlnut then 10th hlf(hdIlYs.). 
although it (.'(luld no douhl uUlke the- ("~l\lrl\ hr~ ddfuiU\t. C"mo,.s,vc£.twg of Junsdl£'lions h .. ·twcclllhc SUr:li;rlor ('·mnil> of lhe St.lle", MId 
the Comumnwlinhh .!Illite lute 1980$ mode it pO!\:'iible fnr nn)' ctrsc. indudmgcfllI'l.htUlltlml.l Hue"" fn be henld III lilt' Stllte f)uptcttte 
Cuutt'l.h ift not difficult 10 Ullagine the !.'I)!lscqnClltcs of ubolishmg Ihe High Cout( . Ml!..'h M () t:ompl!.'tely {hn~tcllt mtvrprct.fllmnt> 
of 1> .• 911 mVf,mthc gcmmtllycollservulive' JUlIun.~ of the lcg.d profclii;;;jO!r. it f~ velY Itut:.rl!~tmg to .(:ollsu.fI:r {fte PWfC!,r,UlIl \ h.kely 
rcsponsllUl {\t1 ijU·~)ul "Hack (Ill th",cmunry'~ ptCnllCl1 Ctmn. Jilin!> {llttlek on the HIgh ("m~tl fut "mmrl>Ul!! 111(;' mfcuf PJlrJmuH'ul", It 
il; eummsthat lhe rtf!';l I\Uppnttlll{! tlUlll1HiUIl Rl.'dh used WU'i. b(!ln the C!ttUlt:cUor or the Umv~r"HY or Sydm..'y. {l fmmct' Ptofos\(lf uf 
.English. 



Rummcr978)(u'gued thut it ishel~furtoseei~lst:ttUtf()ilUlchungehlOJllnd(tcedlntl0vntit)nCOluext. 
:Itiduced Jrtsdtmiol1o,l tllnovntionll1uy simply,~ Seen nslncorpornting some dyn!lmtcsJuW(!CQllQn1io 
tlleonesoftegulaJlou. RttWm arguedthnh wh~t'e ~COJ10nlic. tot~es change the profitabilhy of illstitutional 
sttuctUI'CSttlle existing ,lfcquUi brlutnll blllt! nee of fQl'cesthat, led to theexlstin~. s.et of iustitnti oosaJso 
ChUIUz.est and thesecll;~m~es 'wUlhmdto thedevelopmentofn new institutional stnlcturc. ,Where 
(!.r()g~JWllS iustitutll·mnlch4.ngeocctu~s '"', e,g.lh~ J!igh CourtisM(JLwdcclsion + this i,nstilutipnnJchH.nge 
utsochnnges the value. otf(\cmt rewards, nnd sH111lntly lJ.UJeashesfotccs fotfuttherJnst~tuuonulehungc. 

Thec.\~()"qtm~us InstitudoJ1alehunge ()fthe .HighC()iH:eS MaluJ decision led to ll)ujorperceivedchnnges In 
the v~\tue of land. These changes help explain .the Iobbyingofgro\lpssuchttsmhlerSlopreserve their 
existingdlles. ~nd byAbodginesmclaim'ItmdullderMab(J,prillciplcS~'u.n{luttcmpts Qyboth'gmupslo 
extend·thcse pnndpleS,(cf. secriot14S)., The.ro also appetlrS fohavc'been deliberate dls.tottion of the 
lIkeJy changesnrlsing fratll the MaIm Judgernent tt$ those. who "Hwe perceived they could be detrimentally 
.a[fecte-d by tln~deci51on setout tocugendcr feru'uJ fneilltatetlleconstnfcdotl ura grllndcmtlitionto induce 
gQvemmeuts,tonuUlfy this Judge1nent., Thes,!! tl1tiflchdly'"eugendered feurs were probably .rmnecessudly 
heightened by some pm;slbly ill .. cnJlsldered clftlms by Aboriginal groups nLmostcenainly not justHled by 
the Mabo decisioll.although it iseusy to nnderstnndwhy suchcJalms bave been m~ldel3 (cf. section 4.6). 
The response to institutionnlchallge wiJl nlso depend in putton,interest groupsl resourcecostsorsee.klng 
patticularautcQtnes. , And it doesn'ttake ullecollomist to renllsethnt non"Aboriginnl groups ute Ukely .to 
bebetterresQurced tbtU1Ab<wigines, pluticulndy t.l'adilional Aborigines most,uffected by the .MClba 
def;ision~Z4 Allhoughthere hndbe,cn reported tensions between Aborigines directly involv('!d in the 
Aboriginal and Ton:esSU'uit IsluuderCOnllllisslon (ATSIC) and theCouncll fo.r Aboriginal 
Reconciliattont nnd other Aborigi.nes ... e.g. ChMles Perkins} ctaitns about t!ttn llnreptesemat:ivc elite" 
(Sydlll!.yA1cn'llttlR 11(:'11.11(/1993),. these differences appear whuVG been atienst paniaUy thrashed. out at the 
Eva VaHey meeting in early August (l\1ackinolty andCflumbedh11993 .. 6 August). 

Be.cause of the loon] 11ature of 11lUiitiollUJ Aboriginal society. :md because dispossession since BUfopean 
settlementhascontnbuted to fragmentation of Aboriginal 1~I'OUps, rhO' cost of creating aneffecdveunifled 
Aboriginal reSp()rt$c to iWcliJa was likely 10 be h.igh. Conversely, since the mIners already bud effecd ve 
lobby g.rQups,undcould link into lobby groups similarly affected by l'i4a/Jo such as pnstoraJjsts~ their 
Costs of orgrutislrtg to Hlinim.i.se theeffect~on them of t.he decision is likely to be low. It is nl)l smpt:ising 
to observe, therefore. that the outcome of the A1ab(} response process generally favoured n()n .. Abodginnl 
groups by switching (he focus of the debate awuy from native title and towards a. priuluty focus on nOll'" 
Aboriginal titles. 

4.3 The JawyerS' 

Lawyers' reactions to the High Connfslv/abo decision ha~ be,cn as vazied as itl the wIder community. 
For example1 Howard (1993~b). most of the Jegal rClldings i11 Stephenson and Rntrlapala (1993), 
Connolly (1993) and Hulmc (1993) are condemnatory of UH~de,cisjon whc,reas Nctthelm (quoted in 
Pearson 1993) is appareutly deUghted by the decision. and \Vootten (1993n) gave '~u cheer fnr the l\~nbo 
tludgersf! while arguing that lithe Mabo decision ... WHS the minimum that could have been given with nn)' 
decency, rl25 \Vhile Nettheim mny have been delighted by the judgement. he a1socatttim1.cd th~ll"The 
MClbo legclcy remains vulnerable until embedded in Constitutional or otber in~tl'umcms cnpable of 
withstanding political cotJnter .. pres~urestl (Netthc.irn 1993~ p.29), fntriguingly, since Nfabo is widely held 
to huve finally dispensed w.ith the doctrine of tetra Ilullius~ Gibbs (1993. p.xiv),. f01111er Chief Ju~tice ()f 

23 cf. Wootten (1993hl 
24 Br~ntllIo 0993bJ noted: 

The only wcn·res()utc~d Ahnn!tinuJ orgamsation" <l.tt' th()~e thitt tau" {flCo'1f 1.'~\I .. tt·rK('· to gov~rtlmt'nt .', Rut fUli.!Jt rCllr~MmtaftvcsJ 
nte unlikely to command lItHV(;'fl>ul (tJlprovnl (r()ln Abmlglllal group .. 1l1lSP1!:iotl'S nf pO\icmmcnts th>m8 ptnmpl denl!> \\',111 mmer)" 
and paslonilisls wantmg to c:lnnfy dOllhL~ ah()Ul their hUes, .. , 
Muho" the republic dc:hate. Ilpd du~ approachm~ flfSl (.:cnlur~ of fedemuon plmfldc rcul nppofUlilltiCIi .md d,lIl!!crs for an nhcaJ) 
ov~rstrctched AbotJgJlltillmuJershlp which ha'l IU'Vt'r hud tht~ ('C\i(lUrt',(.'f) 11m t11~! wlimtmtly !if mmd ahuul OUlt'OUlt~!\o nr pmcc'>'ic"I 1u 
readily aduc\'c It"! objccllVC!l. 
WWIOUI real Aborigill~lllt!lldershlp at It ntlillmal I,'\cl \\Iur.:h I ... !;t'~ntl\ hI.' m:tcpl<lhllJ lu dIH.'tM~ lm:nt Ahutlgllllll group!:., mmlj 
()pportunjllt~" will be to"t. The mlllel" alld pu"tornh"its !Ir~ muted nO! out of ulco}o!'It:<I} pUnty hut h~(.,m ... c the II' 51.'11' intt'fC"l 
d(!l1mnd~ it 
11\(1' g.rc~lt!.'r the uppmHIllIItl'\ for AhoHglmd ngills llrlmkmg unto the nauunat a~cmln. t1l{' h)ughcl lhl: dClnand!; !lU AbuH,t.!Ulid 
leaders. Thl.} nakes lire now tngh. no! only for the Ah<Hlgmc't, hut nISI) fut thl.' mUH!r!' ,tnt! pnsmmlJlill). 

25 Despite r~iol~UlI:t thut "HnppUy the Hl!!hCourt IS llmcnmplJ!)~d or CClll\ntlllS.ls", Wootten'?, (l99;\(t.b) "V" t'M,!\}iR Oil M«ll", Ilrc 
profound annlY!it'A> of the {~·uc~ ralsed by Maho uno dl.'!umt rebuttal~ .of "Olne flf the gto\"cr myth'i about Ah()rt~Ula .. , AJe,llw I.Uld the 
htw. 
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theHlghCoUl·t,chlhl1ed 11 the expression 'terra llUUlus· s~enlstohuve been lmknown to the common 
luw.u 

A lDajOt conce.rnof sOIllefeg~tlcl)Jl1I11entntorswith the Mllbo judgement: WaSUU\l the High Court ... quite 
explicitly ",.ovetturnedwhnt had \videl$' bcetlbenev~dtobe the acceptedlnw oipropcnyon colonisation 
and the judgenlent was Se<!ll as InventingnewlnwQrtlattd title. Forexu,I11plct h was nrgucd inBwJ I1g 
(199.2~ p.R). thm Justice JllnckblHll in A:1tlin1mm ltNabalt(} Ply Ltd IIlmd found that, while .it was. possible 
that lnHlv~ title might bavenppUed to Ausmllinnterritory. itwttsexdngulshedmtlhe accluisition of 
soveteigntyby the Cro\vnH (el also Connolly 1993t p.9).. Howevet~ the Hi.gh COllfi~xpHciUyar~ued 
that 1t was applying Eng.lish cQmmonlaw at the tiule of8uropeul1 sCUlementof Aust:raUahl detcnniniJlg 
theSt~Husof landt.ltle. The CourtJsview~ reflectinghislorical evideilcesuchus Reynold ls{1992, 1993). 
appettrs to betlntt the common law which tlpplied at thetime of European ~'(!Ull!m(~nt af Austr"IiCl had been 
so wldelymisintcrpteted that justlce requimd a ntdicnl reassessment of Ilutive tiUe)16Qn this view, Nfllbo 
is to be seen nSl'ecognising dint native title a(wa.w~ Qxis/eflanci husonly been vnlidly extinguished in 
cerudn:c.ircumstances. '41 

Bartlett (1993, pp.14-1.5.) claimeddult there \vasnodccbtmtiotl.m Austroliml courts ttpoJlnutive tide pm" Sf! 
atcomJllon Jaw utUil Justice .}31ilckbum's decision in MilirqiU/11 v Nabalto jn 197f1. . Banlett argued that 
Blackbunl's reasoning in lhisc.Q.se explicitlY l'csledoll how native title had been llppUed in odler l!nglish 
cOtl1monlawjutisdiclions. Buxtlett nrg.t1cdthat Blnckburn "grossly misinterpreled" US htWI28 duH njudge 
of the CunadiItll SUprC.ll1eCourt hud descl'ibed 131ackburnts ~U1niysl.~ of Cunndinn Inw as Uwholly wrongU

, 

,und.hudmisttpplied New Ze~\htnd law. Bartlett (1993, pp.l4-15) concluded: 
Blackburn j's~UHl.ly$is of the nati\fclitlc at ·commm) Inw ill ;111 three judsdictions MJshopch.\!)sly Onwedalld wrong. 
And it W{IS dear thatlt was wmng ttl Umllimc nscomnH!mmOrS made deflf. The High Court soon after ()pincdthut 
the dc,cisiotl in Milii'r/.mm wns 'j~\J1 arguable questioll ifpropcrly raised. 

The above legat responses may also be seen as p~U1 of process within tiu:: legal profession which may, by 
intellectual or professional influence 011 Ulecurrcm or future High Courts, or by pubHc choice processes 
affecting government, bring about modifications of the original Mabo decision. 

Because appeals to the UJ(.'sPdvy Council had effectively ended fromall AustmHanlegaljurisdictions 
bv the 19805, the Austmlhtn HIgh Court is the fina.l arbiter of all Australhm .law ,including: common law. 
I~ an ecoI)oll1i.cs and policy context~ the key issue of the t\1obo decision is that, since the. High coures 
A1clbo decision is not able tn be appealedt it nppenl's to be unassailuble except to the extent: 

(n) native, title is \'aUdly extinguisbed by State and/t.w Commonweahl: GovenHnems. with 
CQIllpensation forextillguishment after 197.5~ 

(b) the COl1llTlOllWealtI1's l?ari!lIDiscriminationAc/ 1975 ili rcpeaJedor suft1dently allll!nded. 
petmitd.ng the SWt(Js to extinguish native title without compens; POfl fcC Brennan 1993u. p.30). 
except to the extent required by existing State legislatioll (~f. Mabo !992. n.659 pet· Toohey J) 
although this existing legi;.;lation could, of course1 be umf'udc.d to eliminate the need for such 
compensation; 

(c) the Commonwealth Constitm.ioll is amended to penuit extblguishrnem of native title without 
compensation; . 

(d)u subsequent. C~lse enables the High Court to "dislinguish lt the A1abo case n'om other c.nses, by 
finding that the facts of A1abo are different from those of other cases. thus enabling the Court to 
essentially develop or refine its approach to native title (c/.l:tm'bes 1993. p.207). 

That is, the Court:s decision can be taken us given~ and the econonlic implkmions of this decision 
explored; at, altemadvefy, the economic implicati.ons of the .A/abo decision could be compared with the 
econornic implications of policy uctions which seek to wholly or paltinlly negate the principles enunciated 
in NJaim. In this paper. both options are explored. 

26 The pll.te,em High ('~UUrl hrl.'i not been 1IVCr\C'to lhowu,I!h (~!"pJ.mu""1 nI 1I,~ I.t\v C' !t. It" nldlf.li ll'\I'illlti 10 tin: ' .... (;'uit,l(l" lnw on 
'Ij..92 Cd ('oper 19c)2, unt! rbl! ctilKttl (tIllIllll.'nl nn tIu!> rCW;fon hy ("OIlIlOUy t9(13. p.:\) .:dlhnu!lh the ('"llUlI rCfclllly p.l'i!\cd up lIlt! 
eham;c ttl dll smul'If}) nns.90, p!l'1-S1hJy Ul .rtl spmlliiL· In .Ihl' harsh t~tilu;Nn it .1Itl'llch"d 'lflL't thtl' M,lh" dt,(.', .. HlIl (C"'lxnI99JI. 
27 Etll.!:t<tUUy 1:l.:pla1.wd h), Cimuey (199:\) (rl. footnote 22) 
2~ TrUlm:nUy. US {.ullImmx l.tw un native title Witl> ClIiohh"hcd In atl IS2~ Suprcntl.' CmHI.t,~III1\~ Jolmwn \ :\111mtt,\h JBllultm 1")(H, 
pp.f< HI). !>Utne ;!{lO )t'tlftt nftt'f rust scttll..'\lHml nf (.'oit1jl\lmtal Nurlb Aawfh.',l, Austrl!im. hkc\\:I~\.·. hmk UhtlU! 200 yc,li<;!tn!U fir'll 
s(.'uhmll.'lH In ad;.mlwledl!~· nU!l"!! litre ill Maim, 
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4 •. 4 N(}n~\I'\horil~'ines 

NOll"A:botiginul :res,pollses lalhe Atclbo dcctsi(mhavelnrgely .beenC9tlcentr~uednt tile npopleetic endo! 
the'b}fstedfl spectrum .. ~1cOmlrtm(f1993~ p.ll)~omnlentedlbnt.~lltlJune lust y.en.r~ the High connor 
A.\1strtilitll'Ock:ed the fottIldtnlons l)flhe sQ.elnhmdeconomic future of the: ntttiQll, tI . As the 1t1aba debate 
illtenslfled.Jn .1 99lt politicians nndothers gorgedtheulsctves ·\lft· sp.He.il~ltinst Abod,glnes .. Sadlv~lhe 
Prltne~1hlisterfsple~t lluH, t ..... we should ignoredlc i~ohtte~l oUlore:lks ofhysteriaAtnd hostiHtyofthepast 
few ttltlllthstl (K.emln.g 1992, pAl hus\ with n. tew hot1otlrableexceptions~b¢e111nrgely 19.)ored bynoil" 
Aborigines" . 

Severall)(her stxetUlls of eonseiousnessubtmt Nfa]m maya.lstlbe uatec; tbeseinclude: 

1. rmilribuml~s' fa tnlC(U'IKJil1~'.Ofle uf thezllle problems nfA:/(llu, isthu.tit 11:lSct'euted uneen;;lJnty 
nbout land tftle lU Austmlin, {c;.g.Nlorg~ul Hit, :""" <if.5 <luoted .t\f the hend of this lr~ped. (Jthers uppear 
tQhuw~'set outt~ deUbe.nt:telyeng~hd~~r t"unller tnlc(!nt(intY.llOSsiblyt(;leh~lCetbate·.funbet' tensions 
ullddivisiousiu ;he ~C{;;Hmlltluity. Forexmt.tp]c~ ~1r J. Andets(}tl*. Opposition Spokesmnu on Pl'imary 
Itldus(ryet)n'mlem~d(Jult t'[torestsarelllmost enlirelymtCro:w.r.\ Itlnd nnd:the industry needs to 
knO\~ tiulckly whetiler nath~e. title mightt\ppl)~ to th~se forests. {tud what llmt Ulightl11e;tut 
',(Andet·soIl 1993h) "'. but.~, since fOfe!iIStlre t\ if.t~ldlrat(·d US!' rnther tban l~tJnUU Crown Jaml.l,tisnmst 
un1ikelytheywt')uldbe·ltffe~.ted by theA1tllmjudgenlcllt The Sjml~ spokesmanalsoctnlmed Hurt 
tlf:nrests lIre nhnostentirely 011 crown land lHld me iudul\ttyis.l~()nCemed that if tht~ Sta{e~ lose 
cnntn)l ~r them it ct1uldend~Ulgel' the environment und possibly reduce the sup.ply nnd increase lh~ 
pdtie of thnbet'" {Anderson 111~}Jal without l!v~r identifying why Abodginalcmnrolof fores.ts 
Wtilutdendatlger the e:nvinmment.iet!tlmlC reduce timber supply. r:U11hcl\ h(~ar.gm~d tbat t~If 
forestry depnrtnlCtlls.can no longercuntrol our l'nrestst ·"VllO willcnsurethc)loperute on n 
sUStmn;at:detevert when it i\\ '\Ul ~.trg\Hlhle cast" ns to whether or not fOl'e~try d~paj'tn:lems,uclUtdly do 
.... ...eforests on u s,ustalrlable b.a~is (e.g" EcnttlCic4llty Sustninable l)e\;lf'lopment\Votkin~ (it()UPS 
191t p~3n), 

2. PS(!llt/U"JliMtJrical. ~lr, 1':1../\t Mnrgan of WFestern M,jt1ln~ Corporution hasconsi.slently argJled 
dgam~t the fhghCoun\dfcl~i{m 011 Mubodechiun. Uesplle \Voouen's ·(199:;rn cluttn that 
·'Mt)rgan.who represents m)body~g:ets·~nommtl~j)nblicity f(~r every ~iU)' sliltenlent he mnkes~'" it t~ 
worth ·exmtnning smtteof MOl'i!~m\ t:hurn~ t';)C:c4\Use they reprc·setlta common n~et:ne .unon1!~t lln~ 
arp,tunents (If those \Vho re~ntutel!f deny tbeteghlnmcy oftbe Altlho dt~ci~ifm.Porexnmple~ ~1orgnn 
t 1~~\}2a~p 4~ empbasts In nrigimd) clainlt~dthat: 

lh~ ,amt.cx«d.um (\~}ttn ,and: til\." l~nl\.hutlntlnn tlf Al:lbuf 'PhiUl~f ... nimmt~'\nm W~t\ bil.~d: {In lilt' 
nnd~t:\l~~udln~ that Au,tmhatmltl.l;.' Nt·\lil.t~.\.damt lOr Nnnh t\InCftrJ. ~\il~ 'll.'nJ nul1U1( nt~rm 'tmUJu~} dtd 
.ntH m~a.tl. that .a i.mmll} WIlted umlt.'r h't'tiluulhu", htlU b* hr: unulhidmt"u H ~,JJuM al,;;u mt.~i'fnthid 
It tbt· Ud~~~hJtrlJ1t\ of: u ni:'u:ly ~l'\towf:t'\d'mJntr>/ W~'le at \ud~ ~t l~rmnU\t,' 1I!{'UfA' \dd~·\:{,r~l.Jmwm that un trent} 
l\.\>lJJI tht~ln "nli, pu~'~hk.th.t·n t~!.rra nulhwlI aJsn;IJ)fJbed'ntt" Atxsn~tnC''$(lllnu \\*,·h:.~l' Cnnt :atht Hanks 
dl\l',;n~:ercd.iljl'i'r"'t· m nuuil'lt'r. h;tdf(!\\; (If nUl:iHthl"'., ml(I hudt fJnt~ UII.~ Uln\t ptUlUU\t HI ",hl,f!t~f+! ' . 

.. nUl :the C I ~ tU~.t"i.\H'.fC' fha' a, lar ~\ .. C(l(lk mId Uiml.:\ nn.dd4lb·'1t~1\"'\ and tlu·) ,\,,'n,' (fa.m-,.tidang. 
at;;tmnJ~ll~Jl:t·t.~Uld Ii..~mlll'ffn nh'\t't\i~fS" lilt· Abnri~mL'\ 1")\Th.1;,'''~l';(t 11 ttu'~ flt*,~c~~'di1t ittL md, illl" fUO'S' 

pmmtni' Sf~t.d f~f1~~U*Jl,tmfun,. unt~ tItC' tm~t mdlmt~nt'lf} fi,OUJ.l ,t«trtuR~'" und it (.uitnce \tihtdt dtd nI.1t idh~\V 
tht"m t(J hum a. f.'l!:Ihlh::.d J4i{tth;'fijJf hl.;"~lUld tilt" nnm:~drtltcklnlilnp ~t\lttp. 

"nl.C h)!;}$;· df ~ftu'gruf \~nnt:''hlstO~l mrns nnCt'Rli." and 13ank \ heinS ··paml\jl'J,km~. a~(nmplhhed mld 
eminent (;)b~.cr\:e'r\"(}f "theel R ' But COllI;, and Hanks onh' tmver\l~d tht~ e~lst coa~t nf 
Auslmh.a, mhlmade ('\() m~lor tandm!!s~ dIe) Sa\\: IJOlhin:il of dui ulterior. (:md twn'ltt;\nl \-\'Ith m~ 
ilbori!;.~fles'neilher~pnke un Abtuil!lmd lungua~e) Tht·t'efore Uun~,~ and ("'mlk "''!1:11lneltt 
(')hse·Micf'1, "thuughthey n t .IMvchc·cn ' kne\\ IWU In IlotlliltJ.t tlf "the (" t~u.:t\" t.1t AborIginal 
pnpufatiou:\ tel, Re}':noJd~ pp.lt~ !i;l,,54t Rcynord~ tl<}921 \y~tem~'.tH:uH);demnH~ht~d lhl~ 
nrgufnents tbatcigltteemh ·cenfury Hut:h,h and lntematttHud hl\\' sUPJlol'ted~\prtlpriatiuu of 
J\.h<lriginaJ lund tn Aus:tmH;.t. 

On the i~~ue (,~f Atxlttginc\' ht.~ing ·'a.tsuch i1 fm.m1ttve Mate oJ (kvelopmf.~nf·. e\'tm it ~Jedf~mt~t ntltJ~ 
,~fdhll,i,'~t like lJuhne .( 199:~. pJR) \\U\ pt~rUln~d to tlckno\vle:d!!e nhutlt~y',. ~n:~uml~nt from nillm/~1l 
t~f tht Nun.;fltllii that ". the \lam:lard(lf bving of tht" Au\t:ndian.ahui',i!!.ttlC' in MI) t gUn f';:l~ml>itredl 
favm.Utlhly t~lmu~h ~\ ~{gtumi.t thai of the grt.l>m mass of numpelm~,~' rlt~~p:it~ this f'·n'mamlt' 
snt1llnnt) * {;H.uhne 199,;' pp3~.41.1 uf!!ued tha.ttbe ,(lclal Mrtu:f.ure f!:l\'lug rl·\\~ tf,) tbl~~~c·t1lmmi(,· 



~nmt)anlbmty :WUS deret~dve:compure(i,tothe:inpllmJ)Umbl~' ~mpedor t:!um.pe~Ul systemuod justified 
c'xl'ft)pdntiou of Abl)rigines" Innd. 

3'. (mdiseas(). ,Nuhne (19Ql.~·t1.5:2) iut.toducedhisGriticiMll of I:>e·aue ,um! {)';;uldrOtI JJ'~s ummsuaUy 
~nlOti\'c~~ lungunge iuA1<.?bt} in the~:ontext .~lt their nl'llUtll7nt tbf\t nthe~onllngrnli()n l1['c)Pl)ressit)u 
nnd ·c(mnlct\~hj\~hw'U~'t t)\:'~r the ft11Jowing ·ce.nt\J.rJ~ "to sprenducros.s thec'()l1tineUtto di.spmises~~ 
ffe-gradeand devn5mt,~·d\e AoodginalpcoplC'sand leR\fea :tUlti()uallt:~gaey of utlUUcruble shatUe~" 
UUtl1>i' 1~)q2,. p'(};", per Deuneand(Jmtdrtml a,s follows: 

1 tut~¢ l'\(t~n .Q!ik!'~d b~ ~l gr~~it .ui:stmimlWlltf"~ the Ih8lt "OUll gt1t .us ""J~\I;,'ts" us to (Iu: AustmIian nmutlumL 1111~ 
~trtl,ular lxmlt he u.;tdin mind\\'';:lS tbeenUtl: ab.seutt~ l)fn:tio,gtUlUm lil;nlhc g(\:~~'U. ~hly(.~t of A.bUi'lgmC's hUlt 
l~n dlSC.a.S~". f*.f. Uulltn ltJ~l~) 

Ex('ept for thefimdctUtlsc.Deune null (l~ntdr(m"'s,nrgumertl is t'etllilrkuhly. sjnlilar to 13h:liney"s 
l19lf») (!·onelusion \\11 i(.~h ht~ud~ this p4lper.'1te ptlint()fJ>luh;nc ~s(J;r~nl\l(mt$~etltf{ tn· he thut. ;~ince 
dis¢'m~ertUher UlUUllltnt~lr)! ccml1ictchmitlutednum:y Abortl!ines. there. \\il\S no ucont}!tpmtioll of 
{)ppre~~it;)tl {l11:de<mfiicfH 

\~bteh disp(J~sessed. decruded (lull d~'!ltJ;s;tnted Aborigines,. ;By inf~retlce if 
\vu.s tlccellUlhfe rOt" nuropean selders 'fodispossess Al:mri,gine",. iu(hvldmlHy undM>citdly wenkened 
by tliM.~as.c~(~r their Itmds "cQfl\'cniendy ignoriugt'h;u Abnt'igme~ had (heIr uwnmheriumce lnws by 
which to :pils.,son property, A ll'lodern unalllP:ym Huhl')C ~ s lnfenmt;emi!tht Ihut, SOPP'Jsing n 
neii~bhmJt~s fa.rlld~'had succumbed to ArDS~ I cou.ld justify nl):' ~ellureof {he'll' land on thebil~h~ 
that 111MjI ·01" thelufm'le di.ed .. are dyinp: OJ· witl die U1 dle ne~\r future. The~'oppressjt1n ulldeonflict~'\ 
upnnwhich Denne ,mdGattdl1:mrell1Hrkcd is not ahsent simply bec:mse djse~lsC' \\t{l\ ~t rlu~JorkiUet'. 

4. m.(,tI·clJ'mM,?JlsU{\ .. £~.ltl dJ~cus~in.g Ctt)~l1tl1co nnd the 'Vikpe{lple\'lnnd dl'linl in the \Vcip,a .anNl. 
andCot.nrdc() 's prnposcdpur~hil~e uf GJttdSltlnepnwet 1\mtif;m und smelter UI)srude~ Paul l,.yncluun 
cmmnentcd. in. hh> weekday fieldin.g (,)f Dorothy IJixen;,. from Andrew ()Hc* dun .' Co,m.i1<:(l might end 
up,with a lot t)feicclrtcnynnd no bnuidte to slneh(A13C Hadto 7n2~ Sydll'e)i. 2L7.Q3l. Lynehmn 
prcsellted no evidence tbat a ~uccci~sftllt;'hum h; du~ \V,ikpcople \\ oufdcilUi:ll1gctbauxite rnrningiu 
\Veiptt. Similarly. Quentm lJempsler nmde the ull~ub~,t~:mwlted C:{}tnnlt'tlt during the ·~7 .. ~ORept'ft·\ 
t)ll 13 August 1993 that ··Glu.d~tt)ne \\tb uue.rly dependen,lC)nSl.100m Comalcn ltlvestrnent .goin:g 
ahclld"tl ~md tbat Cn.nldcow·ould ImU mit of GladMone if the \Vtkpeople\ ("htitn ~\iU" sUt'c·cssfuL ' 

5. bl~Ju~lilillg ltl\\:\~el's. N() dl'lubt lawyen. have done verI well {,utot' ,\101m ;'\ltd lt~ ailel1nnth. ilnd 
wiHcominueto do ct;oa~ mltive tide cl~l.inl~ are nl~tde ~md te~ted. Commemntnr\ ~uch u!ii>the 
Viet()riUllPi~emier. apjX~'at (u be enncemed that tWabov,,:H1 pttlvlde a field dny ft)I' ht\\ye.l.-s..;q Of 
cout'se~ A:ltlba was uot lhe first time that hlwyers pit;.ked up fees related to hmd title: hl f~lct they do 
so (;It.'(:tty del" ~ tt.'s cttHed cOlwcyandng.nnd it nice tiule h1t.~Oml,~ ftlnlCr it i~ton! 

6. cultufalsupt?riority, Ordinill'Y pcnpie Imve a.ho had (lIeu' say thmutth the lettt~r",pai!e\ nf the 
press.nnd «ho appntently through talkbnck mtiio, Suchc:ommenl~ hil.\'t' ft:etll1·entl) exnt.~et'hatt~d 
Afllbo .tensions,'o Contributions to quell the hYMcrja hnve been suhs.tmniaUy t'el\cr.41 

1. 'wll,)' bather? Soroereuctions ttl Afdlw suggcstt\f. that the ct1mrihutnt'~ \\.cre hon~d thut. yet ilgnin .• 
Aborlgtne~ bad refused to al)similute into \vhit'e society or srmplydlMlppe~lr ulld conunit euhurnl 
suicide .. Oppo~hi()n Shadow TreaSUl'Cr1 Alexander Downer. referred {uthe "etldlet-\;s,.empt}~ 
painful debate t\bout ,~!talw" (ABC Rudie, Nutiomtl. 19 July 199:1. ~lppnu. 1:40i.tmt Kltne~, (1993-
3 Septernher) ~u!!gested that many in the Lnbor Pat1y ",hared thh vic'w: 

The Labor C'au\.us "hasbetmm~ unpatu.''llt Hhnut th¥.' f$(·rph,~.xmp milhllu~ td lbl.' PUJ,m,' 1I.1nu\ltc.r ttl ~t'l fh4." 
M:lho debatundcr \"<lI1trul :Uld {t1:lrmed tft:lt he \':U"> nCf!h.'t'tm~ fb\.' fKlhtu.al mana)!t~mt~m nl Htht'f J"I"Ut.'·" 

';9 On AUC R{tdlO\ AM Prop-min nn:.n lui> 19,:n, Vl\:tlllli:ln l~rlrmwJ Jdt K~'ntlt'U ~Ih",*·r"~'.l ttl.u M,4fw., uItN~tUh'" Uj' lh~' 
f!J~nte&t legal lUtfHc fur 1,1'w)('rs uf nU lun\!''' nnll tbe t!lmut.\bll."nn~m {~h .... 't\('d thalTh~~ tJUuhk , .. nh Mdbu.", t1M.t If it:J\l tu 
50 ~,~nr ... uf hUll11tmn Tiu~ wnutd benchl IUlltitt"f Ahnnp.tthi':» .• ntH lnn~'1\; 5tH!.lt Jo.;.~mdt.'h ftdf l'Ml'l:( r~NX AW .. lr,dMll't FXH'I'lf..d 
U}'ilr~r. the hlwyt'r, ""iIe\ tan Cl.t"''':Ct to llll.'k up: MIiJhu fchncd fce\lnr t."·H·taml.~ d,t~ !41t~nn 199~~ 

~Oe~ HAnc;!!t,'d~~, IAhnngmcIoJ b<iltf.' ht~t!u h(!t~ t(ll':lU,OOn !iiti'lt'l\, hut .*v,utlhlm ,1 ft>W ~'-'Mtdl\'" lit! f·nd;.\ ~lUMHi''' ~Ulti '<~~nu: 
prumtl'\.i,' datlh" 11) d few nmlOte CiWh, th~:'r h"" ... nnlbmlt ttl '!IhllW {Uf IhwR' ~t' .. r"" f('ulhn .. Il.)!n~ d, tu ftt .. t'h"(ht h""h'::l t~l~nl 
,ittd "Mabf', j,'tS d tl>i 1li.·m~Ultl·q\h·h,'d h) 'o"lUf, 4,l.'t·l.lb bl> t)C' p"ll.~tnt~U~. sw.t {1n~ltht'r hum uf ('th/.\ll tl~"ln .. m~, hut dll\\:f\' 

tPtmvman l'jtH», PIN t 199\. l;·mtlh~lw. addl.?ih ,,",lit cuun'mfd all\lUl ntlw Ablu,t::m;aJ h'j?i.1f '!;.l~nt~t' ... y..tu\.h llU;' hlh,!< .,:!,*m~ .. 
tm 11141fll{ '1/(Hbt,~ !/N,nIZC' ~lle~~ ('h\ln:i(l\Cr hu~(.' trilLl'" nf Au .. tr~dm", ,".Iudl W'l~ l'f('sumahh. a ,\\Uft1nW Ii)!' till' Ahurattmc'\i 
lht'm!<t:b,c~ "'tm h.tl.~ lm~~\\·~) ~11 theu Clt*lleJlli1.' kij' rtl·tt"l~t 4fl,f)(Xl .\·t"U;' 

:n Io'g.'Wh;)t um'cml> tlu.', ,II, a t:ltUl'll. m~t ;1'\0 ,1lil~jH. t'l dl!.' ' t.lf d"mhnlrlatwn, d nl'~ nu,mh~f.H~hvu, ~~q!l~~ 
"'prt'itd ahlmt t~H' l~f tbt~ Hll!b CtJlut .. dt· .. ·''I!Ult1' (S~lU~\i.in Jud·'Clm.k,'n [ .. ,tUh." .Jh~ nmnmf! !A1ht 1\1It till' ~!i 
mu reall\' f"lhn~" l~l\}"~ 
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Ami tftwlt;lt ~mn S()U1t' .f,i.~~fd,Mnl)() wns ~IC\;l~t ~lJillg.lnbeuU'lt).'iuewld.C'h w{)(lId~ win lJlhnr volcg ·.It W~lS 
moreb~ety n\l~~l vote·lO!l,-er, 

'jIll his credit." l)t)cwn~r \va~f:meof l'ewO')fllIShionnlc,moorswhotook issue\\,hh 'Mcl .. tlchtfUlwhen 
thalauer~\;ent fernlnver v.\1:al}t;~ itl November 1993 (Millett 1993.5 Nnvclubetl. 

4.,5 l~()ncy r~sp(lu.s~s 

PedeJ~d Otwernment 

lles~rt~ s·tlb$e~nent <:lnhns tha:t dt~r~eden~:Onv~rtn~en~wn~ f:illti}; illre~p~lm}in~ It) tlle;k~u!lU Jl~dgtment, 
the'Cmltm()nwe~dlb lX"~tUllt\ ilddJ1JSS thC' lssuesttrmscd qtute mp.fdly. \Vtthm 11 Jl1ml(h~ of the Judgelllent" 
an ,adVntlccd v],~rsiml ufuu ,ttnnl:ysis; of du!' Judt;(,'mentw~lscirculuting {u.rmn. f992J"enn~u ltntionson 
l\1llbll bega'lil)c ""·to~lCr 1992 (~~Om!l)nfX\\'t~id tIl ;of }~ustnd iaH)9 3Ui'P~ 10; hut· cf~, UI;ennmis HJ?~~' 
e,(ltlUllftnSlln uWQhan~.Ab(~ri~Jl1eS Ul the t~on.suh,tUt)n.pn)CessJ. :blfJet'tnlbcl' l 'l9:4" PruncA:luust.el 
l(etttmg.{lddresscd 'tbe.ltfubl~ lssuein hi\ ·'Red.ferJl.p;ltk~t spe~ch in llleconlextof the' AusU11Unn humch f~f 
theYe,a.f for lh~ \Vtl tJd:5, h~~Ht!enous PeoJllu~ lhe~,eport t1f the R<)ral(.~(\tnrnts~ion uuo ,A,~l(l;l'iglnnl J)et~ths 
in ;CuS't~1tiy,. tbfteet.~tl(.~dmtl()n pt(1!'es~b¢guf! b)! hlS ~!e~fe(;'e~$orl>"'" at1t~ thepmt lh~lL~~b()rl~lJtCs: h~\'e 
plttYe9,.nl~1t~ev~)lutJnnof the ~\ustl'tdu;u~ llnt~On ll<,~nuug, 19?21. ~usb.g I( 1991.)pr<l\l1(~ed a, 'p~:elmu.tlary 
ldellltnenUOll,llf' hmds SUs~(!ptlbIe lt1 mlUvemlechutllS,A dls~~ussmll :pnperon :~fl.tlm m the fo.n:n of ~t 
\Vbite ,l'nper tvasreleased. ,in: 31nl~1993 tt;omflmn\vealth()rAu~tt'.uitl199<;~u~ this paperevu(uat~xl the 
J ; l,osi,donre~ttltin,g frmntbe 1JichC\un:t's decjl\St(lJl .. r~!rOp(lSed $3prinejpfes that the ,enrtlrn()llw'cnltb 

\ted SUl.luld undertie~ulY :g()vermnent:respon~e' to t\1tJ/J{"~ptoptl~ed usy~tetlL (ot'identifyir,tg. :tUltivcride' 
nUft resohring:possibleconm.(.'tsOOt'\vt"~llnml\·f;!t.itlt~it.ndexi~flngHr,lef;j\ .. ijtld de:5h %" witllnthers'usrs~)f 
tesources,falhllg under 113tl\ietiUc, lnit~final t~\'o ,chaptttfs-., the \Vhile Pitper ·nls(,ltfe:dt \\ciJh dle \vide.r 
.issucofthe' consequJ!llt'.esof Almn~tmd dispt):Si5~\:sit)n., nlld lS\UCS, ()f fCcont.·lbution, A special meet.n~ of 
thee('muellof Austr~ltiun (i{)vernmt~nt:s wa~ held ine;adj' June 199J~ but \\!jlS lJj;Jblc tn re~()lve any 
Subsuulti\"e il5sue~ fMUlett 19934, Fedel"aJC'u,bltlct deelded;(Ul the torul of' i1\ prnpo!\ed (Wahu :le~j:s.hUl0n 
iillate July",ptoposillg trihtlnnl~ m, Cntlln:mnw~:alth and Stute levels to uuempt l() (1Vel"t'Ulne StJ.ues~ 
o,Pl'J.1sitlon ttlP"edcml dfuninam:~e;(llt'S kindofarrangenumt lHldpre\iiou~ly been nont~d inCOmllUm\l.{falth 
of Austr'ilHa (lQ91a,1 (cf.CItamberbn 199 3~ 28 Jury. 29 Jut))" The C()lmnmnvenllh then r~n into 
t,on~idemhle .. cOtllhine,d, nljpo~iU()n \\;'idlin tbe Abc ".COUlllUUllt>' un~ul~ from theH\'u VaUey meeting 
.~ 2\1.ttck,innlty andCh~unbedin HJ9';. COl'llf(1m 19t}3 ·flt\.; COtl1Juouwerdth ,rusa rml iObl a butcr dIspute 
'\\ritb. the(~uceu~land (Jovermuent overthe \Vik pe~lple'~ ehdtll to ~mld arnund tbe \VelpahauxHe 
depnsits, :H 

In Se,pternher1993. the'Ct)ttlmm1:\~:e~\lth n~lfil\ed Un~ outlitteof !t~ 1)I'Opn\e:d le~hlatum on U:lliVt~ title 
tColnmOll\\iealth or AustrnUa 19(}3h), 11u~ propu\cd legislmum nppeilredlo lUl""t' the d~Mlnt"t nl(~ril ,. t;t{~" 
Itlcontrast t.o(be tlropo!\cd Victtlmultt~gl\huinn ' ofseek,mg to addres\ the i~~lJ~ of nubv(~ UtJf and. nul) 
as acou~eq,uence .• addres~tnlt il~extit1g:ttisbrm:mt Tlle oblC'ct~ of the PJ~opnwd nm \Ven,l< ldentJHed n~, 

tbe 1I.'l'st~lhh!)Jnncm ~~fa tm~t'h'lm,mfur dcte,rnunm~ dlJUll'" tn mltl\ili.' tJl1i~~ 111'1: \,ahdalmn 'Of P~l't ~ril:nl!\ afbi ;tt.t~ .tid 
gl}\'enunent: umllhl.' .n;'(Htttuunn ;Ifitl pmt~luon ttl. imd tilt' ,(~uin!l of \I~mditr\h f.tU dl~~lhn.v. wIth. natHt~ hilt'. 
(Cmnmntl\\:t~~dlh oJ J,\ustrnha l-JtHb.llr1t'UJh 

The pr()po.!\ed legislminn.rC'~alO,;~ert'ed (".'own O\\,nef~hlp Hf nlinerllll\ tpam, i,ll. nddres\ed off~h(}re' nghts 
~il'(,arns,14 .. 11)~be,ttches und tt":C'1'Cationare~1s.fp~tru~,1:R~2n), TIle" pn)fH')wd BUl Vtnuld vuHd,\tCpil\t ,gmm'\ 
of tide (pnra~.2 t "<'2K). provided a setle1-1 of lnechant~m~ ftl)r d(~nhn1! Vdlh muivt' utIc in the fmure {pn.ra~,29" 
4UiIseeFig\lre ll~ e~pedi(ed, pt\)cedure pllrasA t· 5fl.pre·detenlliuuuon parus,.5'5·6'11,. cnmpen\utinn 
('pID'ns.(}8"75~t and COttlpnsition and opt'l'ntioJl;\ ofttthunafs(pa)~n;;,,1S, J :Bt Abnrigmes\\trcrepmlt:d as 
still ha\~ing nU\I<u' di"1ln~reements witht~lC (:(~~mmon,w:t~aJth {i{):c1'l1J::1enr nver lhi,\~l'npnsedie~lNJntlon~ (t:r. 
\ve~ the Queerl\ihmd .. \Ve~lern Au~tndtml. I aSHluman mid NS\V {tuvemnterU\ n ;lylnr and' .oHm, I t'tl~l 
AboJi8jne~' prJilcipa.l di'Su,g1~eel.nfm deri.ved from tbe prtJ\pect dnn.under dl{~ f·mnn.tnn'\;ealtb'\rnnpos,at~~ 
they hud nt''} ultitlltue right 10 prev(mt (my llon~Ahtltigmal U~e of native nde land, 

After tm1urOll\ negodndons in late October 1.q93~ the r"edeml Gtl\lcnlfnentm:ht<r\icd a grenerid cmnpromhe 
mllollg the l~nfficilll*~ Ahoriginal f'legotiHtor~ Ht:mmnte l~ the Nuttmud r~arrnel'~' l.'cdcrntion Ifo(ltnnteon 

t:! Tht' u~ll~:eln nf 'tc~nm.dtflhj.uf ha'lo mtJt#Em~g mtCtr~!ll3HI!.n.. !\tdd,lh ta9trlJ., .J b"~\'r. mMf~hih'(~t:'(*~lt'~h:!!mH Ul dH: 'I.~~lW'" 
,t)t 'J'hr1Ult ft't.~m,;d.cd,.;'rc"'l~nt~d ttl',. nithet •. him;! pttlH"'~ of matlM~ ;l~u'plitnn,' '1't. tnt'. tt'il.ml:u!ubHn mli',m", ul .t *'1!.Uatmn 
h), 'lr}cij~f,tt*,,"t"d PJrtl' The :pX«ll."'· ... 1', ttl' u;t'on~dhllmn h;~ .. b) tikt!' llla"('\HHtu~ Utt" Ahon~milJ \lmd ~'i!i'.;u.n\' 
:n~Utn'\!df.·d 10 Ih{!' '!!duahma. td lh~' hid tba: tla(1' JM!i tht*" tmd .fJ,1t~'n ali\, ,., tmm dt~'ut d~~'n f im\;dun~ .... fl'<\\!i .. ~N¢' 

:n "bC' l'nml'M~ni"'Ii.'f"" ~dumntmt\nl {l\ M;ll~1< h'fllf~tt41tl a" O~JfU {lUi (;ittf,'rwn",nt dell mltllm~ m du'\ tefm .If !·.~t:!~;mwna 
hm Ihe tt.~"l~l1\""~· tn lhl.'M .• ,hd, ~a!'t' n}tln 'nl,:!,uuld h~> \Wt~*lh W,.,. ;irJMlt'H~l~ UI}l "bt~t'd h\ HtJI"'P" th~ *lllt, .. ti!}m8.~~ ~,I 
1\rt,~~nUIJ,1h'm \\;l\l, til!.' Mal~~ t~~n~" h.'l" ht't'lmll." nn1H~ iUll. mmc hU'iJ'd'~lKtU~i..'''' t9tfh 
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Riek l:tndeil nnd the .millcrsi·basedolt UleSentem~r .'19931ttoposnls (Col1unot~tNelllth~r AliSlttdl~~. 
1993b}.111is ttgreenlentf ut)n()qncedJl');:Kentingn99Jn}~.fonllcdthebnsisofthetfrt\rt Nutivt! 7JrltJ .nUl 
JtJl);.,~ {{Ina seeuls()th~ Prim~ ~llhdstcrt~S(!c(lnd Readicl.gspcccn (J{e~ttin~ i 993bl~ nlld (he aceOmpu,llying 
EJl)ftllt()ldll'!.t"it'murandum PartA.und JJ;)':J,lalUJlm"ft:(l?fiWnmdum Part lJJ • . Theprocess.of achieving this 
ngmenlellt ls,puJtbrdocU.ltlCllted:intKitncy 1993,; 150clober; Rumsey '1993,.5 N<,Wenll:)¢r). 

S'ince the (Jt1VCt1111)em did n(~t hnvettm~UQritSf in .the ;Senale~ success of JtsNntire ride .Bill detleJltled ,)11 
c hller theSUP.pOlt or· (one of the pmties inl the Co;llition~orthesuppoftofooth the minorp~ttties 
<AustmHtU),.Democntts ul1dl\Vestem Atlstrnnftl)]Gl1l.~ns:~. t!s}he CouJ!tioo temnlned. ill.l,ptu(.~at~1)~ t)p(>osed 
ttl thelhcmeof theOovetnmem's 'response tt)11H~ ,klulm deClSJOl1" the (iov.crnment was HlUlle-dnnely 
hosnu!etodle JJenlO<!l7~ltS andth~~ (Jreens.M Not surpri.shlgly*thep¢riodf()nowin~ (hI!' OcU)bertlgree.metlt 
:oo .• ·.eu.ttle.tl .. '.J .. le.·· t.l'. 00. 0. f.p .. ' OJ.l.'t.i.c."1lt s.+un .. ,e,"~l.l.l.~.t. Yi.n,g; ,0. ... s rtutieSdissutisfiedby theOc,tobetcompmmise .sl)UgJlt t.o 
jmpt~)\r¢ their posilit')Jlsby ftn'therhar,gainillg. ~ 

111e\Vesleol t\ustmlialla(}Vemnlentfsl~tld (Tftlesclnd Tt(ldftitUlal Usage) I\t'11993ctUlle Imo effect on 
2Dc;~ctl1bel;e~ti.ngnishin.gnll nath,'c title in Uml Suue. . 

"fhe' '/'ttuive Tifll} Lf1ill ,pn~sed tb1l1u.gh:(he. I:lollSe(lf Repl'fSCllUltives '\vhcre the Governrntmt huso llmjority. 
UPOlttts jtl(tt)d~cdon ,totheSem~te1lbeBiU wnsdiverted fortw(} 'weekfi(O dUll Clmu.lber's("omnliuee on 
L~egt(1: ~uldConstitmionalldT~~lrSit with Ulre~ltsordiversjon ton Senate Select COHlll1.iUee\l,;bichc()uldlmve 
detav:ed the BtU for u e·onsidet'ublc'peritxi. The (\ln1Jninee divided l11on.g puny lines in it$l'cport(Senatc' 
Staiding COmJllincC' on Legalnnd 'CoustiWUOllalAfftdrs (1[)()3'j~ N(ltil'(~ Titli!Billlf)9,.q~ Pn.rlhtttlent of the 
Cornmoll\veallh of AustraHn*Canberru~ The de ,Ubenui (Ul& of the Comnliuee utt,reeorded inStanding. 
Committee 011 LegnlfmdConstHuti()md Affairs. Reference: Native Title lliU 199311 Semue HtmMlrd~ 1 
December.~. :a J~cenloor\ 3 Decemlxr.r und (J Ultd 7 Oecetnber 1993}. The ,senate dcb~(te prQpen,~Otnmel1ced 
shortlyuftet\\::ards. DUl*inga .lcm.,g debate .. unusunl1)1 including ~l Stuutd{\)! J the Prime ~1in isterwas 
reported as de.chulllg that Padi~unent \vould sit '>lllt'ludmgChdstmas Eve ilud J3oxit1gD~\y • for n;!) long ns 
itwouldlake :mpn.ss.the/Y':atiwl 11rlI!BH1(Cbamberlin .. P. n993h "PM lldrtmatu Mubo will pass*'" ~))!dm~v 
~\·1t.il·nf)lg Narald 21 December. p.ll. The BUlflnnUy passed the Semnt~ dm'ing tbe lli&\ln uf 21 D.e·c.embe.i*~ 
ami re .. passed lhe Ht1useof Representatives on 22 I)e.cemht.~r to mtif} ulnendmcms made in the Senute. 
111e Actw~tS 'llrodaimed .{1u24 Ijecemhc:r19g3~ at1dcnn~ for re'glst.r'd.tions of interc"'It in lund uffected by 
na.tivc title were ndvel1ised early in January 1994, 

fiO H~del'ulOpp('1~itkm 

The Federal Opposition had ttsowll difficulties in developing t\ respoll~e to Alaha:~kLtH:hJun (1993~ 
:pp.6 .. lbuotcd "a.mostexlruordinaty decision·'~ ":an adventure indulged in hy the l'ligh C(mn of AUS'tt{litu'· 
ivhb rcl;turdto: "hitherto u.nc.olltemplatetr" native HtJe \vbicb had ut!mddenly popped om of the gt'onnd"s() tt~ 
spe!tk'\ tbtf" causing un great deal oft.unnoU iru() the matter of who owns a g.reat part ()f the It\ndtl1a~s ()f 

Austfuna'*. atld pUltingal risk um~liemued Cmwl1 hu~d .. lakes" f()fcsts tU~d oth,cr lands. and fuil!llg 'Ito tuke 
¥lct'ol!!1toi the mUl1ense dnmage H would do to thenghts. {)ther Austmhlln~ though.t tbey Intd, 
McLucblun'~eJ1'1iti{c{}n:ltneJlts drc\v tlttention to the ullcel'tninties that Inight urJf~e frmn the l:bgh Court's 
judgemelltif native tide,\~rere dealt \vith on t\, ca~e,'hy,case basis. \vhich IS tilconly \vuy the .H.igh Coun 
.itsetft.'t}uld (leal "" ith subsequent native tide dtt:im'5 Hi" c('mmtmt.~ arc, h(lwevet~ulrno~t ex.<:ltt~iv;eiy 
directed to t.hemlerests of mm .. Abongillal Ausu'alian!)~eXCepl foJ' his etl1nmem~ t)l·l d\~f;.~rHnjnaUtln uUlon,g 
AbQti.ginnl~!t(mps becau.se (lCthe different type, ()f title to whid\ thc,Yl.;'ould have been entitled under 
A1r.lf:m p.riO(;lptC\, 

In bueh1:ay •. NfcC1aunm( 1993) devoted an addres.s to the ~\1aho i!ism.It.lle argued that "lheBigh Court of 
Ausutdia rocked the fflundntions: of the sodal andeconmnic future ·of the nation" (p I land had "g~nemted 
tmprecedented unce.rt~tinty U.<:11)~' thec'mnmunityl' (p.2t He articulated deep C(ln(.~em~ .ahout the ; rOjX:-t 
\Vnylo assist Aborigines impnwe their \\elrtlrelf~ andql:lCMUlned the v~lidu~ of land ng.hts,~· , . }aunm 
explicitly argued thm .. despite what Aborig,l.lles thenl:\elve~ have a1ticura:ted.lnnd tigh{~ have had no effect 

14 ""f!Ullhc poluu.;" ht'.111? phlYlI'd h;thc CouhhUll un M,ili!(.~ 11;\\\' fl;UUtt'Hl!.'\f till;' Na1toUii! lamtl.'f,,·i'("tkniUOl~ llll.' f"n.·· ... llklll dSlhl: 

Nn;~ Mr Gluiuun Ullg,fn. \~ud Hmt 'tf tilt." ('tlahhnn I\u.,hed tfit> nU\il',mUt,.'lu tdU filfj,ln!l4;:,un gt·t .In\r.nrl I~t uH11prmnt'it', thl'n \wH 
cnd UfiUl tilt' IUUliJ!; nl the l:>t'rnmt,lh and th~>(fu.·<:n" " (('b,*mhl.·l·tn~ i,~·)9~. ) Nt" t,md'!t*t ~ 

~" rlu~ unnlt:dl.at~l), ft,UUWI!~l it ~mnlm' prm,c,,>s tHr~~\hm tb~" Gt)\NUIUCn1 b) lWfUnl n" Bud!!t~t in p.l.\' til"" \\t:lhth' 

~{, 'MtlbtJ~.. til Ih;;rtmUHUlf m wIndt u hJ .. ht~CU t11(inJf!tdttM:1 au fl'umt tthlmh .. > \I_tU nnt fl111u ,(l hi\ftm!.,ll \\um~ ht't.lW'I;' 
tat~(Hadl'lj . ttn .. tun/,' m d\(~ hum uf hmd and ttm11I.C1l'litllHn ~,mtmf {lml m~'I;cr lMl;C in;b~4'\il',J 1lll\<thm!t ... , ~kr;.luum lJl1n, 
p..II:.t.!fhl\'ill; as m tUl!!tllat} 
n "j\nd tht'Hr'~ suU.\l bLob!:'f, ;.it lc~st umong\t \\htt~'\o. tbal dll,.'p;.~""(.·""fUn of l;md 111 lhCU t'" a \:cutJ,llllnhxMn .n HII.' l~t~)hhm~ .. h!~ll.'k 
umnnmutu~", fm.1." 'rM{;(l.ltu'.~n lq<H, V ('I 
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Olt. Aborigim~s.~~ :lnpartic.:ulro:j l\1c(~fiUnUl~ppe~s 't()h~l\,eb¢¢l\'c0.ncetlled thnt AbodgimltlUhq tights 
e()uldCI.1n~(!ritillte A\1SU·i\,tH(Ohltld9\VllCrslnl?~ 39. MpOtlluim's pnncl,pul concern seemed lobe 'Ilmt 
u(i.celennionof Aborlglunllanddghlsehums ~d(mg MC1bt) ,lines W()Uldrcttll'O' the asslm'il0l1onof Ahmigiues 
intomajn$tre~ull AustrnliUll life: 

And.\\'i.~l!.::we l:.II.'.kedlhe C(lIJt;lgC' n[OUfC(Jnccms lwHhAoorighmllivingstnndr,rdsJ ttl t*sc'rosmltcCslOl;ffect dHtUgcs 
itllJehn'\ii{~ut •• ~ ... 1.0 make. funds (;()mjug~.nt un j<\iningmnhlstrcam J\u,$tnHiM ;$(X'i.(!tymlhc.'tbmltr)'illglt)~tlt a .path 
.iluttZlx~nd.l,l'.m uf ·,il. (1l$)..cUipsis \l~ltlorJgioall 
Esscnt.Ullly.. ~W(,~Jmhi.$ :bJ'oughl iUS loa l)()int wherC'()llC~3ml ,fOt ~Uwellc,cd todocJduwbelhct~lb()dgiunlemnnlUtlHiCS 
dteulSc1 ves 'tml survive' ns.d.:tfitlCd; SUb·Sl.llUnS ..... ,~)r whether th(!:~~nt!?dl()bc unrWlillmtUperv{tsivclyittt() mniusU'Cnm 
A1N.ltd.talll'dlUt~.. There is' (no lmlfwny bOQ$C nn Ihisissu~,(p.ll. ellipsis m~ inorigimll) 

~1cauut1\h'S5peeehdrew urebukefrom the CJppc)sithmLeudcr(Chatubctliu 1993* }. June). 

'lilC Nnti<:111at Jl{U1)?}",(!ild.CI" ulso achieved notodety for hisnddress tOlhe NSW Nntiotlnl Party State 
'Confcl-en.ee ;io JUl(i Jlmt~.Dr::l\\tltig ,in part on 'the Federnl OpposHionts then"sO{ltl"lu.:uerclensed *'Nlai;)(} 
:ls~tles Paper·> tP'iS\tllf~J'( 1993;, pA) tUttuclcdmost;pubHcilyfor observin.gthnt n1\t no stage did AboriginoJ. 
civIUsolion de~elQP SnbSUltllinl buildings.roadwnys or C\!(;!llU, v .. lheelcclcart4t~.part:oflheirdlfretem 
pli.oddes (lOti: npp.totlch 'J,,4tl(lun 41TJmse in the guilt illduslryhnve 'locoll!iidcr Hut t de\;clllping cultures and 
'peoples ~\~iU ~d,\?aysQvertttke relulivety sl~lti()mu4yeulmresu,n ,nnd that n.A1l I am su;yh~g is thatthcse thiugs 
are relat;lve nnd the lrorrorsof dleplL~t were not caused by lhlS ge.nemnon (If Australuuls. U4~ FIscher 
{1(}93.p .. 6l also~~.rgued' that: 

.0 hc.lt~ rcstt)rt't: (Ubu.1he n,'tonHt)1:of ttn:,! M(Jbl~ IhghCourl dl~c.shm should bClfumpctcd. tlnrll,ult\d~' lheHigh 
C()UrfSn;.quln:::mel1t ftl( il.cOlltiUUUlg IJ'tlthU(){ml tlS!)(X'l!uiunwtth tbe Ittnd d;llmed ilnd Ul\~ High C()Urts (su: 1 nudi.ng 
tbmtr('eholdextitl~".ll~tmd mltive Udt', 

The FederJ1GppositionestahUsheditsA1alm p()sirion on 2& JUn.c.'"111e nrst subsuunive pal'ugraphoCthe 
Mcdbl Rele:aseaceompuoying its *Wlabo lssu.esPape.r" provides thelhemt~ or its reaction: 

Thl~ irtlp1icaU(msot 'the Mallt) ,co,S\\ prcscntom~ofth{:' must jtnp(Jtt~Ult'h~llIen~cs w Atdtfaiw's Im:t~wm~nI l'/illU11efor 
de:cndcs, dlewson 1993. pam.:! .• empilusl<>nddcdl 

Abmi.gines· preferences do not seem ttl loom ve.ry htrge in these priol'i.ties. 

III speecbes in hueOct:ober. both the Opposition Leader. umiits spokesman on 1~111ho~ reitcl'atcd the "over· 
riding pdncipleu of its June posllion on kff1/;u>:~' 

1111.': (}venlding ohjCttiVil '11 the prel\('nt Wne !'hnuh.l he to ~t'(urecxt~hn~ litles nnd rt~JlUl\e onydnuht ;)$ tn the vntuHty 
()fUIUSC li.tlt.~s. 

How'e\ter~ the High Court went toconsiderahle trouble in its original Mabo judgelncllt to insist that 
Ahodgim'!s'comnlonhlwnutive title righth Mu'Vived the <lssettion of the British Cnlwll's sovereignty. 
l..,.ogjC~lllYt therefore" the CmtlitiOlfs '~over·'ridjn!l principle" uppetlfed to ossert that both native and 
statum,.y title should be secured..und dQubt.~ nhnut lhevu.hd.ity of ell/wI' he reullwed. None of the Fedeml 
Opposition's actions. however .. revealed uny cvidencenf urgency for the securing or native ude. 

~1el .. nchlall a.gain went feral in early Nt)vember. heins repOlted as thl'c,atcning to vole ngainM the 
Go\,emJllent'& Nativc~ Title Bill in'cspective of the Coalition's fumuli posi.tion 011 the 13m (KiUle) 1993.~ 5 

38 "If&. m tlW'~'!iiClnng dml n i~ summn;gto hnd the r~cdt'"fal Otn'cnmumt t'miut'lU1$ a 4mu .. ~ uf lJt:tlnn thaI \\dl dtWf\ l.ht" rlPOUJ.!,lltt" ttl 

more funding for ahoflgU13l gnmps.,.:md \'allt new hUll. i-huJU" t\lnt1('~ ~nd hU1U UHNJIl 1lI1thmg. 'rhll'Y h(¥vt, fl.!i.'\Ct cllafl~l.'d 
,l\trytfuntl," rMdJnur,an 19trt p U. clbpllf'ii Ill\, m on~mah 
W"'llut \\hcth~r dUll; ",dlm~nl!'''''I> (hii'll' AburtJ:!uu:!;j.1.I>dll,(lug l'itur"IVC a um('L'n~d push ttl aUo\\. u.hl'lt!~ II) elli.>d QhoU( L5t~ of the 
{X:J11l11allOtl to ~l.)UU:n1 \in.,. U~tll'S. ~d laud l'> ttilOlhcr '''>'liUt' 4hn~\'lhf.'.r" (lIrk(imttiuI 199' .. r1h{d' "'(!I,.:wm2~1 

40 W\')1'u,'!.'" Ht)'9:'\hl ntllt','!t!It.' "mmd b(lg~hngl} .. ln)' ~t;Utmu.'m (hin Ahonpmc",hr,d nlll dCI\:j.\':lol)t>d .l ~hl'ckd \"uf' tn mldl'~wm 
dl!mnbltlltl of Fm;!\I.'I'l tltgumcnt, WonUCll oh!ltt'licd. m!*~r aim" lhat It pmhald)i wouldn"t hill/: made nmd, .. t~n .. £· h11' I\hmtj!1tlt'!t.h' 
di.~\r'Cf(lpa whll'eledultt!lUlt:~ th(!y bad nn :t.h,;lu!thltlJUm,thMofe i111J'!mliintl~" (Wooltt'n P)IBhf llrt!uct! dli\{ 

Ju.sttce 1\\ n~)l ill pn.l.1l' «H ht:>m~ thl: mol',. pm'vctM, tnt)". Ic"tmnl~lgtl;idl)' ad\'dnCt'd .'" t"ll'n tbl')' m~l\l 'i;cU ngittctlll!'> rafhm \t t ... tin: 
tn.but, the PO\w(~l'ftd ~lii. 1f. the} are 1,el'ftuUlcl> np,hlcuu ... P,l) tn lbe ic," :uhlml,t~.·,t du.' tnml, .. n Ilt'Htu"'c dlt.'\ It.tH' n!!tm hud. 
!hert. w~.at1h amllx'I.l>cr a.t the e~(I!.·n",t' of the 'llU~'r 

Ut, If Wootten'.., ~Pl){taJ ttl lu,,~it~ d1~t~\ nm "ppcal. ttlm~bt lll .. x~ hi:.' uhl;l,'l'l:t'd tiM Ihlt Btlh ... h .d",u,hdlft Ill\tml tilt' "'h~'t"t .mti fi*~ ~ltl 
tlu,; tnpt.t' tftll'~.[()(). iIPPiNUh~ he I.'uhtkd tu hit"'!.' lilll'uhmd" C'ipml)JMtl.'d. Hml.l·'l.t'.f. Ah(ll'l,!mlll'll. du tlPIu.~ar In iMM: ttlwnt.t~d lhe 
l:l(mm~ran!l bml.', m tbi;' pJ:n'b~on of hmmm tl~\(mt.imt jl,j Ul\tmUcm of thl' WiM.'f 'UlIt: l)\}{'ml'ril.n~ ~wlglmd ,t .. r.l(,tm~ Ul 
\\uclh('t ~u UfU t~);ptnfl.fUtMn uf nan",*-, tl\1~ Ul J\u'!.tratm \\~t .. ~'~\tdlt'd~ h ... , J)C'dml~<;'. snmt·y,hal uuhm hI H:ttu'mlxlf un~ Fbl;;h!.'f 
"'pe:t!ch ;satf/l~ m Uu.'t:otl!axt uf U}'\,vnttult th(1wli('cl hut. un h'11.;ult,~, On" luud ill {'()mml;'ntprt'liolmnntt"l\, 

4,1 EHm d tlUl1Illo tru~ H~ a mllUer of tu!;tnnLlli f'liJ.lbc H.pb emJl! h\1!d thnt. Ultllli' {UW of 1i,!JI.Ut!'ht~m 'Ill till' AUI\\h.l.h.lll ~ul~ml+'''', 
th"llO\[f\,t~t;"'ltm of ~tH\Hl'lgf)iy b(IU to l~t ·l;!'!tlli.ll,hml \\<l!b th~' t~nl!hshtommnn law under w]m;h {bat Mml:l'!ml'm Ut'uln't'd 
42 t\" <\f~lh,;d hr Wooucnt 199'h~ lhe ~111lt ~u~nll1!.'m l~ Ifffi'lfhm/lo ~m upprOr'rl,llt' r:e~punj:i~ U",,,Hdh~. \\lm:b Wits {lrnlut\\,ht'~'t' 
Ahunv.U1Cl),tlfrn'luhstlhKf}, t'ntt'na of lh'Mlf.li'.\unll \\luh l.md On Ih,,'hl~nor'" III th.\' p".,r, lj.\,(·{t\utnuw .. 1:\ "-nd 14 
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NOVClllbenMJlleU 1993,.5 Nov¢J)ll'ict'l. Reports l~lsted tbn~JendeJ'Sh.i.plnJh~~ ~¢df,!l~~lqpp()sJdauJ 
f'ucl1c~ b~~ :S~~)~.tOt;t3tt)Jlw>in.131s~lt)~'):;$UUlll~nDunced~lUllhmg¢f()rthelcu~det~hilJ~;rtt.d:,~~,:SMbsun~U+~liHlI.l~lct 
:on 'lheOpPoslw:mfslmnubng;;oftheitssue(Ruiusey t993~, 30·0cmb¢r;Mdlett 199~)1,2J Oeecmbet)~ 

0 .. · ... ~$; .. e.; .. ,t .•.... bre~ .. ·.(!t,l.t:(! ... ' .. . ~.t.·tlvt1.fl! tn.lter:c .. ', .•. :i~h~.; .. ,.~~m.u .. e,'~ .tl.,~eo .. ,:p.'.~' \)S.iti.l't1 .•. ~:c."O .... ln.tlel~Ccd ~\,.fi.H.l.).U.~. ~ ... e ... !·.i."J.l .... ~ ,0,.'. el.~oll·~. ~t!l?se.·.· •.• , .. ; ohJec,tl.\e~\ppe~ln!d fO,bQ··.lO del~l.Y the UJU·()I;t1S long ns. posslble. Oneposslb{c~ cJuu.:nlmtorpreMUOI1:l)f 
thisnUbustcr)V(tstlmtJt·W1.1S;~bned:tH:e$tablishing'tbe.mtJximum;p<)s:sibleiulet~~I:petw~uetmtUllcntof 
the\V:est¢ni*u~ttaliunlegisb\Uonin"rcSpl)JlsetotheAf(ll1()ndiJls*whl~hextblnuishcdnati\'~.Ut1~ 
whQl~su'rc~und.F¢d(!rul1esisltlti()llWbieh~inth¢c~lS~Or\\~eslc.rnA \JSlrll1ult Sou~VH,tOOyer .. ride .this 
e,xdngpishment. 'fhe/longer JllJs jnterv~\l. the more difO!c . . theC'{)mnmtl\'re~dth:Wtl$JU\eJYlo hnve itllhe 
('(lutts hlSUCt:t-:lisfuUy tlssort.ing Us l'Ctr.asp.ecti~te ov~r"'ridlrlgof\Vestctu Aus,ttaU(Ulexlb1gui~hU'lent of 
n~(ti:ve litle'~ 

)the; 1.~a~~r9! t!le (~?posjHon~s Ins[\:v,m'(~Sl111lJr~ Uj~,r,.\\fhCn il:',hnr()dtlct.~1 Jint() the lJmtM.~olJ 
Represenmuves 011 ~2.Deeeu1.bet, \~,1S: tlMl. the IhU was ShUltlcful. 

;£iiil States 

lStu.c,.effett Slates 

~rasrnanift~ New South \Vafesand VIctoria nre lil~elytt) 11e rcllltivcty Ughd)1 affected by nati¥:ctitle fot'tw(l 
:rea~()n.s.r~jrstly.excep,t for the '\Vest(U11 I).iMi~ionor NS\V4 mO~l prlvate I~n(l in.tbese Suues isft:eehold 
nnd ,mostCrow:t\ land hus 4ldedicnu~d llse(t»',g. fore,ttjl" wilderness.} Hurl dlcreforonm&us~eptlbre to 
native title claims. Se.condly* p.re~sure 1)1 sculementon Aborlgln1l1 populntiC:)us w,as inte.nsiHed by 
reseUl.oll1ent 11f Abori.gines \()U lands :outsIde their trndltlOmdclallnt nationarc~u~ ~~,S. fnrNS\V ~ee 
Ooodull1988~ p.191). Thu.s.even where AtmrigtUCRitltilese Smtesha\reactu'r<!ut n$50cilUio.n wIth lund 
... e.g. ,on reserves .. it maybecx:tremely dirfk~uH n1rthem to prove~l tr(ldj.li(maJassoci~ltion wi(hUti~ 
l .. nttd:\tl. r>erJ.lIlJ}s b<!cuns. 'e history bastar~eJy :tsoJ\~ed~' If,l~ nativeUtle rm,)b,le.m for tl.on"Ahot'il4!lleS ;intl,lesc 
fhree Statescf·t\vooftbem .. NS\V und VlClt1rut· were qun:l;etthml other Stutes ttl de\'~Iop lett1s1auon m 
response \.0 Ule &ttllu1ded~iou (ef. tv) below), 

Unclear States 

While SQuth AustraJia4;~i*nd the Northern 'tct'ritory Imve htrgeat'trds p(1tentirdlydaiulubf,{t llodetnativc 
dtlet these jurlsdictionsnppenr tube les~open to niuivc: dtlt~e.lairns.,M uch of the lund that could have been 
clilhned under tmUve [me l1U$ atrendy been granted to Aborigines under \~tlt'imls, form~ of tille(cf. AusHg 
1992}. 

S.il.lce the At.,. is beldus leasehold lund. Ihis ll1tlY ex,plaill the re:udine~s of the Ct}tllrnOllWClillh 
O()vemmetltto accept tlun leasclloldextinguished nutive tWe. 

Althon~h Quee.nsli:ttKi basaiarge Aborighml p()pUlatiOll. its Ab()ngme~ have been hu'gety cnnJinedtt'J 
.relatively small reservt~S (Au~1ig 19921 and lhu~ tbe urea oflnudcluitl1uble und~t' nu.tive Utlt.' ~lppeur~ to he 
quite small «(f. footnoteS). A~ reve~aled t1\l the extraordimlry frttcus over the \Vik people"s claim in the 
V/eipnarft:a~ Queflllsianduppears to be nmre susceptible «) hmd rigbts (.~laims. under breach of fiduciary 
dutywhc.l'c reserves were crenmd\vith the State asn '·fruste.e" for the.4.horiginal populutiutl.41!; .. ~nJt~ 
Ntlfir(! Titla (Qul)l>n~Jal1d) Bill 199:3 \\'US dfilfted.on .the assumption that the ComnumwenHh't.; Native Tide 
am 1993w(}uldbe -enacted by the Fcdcrttl Padinm:ent: is,lute nf Queenshmd .199.~t p.l }. 

41 Kennett duJ not dnnfl dun an, tliUl'''' btlt' d;lIm~ l.\mlld \uut'cd m Vlthmt~ (n'ilmhcrlm 191)\. to JUllel 

'~4 Snulh Ausltahan Prcmu't L),;n Atnuhl ulmmt"llifl'd un AUC Rmhu Nahlmtd n~'l\,,, hW;hh.illit 1n!llm HI St'rtNlIl!t'f l\)IH.lh,d he 
1l1'Vnscd the Stutl.1r; sb.umg the hmdfn un Ml~"'t UHIlJ'It'U"tmml. and thul h~ OPt'k)iI~d dl\'I;!lmntatmn }Il f.l\llut ut Ahnrl!!Uw\ fit ~hc 
'1J);(etn lhal til!.!)! had nghll; (0 uhjt~;(.t, to dc-u.·lnpuu:nt 
l~:'$ "Nruwi:! title \\lUI,! mH(!'lhti1;1twdu.:d hy thec:;tclltion drrl!!!''C(''(!~ rw.t hy Ih~lm'Jc \JPf~ltmJltl!'tn ufttu,\;tc.(.,,,'Ul lonlml a ~~'t:f'\'~ \\h.~u:
nn:@.nmtfif uHe '!,\la~ UltilJe, 'fo f~l\er\'f,'i kllld hum ~alc Iii t(~ 11m.eel uuU\:c udr from bcnt!,t C.);hlllfutll.ht.,:d hy llh\'uall4'HI UUdt'f tt PU\\(.·' ilf 

l'Jull.', Tl' ",pp<lln~ UW\l\'Cli to. (;:ontm[ U re~ei'\;,(' dues mnlonf~1' outb~ tnl"'!C~" n 1)(')\\>('( to Hllc.rfcrc wnb lhc Urtbt .. ami mt.erl.llits m i.unl 
po:!'.lM.'",,,(!d 11> 4Htbgrnou"l tllhnbnanls under it. n~lhv~ lIlh: Nor \'11 nah"'c btk lmpau'Cd hy 11 dl.'thmllnm thllllimd lit fC'!it~I'Vi~tl mIt 
tm.:'ll.'l~ f('f Wit' hy Uw mdtgcm'u'i. UlhahlUml~ of tit\! land hut 'em: U!>I: f~f Ahotl!tllluf fnhahtt,m(~ of tnt" Still~' .1tCtlcfully ,. tM.(Tlm t9()~. 
p ~8 per nt~'fUtau, t l 
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Lnrg¢ .. effectSmte 

Ornlllhe Snlte:h \VeS1Ct11 AustrnlJnptobublyhllS th~ lurgestn~,a of laud'opellroclainllUlder tbe MrJ{m 
decisi 011 (AusHg: 199Z). 'n.ti.s situadonprts~s b¢cu.use JtWtls'Set(ledtat~rt1nmotherareus~becnl1SellllJch 
llf Jts Jmld:nrenisnnsultnblefoJ~lu~ric\dttu:t'd!.t\J)d:.pust\)rUl0Sesmld,thetefote free])oldorJenseholdgrtlhts 
were notmt\de (Aoout40 perccJ1tot the..S(~te. wus vnc~UltCroWlll~\nd)~(Uid,be~ause 'pA,stcmlllcasehold 
Ctlrries blmunycases dtetight'ofnecess for Aborigines fOJ" tr~ldidom(f uctivities.. . 

J?nttitmluily in\VeStCl'11 AUsltJ.litl! thepolltknl J'(~SPOflS~Jolvl{)ba.lmsbeell two"'fold.1:~be flrst response 
httsbeell fo·dellY that: the.HIghCot1l1 frndtherightlom~tkefhedeciskm'itdid (cf~section 4J).rlt~wev.e.r. 
,even if lhisPJ7()p.)~idotl is,COI:tcct,.lt: jgnotesUu~renlityth:u,. tbeteiscffccdvc,J y llo~lppenl frQUl(l. decision 
()f'the full Hig;h CQllrt~ Tbustheprlndpnl. u~elluesopen to deny thcUighCourtfsdeGl.~ion would be the 
pnssing of statutes tomd1i.rYlheeff~PtofM(/bo()r the Htigious'upprml(:h Of\vuiting (or ... ornlnnunlcturhl~ 
'" subsequentcl)ses whlch.mlght;glvethe ,HighC.oul1: lheoppoftunityto nlodjfy;or.eveU' QverWtn, its 
deeisioJllo'ivtuiJo. 

'The sec.ondrespo.l)se Jms ,been ttl jl,tgue thut" sincetheCovrtc.,'ed in its kJabt> de~isiorhUisup t(> the 
peopltltlrectifylhis eltorin nrercr~mdum.46 It· husnotbeentnndeclenr~ Jlowever~whal.f()rmlhls 
r~ferendntn would mke. If it W\1re snnpf)! a.,mutl~rofnl~ercrendum queswmut the COtlUll0nweuJ.thot 
State l~vel whlt'h :tnvJt.~ln major:ityofvQters mindi.t'ute whether ornott,he>.~'tlgteedwith tbe 'High Court's 
deeisio,r\;: little wouldbeut;hj~ved. Onlytr nreferendutl1W .c:hangetheF(.ldm~111 C(J/lSiitwlnu were 
successful ... whlchresu1t.ed in anew cOHstimtiol1fllclnusc; w.hich· voidedithe H,igh Coutl's A1 ablJdecisloll .. 
would '3. :referendun1(tppnmcb 00 liketyto httve II na.tiOJ1uJ effect (C'f.,Hulme 1993. p.63).41 

Sf itsum(l (TW(f$ and 1hulirfmml C!sa.~(I) Art J9.93, Ule \Vestct11 AUstl'tllhm. Qovel~llment extingl.lishedall 
tlativeti.tJeislthe geuemHy.,underst.oQd sens«sufH()wn¢rshipu and possessiotl~ alldreplnced nativedtle 
,"vUll nsunurory.rlghts ofu'Uditiomd uSilgelt (Coun 1993). Rcflectiugthe Western Austr~lll1\ll 
OovetnmellltsC,()tlsistem: :view .that the High Court was wrong in its "1(1/)0 judgement! Court 0993. p3) 
assertedt 

_., since the foond;ninu 0'1' WCSlCnl Aus,rnlia.huldmrumgemcot has 11IXx::eedcdofllhc l~tsi.s(Jf two nmdmm!.utrtt 
ptitlclples. 

The fitst is. th{U 011 the uIJquisUJonof S()\:crclgmy over Wcs.lcrn Austatbu.lheC'rnWI) UC(luireotlie al\,olule 
oWlle.rshipofnU fundwUhl1l tho: Sl.~ne 'me Cnw.'u bcenmo Hll:: sole SOtltccuf t.ttle to such {IIIlO. and hefd the 
exclusivcpo.wcrtn gmnt tHle to un land. 
The seeondpritldple Is that no (itle Ie) lund in Wcstern AwnmlhllH1S eXJ!\wd other lhan Hlli:!grmu{~d hyor under 
the CrO\l,'tl. 

The uwd (Tftles(lltd Traditiolflll Usug(1 J 811l~ however. recogllised that the Crownw3s Itat Htlle' sole 
source Qftitl(t to land since its section 7exlinguished. tlnny native title to land tbat existed lJnmedintely 
beforeil commencement of the Act. 

the Western Australian Goverulllent's principJes on \\lhich it bused its response to the High Courtls 
A1a/Jo, like the tesponsesof most cOllservative groups~ have Aboriginal int:ercsts tUCKt\d on ns nn 
nf'tertllought: 

1. ~() ensure dltttthc pohey (lfuJadmmi.stl'tl.tion of W"stcrn AustrnHun laud ~l.nd IIntural resources Ill:Hmg,cmcm remam 
inthtl courtt)l ()( lhe Sm.tc:, 
2. ttlproyitic for cCltl.\lnty of land titl~ forexlsUng und fulure .tulc. huldcl'li. [footnotc; Smcc the Premier asserted that 
the Ctown was the sulcS()urcc of lund title lJl W~stctn Austndi!l. Ahm.igllllll common hlt\' I.HlUvctHlc is clcml.y tS 
clenrly excluded fr'om the necessity nr'ccttainLy.) 
1. To provido fOr:tUllCly ;mdnrderly project tlpprn\l~ds. 

4. To he pm1 ()f nwider upprouch which includes stll1tcgi.C~lU itnpmvc Ahuriguml swnd~lnJs of Irving. in arcas Mtl7h us 
hcnltb~ llOusing. educ(lIiwt and Ctl1pfoyiilcnt. COllrt (1993. pp;Q·l 0) 

NothhlC, ill the-nUl dealt with any oftheissucs identified ill principle 4. 

46 A. P,uhunml n, Mortmn ~UppUIl.j,'d tins, t'ilU rChambl.'rtm t9V1. l) lul~}. <lnd ,umn.'tUnn wtth nltt.,m tl."~mt t9<n. 
47 Hulme < t99J.p .. {i3 )U(llccj; 

11 is UI)t met!,'})" th~tnn .. tor the rCl>uh In bhdlU to he t'l!cv"t'\cd hyt.:Ulhohwtmlud mnt'uqme'!llf'I'I.. 1 pn'!!l!ltw, p~, iut OIItll.'wk'."lit 

pm"'ubu,g dUltilU hUe tn Intld on tt1l1 lllomtJmI of Au">tr •• ba ">hatl nnwlnun grmH hy HU,'cltlahh",hcd Fltl\t-tlUtwnt ofth.- S'~l~,,' o)f 

tl!'ttlrOl')\itir\t;:l;flhIU .• nndmu udllirWI\(') 
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(tv). Lobby groups 

the Jobbygroup Inostdire?tJNnffectcdbYJhcArt(llJ{)(lccisltln"'Ule Abodgin(!s· ~blmwly welcomed the 
dccisi(m ·nsnbeJ~lt~dteC()~ll.itJon<oftJlellisl()dcnl u'tith Umt Aborigines wet~ AusU'nHa"s·nt;st5eltlets~ "rhe 
depisioutl)Cl~oj'elHidn~ymboHc.sign1.fianncet.o:tllemsr~~tterdl(mitsc~pucit)'todeHver prOCdc~dJnnd 
right$.1;:Jlis symbo.Uc sjgnifi~mflce wns. reinfol'cedlnJate199~ by the Pdll1eMinisteF$RedfcrnPurk 
sp.eech.(Ke(ld.ng .• ~99¢.). In.·t.heensuillg{R1Ud~aJdebutejt:fbaUtthe.dccjsiol1l·however" AborigilJeSnppeurcd 
bytllkl .. J99!lcohnveb¢(;ome vcrydislnusfoned abQu~ theprospectsfor iYfll/meilher lultiulhtg.{\,new 
enUghrenment innonl'i\bori&.im~l.~ltSlralill.'s t~lntions·'~itll~,l}()riglJJnl.t\~lsttaUmls.or. delivpdn.g,rcaJ 
tldvtllltages through the: prmmCnllnl.plcmcl1QWOJl OflltltlyC ud¢.hl'nddmt'llltdn~ph¥sJcnl dlspcrsHlll "'ev~ll 
frasm~i\4'tlon .. of Abod' t, AustrtiJht,cf. Bl'cnmm J,993b) comributed' to ~. £ra&mClltedresponse umil ~the 
eva VaHey rneelhl~ {l\1~1 . aJt;Y nudCJmmberHn 1. 993},. tmd: tlsub~cqncntme~tlfig In Cnlll~rra. ". ~nre 
!t;lL'lllCIUedAborigimd volee"llndlhus tbe highc.(J,slS nfuni(.cddcclslon making 1n re5pon~ct() [\1(111Oio 
eoninlSf:ttlthe UtliJyof the9ther ptillclpal itlt.ere~a·grGqp~ the nyiners .. 'c~nH.ri~)uted to A.bot'i.ginesf fnilure to 
ensnre Hut( thep()lle~'fespotlse .procqss'proo(!cd~dnt~~ipace· sUJ~nbl~to 'theJrUl~~rc.st~~~rbe lackof :crmlfol 
over ,p~lCQ;enSllred dHll1 ()(tce the· fmrses were SHlmpeded bychumsthnt non~Abol'l~lnul· gl'(Jupswould 
.surrerserimls ll)sses uuder native litle~ hl1Cciullc very dirncultto prevent :upolicy respohsc Jlmt did not 
tcsultin nadvedtleooblg crfectjvelyemascuhl.fed~ . Afteruturrld.nnd very publlc cxchung.eootweentlle 
Primet\1iuiste.r R.nd AbCltighullne'g,otlutors. iJIOclo.ber 1993~ ncomprornise ,ugtttc,nem wns reached (ct. 
ahoY.e). Ahotiglncs tlppea.r to htlve become veryconseiousofthe need f<lrpubHc unitYMcven while 
tllrasblng olltimernaldlffereu<:es (e.g. Mun~eHinStnnding COfm~itleeorlt.e~rnJ und C()I1slit.tuiomd 
AffaltS~ R~f~t(mce: Native Title niH 1993, Bennie l'l~nsard, 6~tud 1 DeeelnbCr [993. p.S5S}. 

Aitbou~h there are still ve.ry clel1r d.iffercnces within the Abo.riglnalcot11l11U.tlity over .the llPpropriate 
respollSe to 1\1t\bo~ Aboriginesnre pmbubty a much 111oreeffe.clJve, political force Hum they have ever 
been. TbeernergenceofAborig;lnes ns an effective p()litical for~e mayb! themnst endwing Icgacyof the 
&lal>o debate. 11' Ihls ucoheslon dcspHedifferentes"C3n be main.tained. Ab4'uigltlcs nre ,less Jlkely inlhe 
frdureto Deste:tnn"rolleted ~Y the poHticalpr{1CeSS nnd dms will huve u better ChatIce or ensuling un 
equftllble future (orthel1lselves. 

Poet'< thefatmers' groups hadnecmue convinced dIUl. native title wa~ extin.guished. by ftcehold or 
leasehold under the originnl ~f{Jbo' deei~ionlf)r acceptedgovcrnmerH~~ USSUl1UlCeS lhm they would secure 
agricultural ~l1d p~~sto~alleaseh()ld und~r up'proprlnle legisln!in~t the futn1plg h)hh~ nppem;ff)!D '!u.ve 
become relatIvely mdlfferem l() the tllltlvC mle lSSUf. The prmctpal excepuon to thts gem:.raJ mdlfference 
has been in pastoral arcus of \Vestern Austrcllia where.beeuuseof vif\lhle Aooriglmd populntions (ttld filI'g.e 
a:r:eas potentlalJ y ~lahnable~ pastontJistsbecmueextt:emely ugittuedover the prospect ofnntive titlccluinls 
(Tickner 1993). Jt is possihle that these fierce renction~ were deliberately engineererl for POlilicul 
purposes .. 

TIle NadonalFanners' Federation nppears to have p1tl)red un honoumbJe rolehl1hc second piUi' i1f the year 
1n ncgoti.uting an accepulbJe te»tslullve response to J\1a/>o. orpurtU.mhH~ not.e hn'i heen the role of the 
FederndonfsExecutive Director. Rick Fnrley, atso 11 melnher o.f the Federal Govermneut'sCouncH (}O 

Aboti.glllal Reconcmntion~ who has been an active negotiator on rmtive tide in 1993 despite serious 
reservatIous fl'Otll \Vestetfl Au~traHanthrlller&. The NFF nppc~lrs to have been ucu(.ely aWUl'C' nf the 
fragility of any compromIse possihle Olll1ntive litle~ if x Ptesident of the NFF.!vlr Gruhtun Blight; wnrning 
atone stage Uthat'if the CmdhJon pushed the Government wo fnr ilnd can't gel Ut1jt sort of cotllprmnise. 
then wetHend up In the hands of the J)eul0crats and the Greemt' (Chamberlin 199.3,. 5 November)., 
Duting the tortutous Senate debuteon lhe legishlticHlt Fnrley Wl1S rep()J'f.eda~ saying thut ht~ felt '*IJettnyed. 
biUer and foolish'· after a Government amendment to cJutify some rights relnting [0 some renewable 
mining and p~lstotalleases wus defem.cd despite three Na.tional PilJ1Y senators crossing the flo OJ' ({)uvies 
1993, 20 December), 

Of uH the .inter'cst groupb, the nlilli.ny lobby has been l1lostaclive. although this reaction hn~ not at \\Jny~ 
been cOJlsistcnt:ts. The.if activitiesappet\r to have covered the entire spc.ctrumaVIlihtble to lobby groups .. 
they have been il1volvedin discussitms with govc.rnments.nnd they ho.ve pubJjcmedtheirCH~e widely 
(e.g. their own The A'finIllJl R(!\.>j(!lt\ und t;xtensive ndveltisemems In the duUy press). 

48 (:.$,. "Lh:gcm ,n;lum I~ n\.'.j;c"~m:,y for lCl;Vl>hlllOll to vahd,lIc c~.iiHl1gutle'" and ¢/ll!tifC' I.Imtw;·w tdh:'I eim !1 ... gt,lrlwd' (Md:n!fY"Ih 
1993. p.14) cr. "AMIC~ SIJPJ'X)Ii's Ilt:ilU ftom Ahon~uHlJs. to slow duwn tIlt! ptm:es~ mllJ tbr more dl.·h;ucon tlle' mHtom(! of' Aft/1m" 
(Mdlltnsh It)91. p.l2) 
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4.6 AmJ)it(d~1ims 

Muchaggr~~vatlouhtts tJ(!enctlusedbychdms lolamlby A.oorigirmfgrQ'Ups~ostensibtyundet' Ma/)o) 
whlchnppearfo lIe outside lheA1ab(Jgtlldelines~4t9 IUl¢cott{)mic tcrtns, hOW~VeI;', tlJesec{aims Cnjlbe 
simplyumlerstQod •.. ~~uti(!uJady if (he cost ofmonmlng; it clttirn lsI ow, tlnd iftbepotqntiul vttlue Qfn 
successLulcln.imis veryhigb, tbe,expecled v;tl~le of theclninl.rnaybcposilivc even iflhe ptobahililY of 
Sl{CCess is very low. Forlow income ,groupStsuchc1nimsnJukegoodeconomic sense. 

:Putthert sluce part or thelligh CourtlscxpHcltu~enda Itl:M(liJo was loextingqishthe t.erra lluUius 
d~trlJle~ostensibly .. A1(JblJclainlsttUJl.ulsol')e'vie~ed in ,nrationnlalthou~hnQJt"econol11ice()ntext. For 
groups like Abo.rigineswhonghdyview themselvest~sdispossessed "".ehhernsthe descendttlltsof 
dispossessed people or. ill some cases, lh~mselves dlspllsscssed "ulcHigh Court1s judgement. rcc()gnises 
the uIJdenlabl¢factthu.nhey were thcotiginul owners of AusltiUJn (ttf. J~.eynQlds 1(92). L~Uldclnimst 
i~yellif clearly outsidef;[ubo gufdelhles, c~n he SC,Ctlas potiticuJasscltiotlS oforiginnl p~1ssess.fon. 
~FUrther, lhese·poUdcnltisserdons mayp.rod.ucenol simply verbal recognItion of thrsori~innI ownership 
(cft KeAting 19.9.2)buf pracdcalnsscrtionof thIs. re~ognition in the fortn of JttndgrantsQr other aSS{stfUlce. 

'Um Abodt,tines were notlbe only Allsttalinns locigingmnbh: claims post .. Mll})a, Tbe nlostdrumatic amhit 
c](\lm wasCRA'schllm forcompJeteCetl~linty over its Cupe Y Qtk hauxi te leases~ rIle compnny supported 
lllcQueensl(uld Pr(!mie.t inllis caJl 1tfor cQmplerncnHlry CrimJl1ollwc,alth"SuHe speci.tllegislution to validate 
COltlnlc()'s W:eipa tjtl~s Sl) th~\t. cert(limyc+mbc .restOtcdlt nnd. because nny such legis.latior) hs{~lfmi.gh t be 
litigated) went furt.her hldemandlng"govCnltllcnt indemnities, iufl.lvour of lenders and:investorslt {(lill 
artdOawUng 1993). Ineeonomic terms. CttA/Conmleo \vns. seeking tocnstlte that. no tlt1cennlnty .arising 
out ofMab(}w.ould fall on itself •. Should CRA1CmunlcQ. and others similarly placed t be successful in 
avoiding A1a/Jo .. itlduced un~ertuhlty •. thconJygroupswho win bearlhe cost of tlllCc,'«tinty are, socictyasa 
whoJe'tdtrough ~lly liability home bygoverrunems,und Aborigines themselves. The fractls over the Wik 
people's cJa.irnaJ Wei puis a gOLJdhldfculion that any costs of uncertaInty are most likely to be· borne hy 
Aborigines themselves. 

Ambit piaims, whether of the flrst orsecoud kind .. ute clearly 'Very rutional responses to a majot chunge in 
i.nstimtional structure. These nmbilclnitl1sarcclc~lrly opening gnmbitsin gutnes with potel1thdly \I.ory high 
stakes for indIviduals and groups. but~lre probablY zercHauuga.mes for society as a whole. 

S.Ptopertydghtspropnganda 

5.1 Propeny rights 

Some commentators havel~shed themselves into paroxy~nl~ of.apoplexy that t.he type oftitie granted 
under A1pbo 15 inferior title because it is not unrestricted freehold. Ewing (1992. p.Ii), for example. 
cmull1cmed that "Inaliem\ble title is not so much Ilbeneflt to AborigInal people ns amiJJ.stone" Hnd ACIL 
(1993, p.7) argued that "The concept of inalienable f Aboriginall mle is pnternuHstic and dJscrimJnawtyU, 
Brunton (1992. p. l(» ttrgued tiltH: 

1Nadve title' Md olher forms of inalkmnblc tenure .are nOl only p;HCmtllt'tti(.\ lnddng pc(}ple foreverintu WI inflexihle 
silunlion supposedly 'for lhcirown good'. they also tlcst.roy the vulue: of the Jand. 

and NSW Farmers (1993, p.f3J) .argued: 
Ute commurml {)wtlCfship tlSpeCfS of Aborigllutf land rights dentes Ab<JrrgmaIs (he .abIlity to upgrHdc wld effiCIently 
uSc their land. 

These,nnd similar, arguments can be seen in seveml C()nteXL"'l: 

L efficient econornic outcomes depend on the preferences of nll memlX:fs of the community. 
Communal ownership of lund appears to accord with Aborigines· view of their cultural hcritnge.:'IO 

49 NSW chums wll1ch appear to faU m (his cntcgmy arc ehlims to dTC stluthcrnlughl,mds f!;lmwo 1Il Au!:>truhan ('humber of 
Commerce 1(93) nod Wmld1un people (central WMl) (~hnwt) m Heweu 19937 Jumn AJStl MUUL>llJurh t:hum un Btt!ihane- CfrD 
rCtnmlbtrhn llJ93 31 Mt\y), Clmm's hy lhmdJaluog (NSW north CUll'>! &. SE Qld). J{arm!ll,rol (NW NSWt Mnmwarl (\lr;: NW to SW of 
Oomlt'logrU Mel Art:Clll~ (nround Ah';¢ Spnng~) tHcwe1l1993, 8 July. sh\lw<; maps. nmy atso hefllubit clmnl!>}. TIle WUilclJul'I 
peoplc'lj chum was stnJck oUl ut the H1gh Court ilt December 199:t «('(!trw t993. 24 December. Hrown f993 •. 24 December) 
50 t!g. "As Koons. we nccclio be cV1!J v(gHulll m the subtle uuocrmHuug of our cuhund \'$I.1tll~l;i :liUc;!l It'" MIHlltllufUlhstU. 
hummllt;;rimltsm. cumpasslllil nnd dUll Ih\;\ l!mup IS mote unportam lhnn the wdivlduuL ThC'!lc mul olher Ro(m tdc{lsf'oueb , ... tlH.' 
P!O{loSlhntl that H~illg thmg:') might he nmrl: 1Il1pc;manl tbnn Ilmtcnul wealth· ha\'~ always been c:.onsidcrcd \uhvCIl\<wt' hy mm 
Km>nAu"tfltlmn selcierl"" {Poley 1993, 
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If: Aborigines ",orsomc AborlgtnQS .. do JlOl'Wttllt hmli.ennble tifle} lhcnempldpllJ'~yi(hmcc shoQJdbc 
provided. of thIs. 

A.the gr~ntbu]kpf AllstruUn'~hmdtnns&:is iJ1COmmUIHllformsoftitle (:e.g~Crownltuldnnd 
)e~lsehold) which these COlnmenl~lJ()tSurg'tit)is iilnppnmrItlt¢fo1' AborIgines~Sjnc~ bOlh ~1(U1oal)(1 
hHldti.ghts legisladonprincipaHy .envisngeUu~¢OJ1Versiotl(}f Crown tand lO some fQtJl10f 
comlutUluti\bQrigiofd. ten utc~ the resu It 'in ptope.l1yt'ights JCn11S is lllJ worse thnncun'etldy, 
F\lrtller* iftcis true that 4'f~rms()r i]11111cmtble (enure » .. destroytllcvulueof tllc lundlll131'lUuoo 
t992,.,p,JO),it therefore follows that:tb~ vast J.ntUorltyof A us trtlUa;s lundlnass· hnsaln'1.1d;}'hucllts 
vnlue dehtroyed. bC(!nllSeof the fonnof tetlure jnw.hichiL is h~ld. 

!tklabodoes not'predude Abmri.ghHllgroupswlmgtdllluulve dd~ from snbse(:tlumtly s~~ekltl~ 
cooversionof this thleto some other t(,ln1tbyinHhtUyaedin~ such native dtle to tbe Crown. or 
co.utse t AborijtiIl,es seekJng StlCllU(!Onversion would wmlttflensutethuttheir' dent with tt~e rel~vnnt 
governmellt\\l1Swntet11ght! ThispossibiUtYW~lS UCIUflUy cnnvnssed in the Nlabo judgement: ilrx)~ 
Ihmlive titlc\\ere sUITcndercd to the Crown hl expectndCJll of a grantor tenure to the' il1di,g,enolls 
title holders, there may be n fidmtiury duty on (heerown to exercise lts discrellonary power to grant 
a.tennre in hll1d SO 1\510 snusfy r,heexpecfutionH {/vlabo199lt pcr13renmUli p~3).Thisoption wm; 
e>i:pressly recognised in the COllUl.10Jrwenlt,h'steg.isJadve pmpos~ds (C(lmnmnwecdth of AUstraLin 
1993b~, pan).29}, 

4~ It does not f?Uo\vthat Heommumll ownership ... denie!\ Aboi'igi,mds the nbility to upgtt\de und 
efficiently use tllcir land.it This argument rests on.nblznrrc oud erroneOllS interpre·tudon of 
neocInssicale.conomjcs. Inneoclussiealecotlomics it is argued that. private, individual pro petty 
tights· arc n sldfid (wtcondition for PUJ'eto opthmIlHy* J t does lUJI follow 1 howcver1 lhnt: such 
prqperty, tights ure.aJJUCi1SStl1)·conditiont:()r()p~irmdit~. ,l'ndeedthe mOdel'H.cnphuHst state rcUes for 
ltsefflclcncyonnouous.of c~lmrnunul owner;f"up:the JOlrlNstock company IS based on the 
communal ownership of the company because shure ownership only contuim; the rights to profits in 
the~ompany (if any) audhs residual value (if nnv) when wound UJh us individual shurehnldel's 
cannot lay claim toparticularaSSC1S()f the t;Olnpnny. 

5.lt iSl10tthe c:ommwull ownership thal might have economic impIicutlons. but the innHenabiJity of 
the native title. However~ tlS noted nbove. t.he High Court did notenvisuge native title as beIng 
completely :innUe'l~lb)e but~ rather, involving n special process tnconvert .it. to exlsting fmms ·of title. 
Aborigines obmining nntive title therefoJ'e would have: future choices as to whether or 110t.. andtif 
so, when,. to seek. conversianof ,their title. °r'he normal objection to inulienabilityis that: it is 
difficult to OOrt'O\V agninst such land becnuse the fender does not have theultin1utesecurity for their 
loan ofseltillg up u, defaulting borro\vcl'. l'{oweverinluch of the land likely to be grunted Imtjve title 
is Ukely to be difficult to horrowagainst anyway· if it had any vnJuc~ it would uJl'eudy hove been 
alienated to non",Aborigiuul Australians. 

If palticular are~tS had specific vnlue (e.g. bccnuscof (p()ssihlc) mineral deposits} unci if native title 
carried rights to minerals (which none of the legislative 1'(' 'l,fl1tlses to Ivtabo have pet1tlliuedl. then 
borrowing- would have been possible in the f()rtn ofu lien tlgninst future production. The minhlg 
il1dnstry's fervent opposition to private mineral rj~hts~ tl.)gethcr with governrnems+ normal 
reluctance to forego fmure revenue, has pn!,cluded thi" option emerging. 

There appears 1~) :'le nhldden ngendn in this opposition to mm~freehold forms of Aborigiunl tenure. 
Urgings by non~Allorigjnnl Australians against the type of land right grunted Vhl fdabo or land rights 
legislation might h~st be seen as the (lttitudes of participants in the politicuJ process \vho object tathe 
principle of Ahorig.:nnJ hlOd rights. By urging that native dUe under A1abo. Of' COllltUUnill tftlc under hmd 
rights legislation. nre mterior fOl'mS of title, conmlcnttttOl'S mny be attempting for politicul t'cosons to incite 
Aborigines toseek freehold tiUe. in the knowledge lhm the AustraHnncommun1ty would not aCCt~pt such 
alienation of these lunds. It may be that native title under tdllbo principles is not, in the long nm. the 
optimal form of title for successful grantees, 111 the short run. however. native tide .i~ likely tl) be superior 
for tllem than the alternative of no title fH aU. And A111bo does appear to offer n mute to future tide which 
may be supe.rior in (he kmg run -which may be the real foundation of political objections to Alalm. 
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5/2Propettydghts in Ininetl\ls 

Frau) smtemen(s b.y' HsspokesmgI) (e,g.t\1oTtlt()sh 1993) to'U.sltOngtldvenisingproCile'ln the press (e.g. 
Sydm')'A1arnlng Ht:rald6. "14,17 August1993).\he U1inh)~lndustryll~sbeenUdamantthat lIpubUc 
owncrshipof minemlsmust b7 mainm.inedll

• 'Ole JllillingiJ10ustty's motJves for thlscnmpaign arc ensily 
understood. but its llssertioll thnt npublicowllefshlp~fminemlsI)lU$t bemalnutined" (AMIC 
at;lvCt1isemel1tf Sydney A1otllingli(jt(lltl 14 August, p.22) ls.simply erroneous. Bxcept J1luccllu'uJly 
phuUled econqulY t 111hleJ'lUS ()Jllyhave v:due becttuse at some stuge they tirc tdiemuedinto private 
o wneJ.1ship. The key issue i.s, therefOl'c l not thc,otigimdownership of mhlcruls but at whnt stage they are 
aHemtted tnto pdvutehullds. 

TheimporttltlCe of thestn,g,e ofnUenntion C'lin be seen by reference to Other runions' jttl'isdicrimls where 
otiginnlmineralrlglltsare owned by Ihesurfuce lundboldernolAhcstate (e.g. Industry CommIssion 
1991h;pp.10 .. 21). ThIs also occuned hl Ihe early hi Mory of the NSW colony where.miner'ul til.lIlts wete 
nnnchcd to surface tights. ijvenln those PtHts pf Auslrulin \vbich \. qrrenUy remin pubUcownership until 
the g<lVcrnmeut decides t.o aHenatetl11tlct~d rights to n milling COl11pUny, othurwnys exist touli.enntc these 
dghts. ·Porexampfe,the g.ovemmemcould decIde to t\Uenatefhe lights to exploitany discovered minerals 
lo.exIsting: sllrface lundholders •. or to ()thers by severi.ng surface rights frommincful tights. In theehher 
pnse, .govet11ment could decide t~llluction 111inerat l'i~hts\m' couk~ si.mpl)~ ye~t them inpnrticular 
lhdividuaJs·or groups snch as n1l.tlcrs~h()ldets of nauve utJe"cllVlmllJilentnhsts etc. 

Inc~ses where minetul rights were not vested in Ul1 individuu.lor (ltganlsution directly interested in rnineral 
expI()luldon~. theu :()Ppot'tu.uities would {trise for a bargain. between the owners of rights and expf.omtion 
aucl/orll1ining companies fot the rights to prospeCt; or mille,. The/ramework oCthe btlrgnin \vOllld be in 
princ.iple Httlediffel'ent from existing negotiations between govemment and explorers or miners for the 
rights to prospect armine. Whether ornl')t the oU/conu!swere differentw{)uld depend' upon the J"el.utive 
preference functions or government and alternative owners of mjncralrightt;. Wherc~ forexulllple, 
owners of mloctal dghtshave values relating to lund addItional tadle tl1011CUU'Y value of mining, the 
dedsion as to whether 1.1rnot. to petmit mining" nnd the conditions nucleI'which mining would be allowed 
to proceed.,. may be .more complex than if only the m{)llet~u'Y vaIue of potential royaltie~ is paramoulll. 
FUtlhef, if the dtnepreference nnes of owners of tnincmtrights were substantially different: from the state, 
exploration and mining outcomes might also be different. Jnull cases~ how'Lver. as long as the 
negoliutionsOef\\lCen n1hlernldghts owners {tnd potcntiaJexplohers are ,f,J/Ullfm:v. the outcomes wBI be 
efjicic.nt. Whether or not social welfare is raised or-lowered by a different set: of rulc$ govcmJng mim:u-n.l 
extraction is un cmphicnl mutter. 

5.3 Mining negotindons 

The mining industry has claimed that~ unless a policy .·esponse to rv.faho includes retention of pl'opcny 
rights in luineratsby the Crown, less efficient outcomes\viU beachieved by Atlstralia (e.,g.. Ausln\lian 
Mining Itldustry Council 1 990h, B\ving 1992, p.12. ACtL. '1993. AMJC new'spnper udvertisementsJ1('')ted 
above), Contrarily. in its analysis of pre~lYl(Jbo lund rights legis.latin!). the Industry Commission {1991 h. 
pp.5S .. S0) nrgued tim!. where existing Aboriginal title \vas claimed to be stifling mineral deve)()pJl1ent~ it 
was theform of AborigInes' il1volvementin the bnrgaining process mther thun the existence of this 
iO\lolvement that could be nrgued to be affecting oUtcome~.ln particular, in the case of Northern Teo'itory 
lund rights legislation~ it was because hUldownett; OIl mineable land ()Iuy hud a right to compensation fot' 
disturbance that there was insufficient incentive for them to participate fully in 11 bargu.ining process ovcr 
mining development. If tor example, lncal Aborigi.nes only obtained t1 small return for pCl1nitting rnining 
but dle disturbance to their land anci/or way of .life was hu·ge. there was litUe incentive [ot' them to agree to 
mining. lI. bowever~the incentive tonllow m.ining was raised ~ e.g. hy vesting ownership of aU minel1ds 
in .local Aborigines .. tilton there might be a vcry substuntJal incentive fbr them to compurc the incllme 
benefits of m.'ining with the IO,lses associated with mining.. The Commission l'ccmnnH.mded thut 

the NT nnd ComrnnnwcuUh Clov~rnnmllls should. invCslil!U1C tIunsfcrml 01 fllJlll.md rJ!dns on Ahunguull lmuJ lothe 
trudltioou.1 owners. lllC Commissiun sees grtUllmg lrmlllionaJ OWiH.~r!i (It> jlll't* rightl:i Ie> nuy mHlt'cullO Juund on Uwir 
land Hr-; n pussihle solutiml to a grcllt /nuny of the prohlems currently heing experienced :H,; U (/frct't wf.;ull nf iU~denncd 
property rights, Hndustry Commissi(JIll99h. p.ft7} 

\Vhat applies in the cai:lc of statutory land rights legislation nppHes simi.lnrly to the case of native tille. The 
bundling of mineral tWe with nutive title to land \\fould encourage Aborigines to ugrce to mining "in lhe 
nationallnteresf beclnl~e it would also be in their interest!), And it would be in theil-interests in a 
dynamic sense? not simply :ll sunk one. bccuuseaccess to royalties \\,tJuld provide tmditinnul Aborigines 
with a resource bnse that would enable them to participme l1iorecquully in Au&tmliml !,ocicty. 



(tis diffi.CtiItto CO lllprehend whymitlers WOllldprefetto deulwi ttl gQVertHnel1tsovet~ minend royalties 
ntther than Indivldl1nls. Inp.r:inci.pIc!:g(WCtlllnent$ ougll\;.tot~ 111ore'cffcciive bnrgninerslhun lndividuuls: 
they lutvemorefinnl}ciulan~t burgnitlillg teso.urces thunttllhm the largest COlnptulies;t\udsDOllghttQ be 
uble to eXltuCt larger royalties tltancunil1dividuais, purticnfarlytmdi tictUtI Abori~in~s. Pethups it is 
because supposedly 11l1sophislicHicd. AborIginesh;tveproved. tougheJ~ JlcgOtitU{)tS th~tl' the millers expected 
thatminet>shnvedccidcd it Is prcfembleul deaJ with gov.el'tUllcttts.P'urthet\therc Jmve ulwuys b(!en 
suspic.i.ons lhnt:.,.desplte~re vnsttesourccsnvtrilablell) govenll11emS ittroyulty negotiations" governments 
lnay uotbe' asefrectlve 'in roytlltynegotintio.us us theory tnigh1 suggest (Industry Commission 199b, 
ppJ 1 .. l3~64,,65). 13ttrtleu (1993) p.Hn~lail11ed thnt: 

Al~)tigitUll l}lx}pl.e.Judgiog by NOlth Americnn experience. tu-cHkcly to 00 pmpnuc!lts of resource dCVt!t()pI,)1cntnncc 
gr.fcn nnoPJ,)()ltwli!y loparU(~ipatc. 

Indeed, in .abt\ckhauded way+ ACIL (1993, [J.8) might heCotlsf.tlled us utguitlg itl fn,vOlH~ormlnet'ats 
vesdn.g in Aboriginal communities: 

It is possible dlttt fhe ,su"cnUcd veto ngnil)s( milling hastlC(~ll cxcrcis~\d by Almdgiml! {!Cople bcculisc I.he v4\l\)C they 
fiscrlbc to tctnjnfng theIr Innd. undlslUltmd. in Il~l{Jttiomd WJtivcllSC exC'c(~ds wJUltcvcrvulul'! mig.hf (cmpor1trily he, mM.cd 
by mfni.ng. H{')wever~ H ts impossiblembC ccrUJ,/H whClhc.rthm tlssCSSmelH hns ncw:dly beet) madc .. Jfl(1et~d. JJ sccm~ 
ev.ident Umlthc comJl1unities concerned have never ht.'Cfl cOIlflllU(cdwith :.1 wdid dmjt'c Wmt jS, they hnvc nm been 
nlluwed (() be c;xpos¢d. (0 themutkef). 

because the only way or empirically testing whether 01' not Abodg,inesare assessing the costs und benefi.t.s 
of mining is to vest thetl1inel'ul rights in them as landowners, 

It is difficult to understand therefore J1)iIlCrS~ CUfrentconcerns with /11 aIm. The problem muy be that the 
areas tn.ost at risk to ~labo IU*C those inhabited by Aborigines feast affected by th.e t.nodcrn rnal'ket 
economy. Abodgineswhohuve litde or no demand for the output of modern economies have little 
demand therefore for the income required to participate in this economy. Thus the miners muy have little 
.to offer llres(1 Abotigines Wllich might. induce them to perll1i( mining on their land. But. in e(~ouomk: 
terms, whnt thls means is thm rhe welfare of these Aool'igines would be reduced if they perrniHed mining. 
Just because Europeans might disagree with their preference orderings is no reason to belittle or ignore 
these prefetence~. The philosophy of the market economy is that individuals' preferences count, no 
mattet what those preferences arc. If individuals choose to live ~l frugal Hfestyle tbent unless fbeycrente 
externalities for others~ welfnte· i~ Illuximised by permitting them their choices. In this cuse~ national 
eC'O/Ulmic welfare might be less than olherwise~ but this is because u significunt gr()up vnluc$ pntticulul' 
producible commodities substantially differently from others in the c.collomy. 

'rOle effector including miner-ttl rights withi.Il tlmive tide wilt however. only renmin .u theoretical issue. In 
its A:frlbo judgement, the l:-:Ugh Court stressed the: importance of trnditiotntl Hssocintiolls whh .the land, 
\VIUlOUt pre·emptIng future decisions of the Coutt~ it would not be surprising if .. given this emphasis on 
(ftUliticmal associations, the Comt matdn~d tmditional uses of the hmdwtth grunts of native title, For 
example~ nutive title IlliglH only CUl1)' with it right~ to trudidonal exp.loitmion of minerals !,uch us the 
gathering of f1jnts or 5tone~ for implement making. More impOjla1l11y~ suHutes proposed OJ' cnm:ted by 
Federal and State Governments as n consequence of lv/abo strip mineraJ tights frOltl native thIef and give 
Aborigines an extremely limited role in negotiations over nlineml exp\ol'Utinu and mining .. and indeed. 
any otber activity .. OIl native title land. 

6. Conclusion 

De:ipite the past .invisibility of Aborigines f(' ugricultural economists, Aboriginal interests became oflHLtjor 
" if unrecognised· policy concem to agricultural and resource economists HS H result of the. High Court's 
Mobo dcc}sion. The A1a/Jo decisiol1~ Hnd the legi~Jadve chaJlenge it posed. provided (tn idcftl oppo.ttunity 
for llgricuJturul c<;ot1()mists to demonstrate their sochtl relevance in resolving critical ecolmmic policy 
issues ~ but this opportunity wu!-. ~Hdly neglecteJ. This decision Hlso provided it challenge to agricult.ural 
economists to usc their skills on behalf of a generally impoverished gronp in Austtnlinn society - this 
opportunity remains open. Agt'icul,lural economists have the tools to Hssist in explaining why Aboriginal 
society suffers eCOllnmic deprivation, whUl policy responses may be appropriate lO assisting lhe e:conomic 
deve.lopment of those Aborigines enduring a lire~tyle unnccepmblc to lhc111selvt~~ und AustJ'u.lhm society~ 
fm' evaluating the many faHures (lCthe policy process which flus SUppt)sedly been .assisting Aboriginal 
advancement. and for evnltmting undexploining the political forces dull, witt incvitubJy Lx! lwraigned ag.ainst 
n development process .that et.llphns.ises Atmrigimd illterests. Australian agriCulltlrnl nnd l'csource 
economist),. ought to recognise the hnpm1tH1Ce of Aborittintd interests be<:UHse sudul justice .1.cI

, t1 
hutisf'aClnty dislribut:lonuI outCOlllC .. js U pl'ccondilioll for anacceptnh1e t'cotlmnic outcome. L.ikc 
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Cormumlity Aid Abto~d~agrlcllltunll eeQhOillists Qouol1nWeto goabrot\d to :applytbetrskllis to tlssist in 
raising the living standordsofth'osewhosematcdaJ weU"ooingis fnrlowc,rtlntnncceptUble, 
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