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«the economic activities and chergies of England of 1800 would shatter the social and economic customs of e

aboriginals. Tragically, the targestregion of nomads inthe wotld was now face to Tace with-the island which
‘had earried to.new beights that seitled, speciatized existence tat hadansen from the domesticating of phnts and
animals, People who could not boit water weee confronted with-the nation which had recently contrived the
steam-engine. ~ : :

- won the east coast-the white sails of the English ships were 4 symbol of 4 gale which in te following tundred
years would slowly eross the continent, blowing out the Hames of countless campfires, coverng with drift-sand
the grinding stones and lishing nets, silencing the sounds of bundreds of languages, and stripping the angieny
aboriginal names {rom nearly 2very valley and headtand. (Blainey 1976, pp.253-254)

The rapid decline in {Aborigines'] numbers was partly because they were of litle use to the Burogean. “The early
European explorers and even the graziers who foltowed them lound that the aborigines were excellent gundes,
evenin country which was unknown (o them. Their knowledge of how 1o find water was particularly snporans
in the arid interior. Almost all of the major exploring expeditions were accompanied by aborigines and it is
doubtful if they would hiave been suceessful without the assistance of natives. However essential suel & service
was, it wis supplied by a very limited numbier of piople and was eguinedonly fora shot pesiod of fime,

« the major requirement for the nesw Enropean passsral industry was precisily the same us that of the huding
and food-gathering aborgine: both required alarge meen of Tand. The two systems of Tand use could not e
practised at the same tie tnthe same region. (Davidson 1981, p.37) ,

1. Introduction

The High Court’s Maho decision (Mabo and Others v State of Queensland) asseried Aborginal common
law rights to vacant Crown land with which they had a continuing and traditional association as “native
title". The impact of the High Court's decision was contrary to the only previous case on Aboriginal land
rights (in a lower court), although the argument used was similar to the earlier case in many respects. In
adjudicating on the claim by some Mutray Istanders to ownership of their land, the statutory majority of
the High Court atternpted to provide a systematic framework by which all Tand claims could be assessed.
not just the particular claims in the Torres Strait. However, because someg issues - e.g. minerals forests
and riparian rights, leasehold land - did not arise in the specific context of the Murray Islands, some
uncertainty remained as to the exact implications of the decision in mainland Australia. If Jand rights
claims under Mabo principles were to be pursued on the mainland. it would have ovenrred as a succession
of individual claims to specific tracts of land.! The uncertainties of existing title, and the uncertain
application of High Court's enunciated principles in the Maho decision, convinced whe Commenwealth
Government of the need for a legislative response to the High Cowt's judgene::

Four issues concerning the Mabo decision are examined in this paper. i e first is the essential invisibility
of Aborigines in discussions of Australian agricultural and resources policy tsection 2. There has been
surpisingly little written by agricultural economists about Australian Aborigines, even thouch there are as
many Aborigines as there are farmers and. at least until recently, Aborigines were largely rural dwellers.
Further, even before the Mabe decision, Aborigines had become more important te decistons ghout the
use of rural resources. Because Aborigines have been invisible to agncultural ccononists it is not
surprising that agricultural economists have been invisible in the Mupe debate.

"The second issue canvassed in this paper concerns the implications of the Mube decision for the efficient
allocation of resources and, more importantly, its implications for economic welfare (section 31 It is
shown that the Maho decision is more likely to result in increased social welfare than an alternative policy
of ignoring Aboriginal fand rights. This conclusion had also been argued in the Industry Commission’s
(1991} report on mining, but economists - including those of the agricultural persuasion - appear tw have
ignored this work.

The third issue concems using “public choice” cancepts to explain the evolution of e debate over the
Mubo decision (section 4). It should come as no surprise that the course of the Mt debate can be Targely
explained by the expected economic impact of the Mubo decision on interest groups. This expected
impact comprised the costs of interest groups’ organising to take advantage of the potential benefits this
decision presented, or to counter its perceived threats. The one surprising publie choice aspect of the
Mabo debate is that Aborigines were able (o avoid their interests bemg immediate ly swemped by the
interests of non-Aboriginal Australia. In small measure, the Prime Ministar's elevating the issue i his

1 Good discussions of the Mahbo devisaon are vombmscd oy Commnwaaith of Awsiradio 1250 and the Bne 19910 jaage of the
Sydiey Lane Review (val.15, o2k Stephenson and Ramapats (19933 contams several early Fegal mspotses which birgely fake o
highly eritieal atttude to the High Conn's decision. Reynolds {19923 presented an extenssve bistorical assossimint of the legad
background to the decision,
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Redfern Park speech (Keating 1992) and maintaining emphasis on the issue throughout

extent of threatening parliamentary sittings during the Christmas break in order (o foree th Senateto

conclude debate on the Commonwealth Native Title Bill - assisted the Abotigines' use. However, the

principal reason that Aborigines avoided being swamped is that - despite serjous differences of opinion
-~ within their community on both strategy and tactics ~ they evolved into an effective lobby group.

-

The fourth issue concerns the propaganda campaign waged against the notions of inalienable and

- communal native title (section 5). Most of the a::%u ments against such forms of dde appearto be
deliberate attempts to muddy the waters by appeals ostensibly to feoclassical economics principles which

suggest non-attenuated property rights as the best title for Aboriginal Tand. This argument conveniently

- ignores the contextin which native title under Mabo principles was formulated,

2. Aborigines and agricultural economics

Using the third edition of Agriculture in the Australian Economy (Williams 1990) as guide, Austrlian

- agricultural economists exhibit almost no attitude to A stralian Aborigines. The index records just five
references to Aborigines. Three of these references are in chapters by non-economists: one other

reference merely lists Aboriginal affuirs as part of the new wider scope of interests of farmers' trade
unions; and the final reference is to Aboriginal diets. ,

Shaw (1990, p.3) noted that: ~

This [European] expansion also caused grievous "collisions’ with the Aborigines, us the Tatter sere pushed off Tands

~ which they had occupied for generations Isicl, and despite the verbal regrets expressed by some officials, by 1850 they

had been almost exterminated in south-cast Ausiralia, victims of disease and whiie agpressIon,
These "'collisions' with the Aborigines” were, almost from the cutset of European setdement, a matter of
local - although not British Colonial (¢, Reynalds 1992) - policy to eliminate Aborigives from
agriculturally productive land. By the end of the nineteenth cenury, Aborigines had effectively been
marginalised to then-unproductive land. The history of subsequent “eollisions” refleets later discoveries
that land into which Aborigines had previously been marginalised had, with the deve opment of
technology or changed patierns of proc. stdemand, beconte productive for agriculral, mining,
recreational and sometimes defence purposes. Aborigines have occupied Australia for.at least 1,600
generations, and perhaps for as many as 4,000 generations.

s

In distinguishing between “broad" and "narrow” views of the legitimate scope of rural politics, Warhurst
(1990, p.109) noted that the contemporary Labor Government advocated a broader view shicly:
Suys not only are there rural interests - such as education, healih and the needs of rural women - which arg distingt
from rural industries as such Isicl, bur 2} Australinns have o legitimate, even overriding, mterest in the politics of
fural greas, inmatters such as environmental conservation and Aboriginal land nights, which ipinge dircctly on roral
areas.”
Warhurst expanded this argument with respect to Aboriginal fand nights in noting thae:
Aboriginal fand rights ... will also remain on the political agenda for the remainder of this wentary and besond. Land
claims will impinge sometimes on the agriculiural community as they bave done on the pastorad radustry dnethe
Northern Territory andin sofme States, The Aboriginal Tand rights labby is not as powerful s s enyirotmental
counterparts 50 its claims seem likely to be less significant for rucal politics, though sl imporant. tWarburest
1990, pp.123-4)
In retrospect, Warhurst's 1990, pp.123-4) comment on the likely impact of Aboriginal fand nights
substantially understated the significance of this movement. The High Court's Mafo decision of 1992
(Mabo 1992) dramarically changed the political character of the land rights landscape, although the
implications for Aboriginal land tenure in practice have yet to be tested,

Notwithstanding this argument, Campbell and Dumsday’s chupter on “Land Policy” in Williams {199(h
contains no reference to Aborigines. In the historical section of their chapter, thete is no recognition that
the converse of European settlement was (he expropriation of the Aborigines' land. By contrast,
Davidson (1981) outlined the economic rivalry between Aborigines and British invaders for the and
resource.? Once exploration had been completed, Aborigines had no goods or services - other than Tand -

2 I the same wity 4% rural polivieal groups have matmained a sigmficam snpnick on uthan Austrab through strong sappan oy
conservative social mores. '
* Davidson does have one serious apse 1 -this chapier:



- to wrade with the invaders, Despite the Briti
be respected, the invaders were d
of tradeable commaodities and their insistence that the land and
- was theirs to use, made “grievous ‘collisions™ unavoidable.
diseases (cf, Butlin 1993) and superior European military tech
This defeat was not only military, but also economic and cultural, &
for which non-Aborigines had no use, and some access o land whe
inconsequential, Startlingly, in the more contemporary material, Camp m
the development of Aboriginal land rights and extensive grants of land to A 90, especially
in the Northern Territory (under the Aboriginal Land Rights (Northern Terr, Aborigi
are similarly absent from Dumsday, Edwards and Chisholm’s chapter op “Resource Management”, agai
despite their increasing aceess to land and conflicts over mining access in the Northern Territory (¢f.
Industry Commission 1991). : ;

nly those lands
borigines was
: n;mtmmu?n

MacAulay et al's chapter on “Food and Fibre Consumption™ in Williams (19903 draws from the 1983
National Dietary Survey to note that;
However, as a group Aborigines have the most problems associated with diet-related disonders, Sume of the identitied
areas of concem are maternal health. low rates of breast feeding und excessive rates of leohol consumption. T New
South Wales Aborigities are ten fimes more likely (obe hospralised for afcohol-related disorders than are non-
Aborigines, while under-nutrition in Australian children is common only in the Aborigines. :
Intensive studies of the nutritional diets of low-incame groups are not available. (MacAulay etat 1990, pp.269-270)

These authors failed to appreciate that the health and nutritional status of “Aborigines” varies enormously.
The poor health status of significant numbers of Aborigines is most likely to arise not principally because
they are Aborigines, but because most Aborigines are poor, marginalised, the vietims of two centuries of
cultural and economic repression {¢f. Human Rights and Equal Opportunity Commission 1988, chapter 2;
Royal Comumission into Aboriginal Deiths in Custody 1991, vol. 2; Australian Bureau of Swtisties 1993,
cat, 2740.0) and - in many instances - living trapped between two cultures. In these simations, itis hardly
surprising that their health and nutrition is less than satisfactory. In the case of the Toomelah Aborigines,
the policy process failed them miserably with regard 1o provision of basic services (¢.g. water, sewage,

* roads) which non-Aboriginal Australians assume as of right (¢f. Human Rights and Egual Opportunity
Commission 1988). Elsewhere, rural Aborigines have been the victims of a malign neglect - e.g. the use
of asbestos tailings at Baryulgil in northern NSW for “road construction and surfacing, in land fill and
topdressing around private homes and in ‘sand’ pits for the Jocal sehool” (Human Rights and Equal
Opportunity Commission 1990).

x

Given the low-income status as Aborigines as 4 group, it is surprising that they are not even mentioned in
Musgrave's "Rural Adjustment” chapter in Williams (1990).% Indeed, despite work by the Paverty
Commission in the 1970s into non-farm rural poverty (mentioned in passing i Musgrave 1990, p.251y,
the bulk of this chapter emphasises furm adjustment. Despite agricultural economists having a rich theory
to comprehend and explain the process of farm adjustment, agricultural economists have apparently not
attempted to use these tools to address structural adjustment in the Aboriginal community 7. Davidson
1979). Because of poverty among Australian Aborigines, some non-government au orgamsitions such
as Community Aid Abroad/Freedom from Hunger (CAA/FFH) have re-focussed some of their total aid
effort to include Australian Aborigines (CAA Annual Review 1990:91). The fact that CAA/FFH has re-
directed some of its aid effort to a domestic group is not mentioned in Hewson er af’s chapter on
“Agricultural Aid in the Australian Economy™ in Williams (1990).° Aborigines also fail to appear in
Lewis' chapter on "Rural Population and Workforce” in Williams (1990 despite 70 per cent of the
estimated 265,000 Aboerigines in 1991 living outside capital cities (ABS 1993, Table 1.2).

Reflecting the general invisibility of Aborigines in the Australian agricultural economics literauure,
agricultural economists have distinguished themselves by self-effacement in the Mubo debate. In the

As the Australian aborigines bad no wnitten fangeage, all knowledge of therr hustory, socsal orgamszition ami systems of jagd v
has to be bused on the observations of Europeans who were fumiluar wath them dunng the early peoed of Brabede scttlorment. on
archealogical evidence or on recent wvestigations of amtivopologists. (D-~wlson 1981, p.2%
Why niot ask Aborigines themselves about their own “history, social organizaon nd systems of land ase™?
A Perbaps this tack of mention simply reflects the general attitudes to poverty ameng Austrahia's mbng class, as typlind by
remarks attributed 10 Ausiralia’s Head of State (Svdney Morning Herald 20688, piy
“Sontewhat superfluously, Rob Hawke told the Queen that Mr Howe [Mimster for Socsal Secunty | was pariwalasly concered wah
the problems of paverly.
“Yes, it's such a drain on the taxpayers,” Her Mujesty replied.”
* s not comerdental that the work by-the Jate Fred Hollows, and continued by the Holtows Foundaton, 1o save sight s pour
countries such a3 Eritrea and Vietnam was pioneered among Australian Aboriguies,
4



sed to show that the eriginal Mabo decision of the

following section, conventional ¢ Mabo decision
i ikely to increase Australian economic -

High Court, and its effective implementation by legi
welfare, ‘ ST ST

3. Economics of Mabo
3.1 Time-less and certain

The allocation of Australia’s resources between black and while Australians can be Hlustrated in a
U  tnatral

conventional Pareto welfare economics diagram (Figure 1). Tna 2-factor, 2-commodity 2-person world,
‘the original possible utility combinations are represented by the OBO segment of the Y-axis. Aborigines

had a refined production technology, well-adapted to exploiting Australia's rezources (Davidson 1981,
- P.36; and Ponting 1992, pp.20ff on hunter-gatherers generally) and, prior to European cotomsation, only

black preferences mattered. Thus the relevant social welfare function is that of black Australians (e.g. line
bOb0), and the Pareto optimal allocation of resources is point B0,

At their first settlement, European Australians understood production eonditions poorly, and produced

Jitde initially.8 Combined Aboriginal and European production, for example, might have offered util ity
possibilities in early years of European settlement represented by the wility frontier BOWO. As Buropeans
learned to better exploit the land, their production possibilities improved, shifting the utility possibilities
frontier to, for example, BOWO™ (Figure 1), Conversely, as Aborigines were dispossessed of their land,

- resources and culture, their command over resources declined and even their Jproduction technologies

depreciateds” over time, the utility possibilities frontier contracted to BO*W0*, Onee Europeans had
effectively colonised Australia and had dispossessed Aborigines from the better-watered areas, the only
preferences that counted in the implied social welfare function were those of whites (e.g. line wiw0).
The optimal allocation of resources - ignoring Aborigines - was therefore point WO (Fi fure 1),

The economic effeet of making native title available to Aborigines is depicted in Figure 2. Because a grant -
of native title for land under Mabo principles presupposes a continuing and traditional association of an
Aboriginal group with this land, native title is simply unavailable to non-traditional Aborigines. These
Aborigines' land asset is in most cases zero, and their non-land income is generally low. Their welfare
level is commensurately low: depicted as point Z in Figure 20, The unavailability of native title fo non- ;
traditional Aborigines means that there are no welfare Implications for them - nor for non- Aborigines with
whom they have economie relations - of the Mabn decision, '

i

The economic situation of "traditional” Aborigines, for whom native title is pvailable, is depicted in Figure
2b. Suppose they currently have access to land corresponding to point 7. Voluntary bargaining between
Aborigines and non-Aborigines could Jead to efficient outeomes on the segment ab of the contriet curve in
Figure 2b. Traditional Aborigines’ land access is, however, not secure: the Aboriginal experience over
206 years of white settlement has been that, as non-Aborigines want additional land, they take it. Except
for very recent examples such as Tand rights legislation in the Northern Territory and South Australia,
Aborigines' continued access to lands currently avatlable to them is very insecure.® Aborignes have had
every redson to expect that, if non-Aboriginal Australia finds a valuable use for their land, Aborigines will
lose their current rights (o this land. Without secure property rights, Aborigines have had every reason to
anticipate future losses of land access, such as represented by point 7' in Figure 2b, with voluntary
bargaining access only to segment min of the contract curve, yielding lower piility to Aborigines and
higher utility to others. Ifthe Mabo decision (or subsequent legislative action) provided secnre property
rights - which is, after all, a necessary condition for an efficient market economy - native title would
prevent furure expropriation of Aboriginal land, and a non-voluntary reallocation of resources from 7 to
Z' (Figure 2b).

6 The back cover of Butlin (1993) notes "Professar Butlin chams that o was nol it 18360 that vontuned black and whae
gmduczinn exceeded tie "value’ of bluck producton m 17887, bu | cmmat find tus argoment an the teat.

Their technulogies depreciated because they were ued clusely to-their subue; o Aboriginal cubiure come onder severe pressare o
Enropeans, so twa their technelogies siere also threatened. Butln (1993 argued tat, along with phvsical appropraton of faad,
introduced diseases (espectally venereal diseases and smallpox) were 2 major cause of this dispossession
B 1 b been suggested that, following the Northern Ferrsory Tand rghits Tegslation, the then Queenshind Gosesmment sonverted
Abarginal reserves 1o natiooal parks or wilderness ansas w preempt Tutire Tand fighis tepsiation: The Fust Mabe ise decrded
nvaliduted Queensland fegislation which - while the $fabe case was befure the cousis would fdve comverted thie Geguted Sand e
Crown land, ‘
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property rights secure a.
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it - i a 2-person world « a Mabo-ing

From Figure 3 it can be seen that - in a 2-person - & Mubo:
welfare function from wOw0 to SWF; and simultaneously permitted

segment ab has unequivocally inereiSed. welfare. This conclusion could ‘er

ift origines and non-Aborigin cted resulted in a potentially larg

Aborigi are weighted by relatively small numbers being offset by a non-Aboriginal we

‘weighted by relatively k umbers. No evide such an effect has yet been identified once
-allowance has beenrm trade berween Aborigs borigines - 1.e. the correet comparison
is made between social welfare at WO* and segment ab respectively, and not WO* and BO. A general
presumption against Mabo on economic grounds can therefore only be made if Aborigine :
articulated preferences are ignored. This conclusion does not require that all Aborigines have s common -
or white - set of beliefs and aspirations: it is an empirical mater of their own articulated preferences.

32 Resou:rde effects vs. wealth transfers

Implicit in the foregoing argument about native title is the assumption that the level of au tput is
independent of the initial assignment of property rights. Suppose, as in Figure 4, the initial assignment of
land property rights is to Aborigines and the correspond :‘g level of non-land income is given by the
vertical height of the Edgeworth-Bowley box (OAA=ONAB), The contract curve CC” indicates the
‘bargaining possibilities available: with the Injtial assignment of rights at Q, Aborigines and nop-
Aborigines have available the segment b of the contract curve CC for voluntary trade.

Now suppose that non-Aborigines could, if they controlled the land resouree, increase non-land income
(¢.g. by mining). Then, with an initial assignment of rights Q' (i.e. Abarigines have no rights to Jand) the
relevant Edgeworth-Bowley box has vertical height O AA=ONATR (1 gure 4). The relevant contract
curve is then DD' and, for the initial assignment of rights Q', segment ¢’ of this contract curve is
fedsible for voluntary trade.

The welfare implications are illustrated in Figure 5. Corresponding o the contract curve CC" is the utility
possibility curve BOWO*, and corresponding to the contract eurve DI is the utility possibility curve
BO¥WO**, The initially available voluntary trades from Q are contained in the segment ab on the utility
possibility curve BOW0*: corresponding voluntary trades from Q' are contained in the segment o’ on
the utility possibility curve BO*WO**, Depending on the size of shift of the utility possibility cusve from
BOWO* to BO*V0**, and the shape of the social welfare function, social welfare may have been
increased or decreased by the re-assignment of property rights even {f non-land income has unequivocatly
increased. Tt will clearly be an empirical matter as 1o whether or not the increased non-land income from
the re-assignment of property rights offsets in welfare terms the reduction in Aboriginal welfare.

However, the argument encapsulated in Figures 4 and 5 assumes that with the trade from the initial
resource allocation in favour of Aborigines (Q in Figure 4), there would be no increase in non-land
income. Clearly, the principal reason that non-Aborigines want access to traditional Aborigines’ Jand is
for the productive opportunities not dircetly available to traditional Aborigines - e.g, mining. Thus, the
initial trade from Q to the segment b of the contract curve CC' (Figure 4) will be accompanied by an
increase in the vertical height of the original ’I:“kfi;{c:mnlipﬂmwmy box: with this trade. the height of the box
will increase to some amount between OMA=ONAR and OBA=ONA*g (Figure 4). In this case, there
will be a utility possibilities curve lying between BOWO* 1o BO¥WO** (Figure 53, and the available
voluntary trade segment with the initial assigoment of property rights at Q (Figure 4) will be some
segment of a third utility possibilities curve ’iﬁng "north-west" of the initial segment ol (Figure 55,
Aborigines will, therefore, be unequivocally better off if the increase in non-land income oceurs via a
voluntary trade in property rights. Further, since the effects oh Aborigines’ welfure is severe if the
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f this argument is t
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conipass 1l § ¢ dttribute
ng this conclusion is to argue that Aborigi
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e conls luding minerals.
The principal

o hotcount, 10

Not only have non-Aboriginal Australians worked
~ in response to the Mabo judgement (Wootten 19

‘paroxysms of un nty. Claims about uncertain
ez "Thelawof p yisn
Muabo decisior e resource industry in the shorer term
(Ewing 1992, p.12). So dramatic was the situation that the National Party'’s Deputy

be allowed to.continue for a moment longer™ and a moi ‘
should be placed on Mabo-style claims (Chamberlin, 1993, 19 May). The Federal Opposition claimed
that "The overriding objective at the present time is to secure existing titles and remove any doubt as to th
validity of those titles” (Hewson 1993), There was also a wonderfully ambiguous staiement by Mr L.
Meintosh of the Australian Mi ,

| ining Industry Council: ;
_Unfortunately, following the COAG meeting, the genie of invesiment uncertainty isnow out of the bottle and many

: wild and spurious claims are being made which are extremely unsettling fo investors. {Melntosh 1993, I3

The ultimate demonstration of supposed uncenainty came during the fracas over the Wik people’s land

claimon Cape York. The opening bid by the bauxite miner, CRA/Comaleo, was an ambitclaim to totally

eliminate uncertainty for the mining compuany:
The Queensland Premier has called for complementary Commonwealth-Stae special legislation o vitlidiae Comaleo’s
Weipa titles so that certainty can be restored. We [CRA/Comaleo] firmly support the Premaer's position, Becatse of
the possibility of such legislation, itsclf, being challenged, it would need fo be backed hy government indemnties. i
favour of lenders and investors. But with the prospect that Staue legislation 10 zrve secunty o the project would
breach the Commonswealth's Racial Discrimination Act. there will need to be complementary Commonsealth
Tegislation to overcome this potential burdle, (Gill and Dowling 1993)

The were some, however, who recognised that there were uncertainties other than the existence of native

title: '

uncertainty among industry ‘should

Federal Opposition Deputy Leader Michael Wooldridge warned yesterday that plans to legishite around the High
Court's Mabo land fitle decision were dangerous. ... Dr Wooldndge said the legastation could be challenged 1o the
courts and creae the worst possible scenario - continged yscerbainty o the mining dustry and contmung frmganor,
{Meertenis 1993)
As the implications of the Mabo decision have been explored, considerable emphasis has been placed on
the effect of the High Court's decision on the certainty - more particularly, nicerwinty - of economic
decision making on land potentially affected by Mabo. Fears about uncertainty have been used to justify
the Federal Government's decision to legislate concerning the Macarthur River mining venture in the
Northern Territory; Comalco's plans to purchase the Gladstone power station from the Queensland
Gavernment and upgrade the nearby aluminium simelter (because of a Jand claim in the area of Comaleo’s
Weipa bauxite deposits); and also surface in concerns about resource access mare generally (e.g.
Anderson 1993a,b).12

The issue of uncertainty following Mabo should be seen in its proper context. Prior to Mabo, and except
where land rights grants had been made with certainty of tenure (2.g. Northern Territory), Aborigines
occupying Crown land such as reserves had no cerainty of tenure, Aborigines’ settlements could - and
were - relocateu at the whim of government, especially where alternative landuses became muactive, such

9 Despite miners’ reported difficulties with access to prospects under the 1976 fand nghts lepslanon m te Northem Tegtitory, 1418

wriderstood that - ever before Mahe - the golid mmer North Flmders had bargaed sith Tocat Aborymes for exploration and snmg

access in the Tanami Desert (of. section 5 31

10 1 might be aggued that wadivonal *Marigmes bave o preference for non-tund income, therefore their usiity curves i, tor

example, Figure 5 are vertical les yeldwi only corner solaluns on the upper borrzontat sidv of the Edgewarth-Bowley bus. Suwh

an argument requures empineal prool, o

13 Were "wild and spurious claims” being made iy aative titfe, or were fhere "wild and sporious clams” aliaut ot

wncertainty’! :

12 Dre-Mube, similar concerns were expressed e the peeadiarly ttled religous tract Shronkeg Austradia tAusteation NMimng

Industry Couseil 1990a),
: b
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the burden for ‘qu,in al Abori that their long-run expected land holding n
Figure 4), It is rational for tradit borigines to expeet that srvm;tuﬂll:ﬁ;flm wil

resources, none of the land resource wi
based on charity or the social security system.

~ Thus, without native tit

3.4 Dynamics
Aboriginal society
In contrast 1o conventional sttic neoclassical analysis, for Aborigines - and, indeed, any group in poverty

- "bygones” are not bygones, and “sunk costs” are nof sunk costs. ¥ Current wealth - a function of past
access 1o resources - determines the level of access to those services which most of non-Aboriginal

13 And. under State logistation any Jand could be resumed, perhaps uot even with compensation. This apprars to-be the s of e
Wik people’s current clam agamst the Queensland Govemsment. As 3 parucular example, the setifensent at Mapwan -part of the
- Cape York bauxite deposits - came under severe pressures i the late 1950s and early 19605 as the Queensland Government senrght
development of this resotree.  Aborigimes eaving the settlement were not postitied 1o regam - £ pregoant women pong to the
nearest hospital at Thorsday Iskand to give bink were refused re-entry 1o Mupoon esen il thesr families were (here. Finatly, ared
police-eniered the settdemunt wnder the cover of mght in November 1963, rounded up-the inhabitasis, Burned e hovses and other
buildings, and transporied the inhabstants 1o other seitlements (Roberts 1975, Robents et al 19751 In NSW, Abasginal nccupatiog
under title reachied  prak around 1910, but subsequentdy nioch of this land was tesumed {Gondall YIREY,
14 Fischer (1993, pal) expressed the commonty Deld view that “Al § am saying is that these tungs ave relatve and e horors of
the-past were not caused by this generation of Austrahans.” 1 is stlf sathn hvang memory, however, that Abarpmes were oy
curolled as Australian citizens by the 1967 relerendum (i which they could not votey; of bewg confined 1o partiealar reserves angd
places, of not being permitied 1o own propenty: of having thew land taken for musng wrespeelve of ther wishies and, m e case of
the Mapoon peaple, having their houses burnt o prevens  return (Raberts 1975, Roberts ot af 19755 The basts of e Wik peoples
cyrrent elaim is just such dispossession. O of having asbestos wilmgs nsed for covstrugtion and il {Human Righis and Bquat
Oppartunity Commission 19905, or being bouniced aroand in the pohicy cireus ke homan footballs (Huon Raglts and Bqual
Opportunity Commission 1988).  Woolten {19932y conunented:
We hear a lot about guilt these dags, but anly from people who are denying their guilt. Some say ey should not be called upan
to do justice for Aborigines because they are nol personally responsible for what happened to them They waork drerseives o
positive paroxysms of, guiltossaess. - fn what othier sphere do we regard gt os the only teasm for sction. Shiould Gramwilhe
Sharp and Wilberforee have ignored slavery because they had not cansed i?
In Noveiber 1993, o the combmed sugiversaries of "Crystal Night” 1£9381 and the sl demolition of the Berha Wall, the
Speaker of the Gennan Bundestag saids
Whoever believes {he can] escape the history of lus natian by saying [he did] not ... pattscipate wall be waomg, He wants 1o
break with things he cannot break with, History does not diselurge anybody. We are olf svedved and have 1o take 1 vver ds a
hertage and at the sume time gs g charge. The present generation has not made iself guilty of former crunes. But today we would
fail of we would not take the responsibility for those days. What matiers is to learn Fom the frast v order fot agani {o ecsme
goilly same day...” (Professor Ruta Sossmuth (1993, “No final hne to draw”, Speech given ar the German Bundesiag.
9 November, reported in Das Parliament 42, No.46-37, p.7. Bonn, 1219 Noventber, shghtly edued from o tnsdaton kindly
prosided by Professor D Manegold, tosowt fir Landwirtselfifiche Markiforschung der Forschungsanstalt for Landwsrtschalt,
Braunschweig- Volkenrode)
In commenting on potions of guilt, Hulme (1993, pp.56-57) argued:
o 1 have enough Lrouble bearing, and properly bearing, personal responisibilsty for what 1 mysell have done. § am petfeetly
willing to bear in addition my respansibility as a cutizen to hefp bring about wlalever s proper in this age to repair ills now
existing.
Lread again and again thas we must not blame present-day Germans for what Hiller did it e war . One windess whetlier Deane
and Gandron 33 would say that Germany bears o national legaey of unitterabile shame, for the Holovaust,
We mught reltect that nationality does not confey sty from crimes agninst humanity and that, wlere sicl chimes Tisve vecgired,
it peeessary “1o tuke it over as a bertage and ar the same e as a charge™

8



ake for gtanted, and wl dvities. In

particular, current access to resources allows the current generations
~ adesired inheritance in terms of material and cultural we: : o
fhe ' ers n:nd{ga‘stom‘lism» : Mabo, Aborigines gain
affected, However, i

ase is that the #itle to

To the extent that Mabo enhances the ability of at least some Aborigines 1o access a utility trajectory in the
future which is superior to that which they currently enjoy - and does so at the costof at most minor
reductions in the welfare of non-Aboriginal Australians - then the Mabo decision is more likely to inerease
Australia’s welfare than to reduce it.

Non-aboriginal society

One of the conventional arguments against govermment regulation of the economy is that governments
intervene inappropriately and distort resource allocation, Because government has extensive powers of
o nd, it is likely that the degree of distortion grows over time. 1f government can ever be induced to
relinquish its powers, the adjustment process can be severe beeause the degree of distortion is so great.
Thus, for example, economists warn against long-term reliance on price controls - the most spectacular
current examples being the enormous disruptions being experienced in the fonmer command economies of
Eastern Europe and the former Soviet Union with the demise of central planning, Similar arguments may
be made in a more general social setting - for example, with regard to Aboriginal land rights. The longer
Australian society refuses to face reality over demands by Aborigines for access to sufficientland to
exercise their cultural aspirations, the harder and costlier the eventual adjustment will be. Except possibly
in the Northern Territory, Aboriginal aspirations for land are far from being met, and the failure to meet
these aspirations is likely to breed growing resentment amongst Aborigines. The greater the degree of this
resentment, the more difficult it may be in the future to separate grievances over land from more general
%;ri%sia]uqes {e.g. relating to sovereignty) fed by failure to acknowledge the legitimacy and desirability of
land claims.

4. Public choice - who does what (o whom and why

In its Mabo judgement, the High Court - having decided to recognise native title - was extremely generous
to non-Aboriginal Australians. The Court refused to consider the issue of sovercignty. Contrary to
Australian Capital Television v Commonwealth, handed down less than four months after Mabo (McGill
1992), the Court found that native title existed only in the common law (which could be overcome by
statute) rather than as an implied guarantee in the Constitution (which could not). The Court refused 10
specify the content of native title, which provided the opportunity for it to specify content at some later
date; similarly, in a connnon law context, the existence and content of native title could only be assessed
on-a case-by-case basis, giving legislatures time to extinguish native title or the Court itself time to
reconsider the practical effect of its original judgement. Further, since Mabo did not direetly raise mining
issues, no conclusion was reached as to whether or not native title encompassed mineral rights. Through
its judgement, the Court provided a "statute of limitations” on native title claims by indicating that validly
alienated land was only subject to compensation after enacument of the Racial Discrimination Act in
1975.15 Small wonder that Wootten (1993a, emphasis added) commented that "the Mabo decision ...
was the mininum that could have been given with any decency.” ‘

15 The Wik peoples’ clam m Cape York is mieresting partly becanse < attenpts o use the notion of fiduciary duty to avond the
statie of Timitations unplied by the starting date ot the Rocial Discrumnation Act.
LY
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revile the Australian High Court for continuing the common law inheritance

Western Australia provides a particularly pertinent example of this irony. The opening of the 1993
Annual Conference of the Western Australian Division of the Liberal Party was characterised bya
{somewhat undistinguished) rendition of "God Save the Queen™, During the ensuing debate on Mabo,
the Western Australian President of the Party, Mr Bill Hassall, said "We challenge the legitimacy of the

decision” and argued that the High Court has “no right" to make the law.2.22

4,2 Induced institutional innovation

161 might be argived that the 1wo debates ae closely rlatod - 11 35, perhaps, unpossible 10 move towands independent repuhlican
future without laying the ghosts of white Avstralin’s treatment of Aborigines '
17 1n this constitutional monarchy aceidents of birth, marriage, death and geneties - rather than demonstrated gbility - constiued
the selection criteria for the Head of State. In Austrahia’s case, there was an addivonal selection eriterion: that the Ausiralion Head of
State would, glmost inevitably, ot be an Australian citiren, but woutd be a foreigaer {unless o Brinsh monatch had been born 1
Australia, ot bud at sonve stage migrated o Australin and fakes out ctenship). ,
18 Hulme (1993, pp25-29Y eriticises some of the High Count judges for lack of “judicial restsaint™ for carrying the Mabp Jndgement
teyond the Murray Istands. o
19 The USA. on the other hand, maintained the comnton faw tradition whnle dispensiog with the Brtish Head of State!
201 wantioning about breakmg “our almost imvisible threads to-the United Kingdom™, §MeLachian (1993, 51 asked: "When the
Crown does not owt the Tand, who will swn 7 Sice the High Court in ts 8fabo judgerent had gone fo considerable Tengihs 1o
distisiguish hetween sovereignly snd beneficinl ownership, it 18 bard 1o see how this condd srsse in e mind of o senivr
parbiamentarian nearly 12 months Tnier, Siece polifies wathout crowned heads, such as the United States of America which shates o
common monarchical orgin with Australia, cleardy contrive 1o manage publicly owned fands, 1t does not seent imipossible that the
same could be achieved i Australin,
21 My Hassall was not alone. “Mr Conn contined by attack on the High Court fover Mabo} ... Stould the High Colrt he
interpieting the law or making the law® Mr Court smd, T think there 1s concern about the disection thar the High Connt goes in
relation 1o these: issues, Courts are there to anterprat the Jaw; te elecled members of Padmment are the peuple sho make the Taws
dnd thit's how 1t should be.” (Tickner and Queken 1997
22 1t would be ussfarr to associate all Western Australians with such reastions to the High Courts Mabe raling. Chasey (19939
srgied: "W o dhee Mabo ease the courts had supporied a legal fickion that Australia wire ol owned at the tnte of setilement. - That
this was-a fiction was elear from the Gove Jand case where Judge Blackbosn deseribes v detl the comples. traditiom] relatonship
Aborigies had with the land. The Jaw just chose not fo give 1t any legal secogmition. Well, the Fghest cours in the fand has changed
its smind. 1t has not createa a tegal fichon, f has abolished one.” The leader writer i The West Austrafion commented: "Fred Chaney
said in this new .+ spar on Toesday fthat), the High Court - in acknawledping that Abarigines ovenpred Austeada before Europears
settlement - did nok create a Jegal ficuon, but abolished one. That victory for truth deserves wniversal acelasmation” (West Ausiraiion
1993). Bartleut (1993, p.15) argucd that "Mako did not bring about a change m the law. It merely atlorded the first explicit
sttetent fconcerning native bile faw]. It cane so lale onfy because Tegstative action throughont Australin had forestalied
litigation,” And not all anti-High Court sentuments came from the West: at the Darwin Press Club, Senator Bronwyn Bishop.
réflecting a Bjelke- Fetersen-like understanding of the doctrine of the separation of powers, is reported 1o have smd "In my view, tie
High Court has oversiepped the e of the separation of pawers and has made Iaw™ (Clamberln 1993, 6 July, p. 23, On 23 Ocober
1993, Opposition Shadow Speeiat Minister of State Resth reveated homsell as an unreconstrogted: 1975 conseivative,
Thete are a number of possible reform aptions for the Parbament. Without expressmg any preference, or necessandy endersmg
any of them, they include everythng from ... orits Jr.e, the High Court™s] complete abolition. In my view there 15 o clear

-wessage for ihe Court and that 18 to be mndiul of the impact of its deesions, :
Suce the High Court is established under Chapter 11 1ss.71-803 of the Communswealth Constiutivn o Governmert eould not, by an
execuive arl or even by statie, abolish the High Court Gf anly because of the judges cajopmg tenure wngd their 70ths bututays),
althwough it could no doubt make the Cowrt’s hile dificult. Cross vesting of yrsdicnons between the supenior comds of the States and
the Commonwealih i the tte 1980s tmade it possible for any cnse, including constitibional ones. 1o be heard 1w the State Supreme
Courts. 1t4s oot difficult 1o imagine te conseqences of abalishing the High Cottt - such as 6 complerely dilletent mterpretations
of 921 Given the generally conservative nature of the legal professiou, i s very fmeresting to consider tie profession’s fkely
response to an all-out atfuck on the country’s premier court. T his attack on the High Court Tor “usurping the role of Parliament™, it
;3 m;rmuas that the first supporting quotation Reh vsed was from the Chancellor of e Vruversity of Sydoey, a fonmer Professor of
tinglistis
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énr-coqj,t:ax‘t, :

Ruttan (1978) nrguczd that it :is.,lic‘ilpi’ui to see institutional ¢hange in an induced fnnovs
‘ T by -

 Induced institutional innovation may simply be seen as incorporating some
theories of regulation. Ruttan argu i canomic forces change
structures, the existing "cquilibrium” balance of forces that led to the existi
changes, and these changes will lead to the development of a new institutio ucture. Where
exogenous institutional change occurs - e.g. the High Court's Maubo decisi n - this institutional change
also changes the value of factor rewards, and similarly unleashes forces for further institutional change.

The exogenaus institutional change of the High Court's Malio decision led to major perceived changes in
the value of land. These changes help explain the lobbying of groups such s miners to preserve their
existing fitles, and by Aborigines to claim land under Mabo principles, and attempts by both groups to
extend these principles (cf. section 4.5). There also appears to have been deliberate distortion of the ,
 likely changes arising from the Mabo judgement as those who have perceived they could be detrimentally
- affected by the decision set out to engender fear to facilitate the construction of a grand coalition to induce
governments to nullify this judgement. These artificially-engendered fears were prabably tnnecessarily
heightened by some possibly ill-considered claims by Aboriginal groups almost certainly not jus tified by
the Mabo decision, although it is easy to understand why sueh claims have been made® (cf. section 4.6).
The response to institutional chan ge will also depend in part on interest groups' resource costs of seeking
particular outcomes. And it doesn't take an economist to realise that non-Aboriginal groups are likely to
‘be better resourced than Aborigines, particularly traditional Aborigines most affected by the Mabo
decision. Although there had been reported tensions between Aborigines directly involved in the -
Aboriginal and Torres Strait Islander Commission (ATSIC) and the Cauncil for Aboriginal
Reconciliation, and other Aborigines - e.g, Charles Perking' claims about "an unrepresentative elite”
(Sydney Morning Herald 1993) - these differences appear to have been at least partially thrashed out at the .
Eva Valley meeting in early August (Mackinolty and Chamberlin 1993, 6 August),

Because of the local nature of traditional Aboriginal society, and because dispossession since European
settlement has contributed to fragmentation of Aboriginal groups, the cost of creating an effective unified
Aboriginal response to Mabo was likely to be high. Conversely, since the miners already had effective
lobby groups, and could link into lobby groups similarly affected by Mabo such as pastoralists, theix
costs of organising to minimise the effects on them of the decision is likely to be low, It is not surptising
to observe, therefore, that the outcorae of the Mabo response process generally favoured non-Aboriginal
groups by switching the focus of the debate away from native title and towards a primary focus on non-
Aboriginal titles.

4.3 The lawyers

Lawyers' reactions 1o the High Coust's Mabo decision has been as varied as in the wider comimunity.

For example, Howard (1993a.b), most of the legal readings in Stephenson and Ratnapala (1993),
Connolly (1993) and Hulme (1993) are condemnatory of the decision whereas Nettheim {yuoted in
Pearson 1993} is apparently delighted by the decision, and Wootten (19933) gave "a cheer for the Mabo
nudgers” while arguing that “the Mabo decision ... was the minimum that conld have been given with any
decency."= While Nettheim may have been delighted by the judgement, he also cautioned that "The
Mabo legacy remains vulnerable until embedded in Constitutional or other instruments capable of ‘
withstanding political counter-pressures” (Nettheim 1993, p.29). Intri guingly, since Mabo is widely held
to have finally dispensed with the doctrine of terra nuilius, Gibbs (1993, p.xiv), former Chief Justice of

23 ¢f. Waotten (1993b)

24 Brennan (1993b) nated:

The only well-sesovried Abongingl orgamsations are those that owe thei existence o govertmient .. But {their representativies]
are unlikely 1o command universal approsal from Aboriginal groups suspicions of governments domy prompt deals sath mners
and pastoralists wanting o clarify doubls abowt their titles. ...

Muba, the republic debase, and (he appraaching st century of Federation provide real opportumities aud dangers for an already
overstretched Aboriginal leadership which has never had the resources tor the wraninity of ound about ontenimes or processes (o
readily achieve ity objectives.

Without real Aboriginal leadership at a national fevel which 1§ seen to be aceeptable o diverse loval Abongual groups, many
oppartunites will be tost. The mmers and pastoralists are umted not opt of tdenlogrcal pury but because their self inlerest
deimands it

The greater the opportunities. for Abonginal nghts break & onto the national agends, the tougher he demands on Abosginal
leaders, The stakes are now bigh, not anly for the Abongmes, but alse for the miness wnd pastarahsts.

Despite rejoreng that "Happily the High Court i not composed of econonusts™, Wootten's (1993ab) two essays on Mabe a
memmd analyses of ihe iseues raised by Mabo and elegam rebuttals of some of the grosser myths about Aborsgines, Maho and the
aw.
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the High Court, claimed “the expression ‘terra nutlius' seenis to have been unknown to the common
Jaw." o SRR ~

A major concern of some legal commentators with the Mabo judgement was that the High Court - quite
explicitly - overturned what had widely been believed to be the accepted law of property on colonisation
and the judgement was seen as inventing new law on fand title. For example, it was argued in Ewing
(1992, p.8) that Justice Blackbum in Milirrpunt v Nebalco Pty Ltd "hac found that, while it swas possible
that native title might have applied to Australian territory, it was extinguished on the acquisition of :
sovereignty by the Crown™ (¢f also Connolly 1993, p.9). However, the High Court explicitly argued

that it was applying English common law at the time of European settlement of Australia in determining

the status of land title. The Court's view, reflecting historical evidence such as Reynold's (1992, 1993),
appears to be that the common law which applied at the time of European settlement of Australia had been
50 widely misinterpreted that justice required a radical reassessment of native title.26  On this view, Mabo
is 10 be seen as recognising that native title albvays existed and has only been validly extinguished in

certain circumstances,? ,

Bartlett (1993, pp.14-15) claimed that there was no declaration in Austeatian courts upon native title per se
- atcommon law until Justice Blackburn's deision in Milirrpum v Nabalco in 1970, Bartlett argued that
~ Blackburn's reasoning in this case explicitly rested on how native title had been applied in other English
common law jurisdictions, Bartlett avgued that Blackburn "grossly misinterpreied” US law.2 that a judge
of the Canadian Supremie Court had described Blackburn's analysis of Canadian Jaw as “wholly wrong",
and had misapplied New Zealand law. Bartlett (1993, pp.14-15) concluded:
Blackburn J's analysis of the native title at common Jaw in all three jurisdictions was hopelessly flawed and wrang.
And it was clear that i was wrong at that time as commeniators sade clear. The High Court soon after opined tha
the decision in Milirepum was "sn arguable question if properly raised.
The above legal respanses may also be seen as part of process within the legal profession which mity, by
intellectual or professional influence on the current or future High Courts, or by public choice processes
~ affecting government, bring about modifications of the original Mabo decision.

Because appeals to the U.K.'s Privy Council had effectively ended from all Australian legal Jjurisdictions
by the 1980s, the Australian High Court is the final arbiter of all Australian law, including common Jaw.
In an economics and policy context. the key issue of the Mabo decision is that, since the High Court's
Mubo decision is not able to be appealed, it appears to be unassailable except to the extent:

(1) native title is validly extinguished by State and/or Commonwedth Governments, with
compensation for extinguishment after 1975,

(b) the Commonwealth's Racial Discrimination Act 1975 is repealed or sufficientl y anwended,
permitting the Stutes to extinguish native title without compens: von (cf, Brennan 1993a, p-3.
except (o the extent required by existing State legislation (cf. Mabo 1992, n.659 pet Toohey J)
although this existing legislation could, of course, be amended to eliminate the need for such
compensation;

(c) the Commonwealth Constitution is amended to permit extinguishment of native title without
compensation;

(d)a subsequent case enables the High Court to "distinguish” the Mubo case from other cases, by
finding that the facts of Mabo are different from those of other cases, thus enabling the Court to
essentially develop or refine its approach to native title (cf. Forbes 1993, p.207).

That is, the Court’s decision can be taken as given, and the economic implications of this decision
explored: or, alternatively, the economic implications of the Mabo decision could be compared with the
economic implications of policy actions which seek to wholly or partially negate the prineiples enunciated
in Mabo. In this paper, both options are explored.

26 Ty present High Court has not been averse to thorongh reapprasal of e Tw - e . 118 radical revision 1o the “seitfed” Jaw on
.92 el Coper 1992, and the eritical comment on s revision by Connolly 1993, p.3y - although the Court recently passed up the
ghmwc - do simtlarly on 5.90, possibly 1w response o the harsh criveism it aittacled after the Mabo decrsion WCaper 19931,

L Elegantly explaed by Chaney (1993) (¢f. footnote 22)

=K Tronteatly, US common Law on native title was estabhished 1 an 1823 Suprente Count gase Joduson s Molntos iBanley 1993,
Pp-R-10), some 20K years after first settloment of continental Noils Anenies, Australia, Hkewrse, ook about 200 years from firsy
settlement W acknowlodge mative fitle in Maba,




4.4 Non-Aborigines

- Non-Aboriginal respanses to the Mabo decision have largely been concentrated at the apoplectic end of
the hysteria spectrum, MeGauran (11993, p.11) commented that *In June I ar, the High Court of

‘ inrocked the foundations of the social and econ ! ation.” As the Maba debate

wified in 1993, politicians and others gorged: ves on spite against Aborigines. Sadly, the

Prime Minister's plea that ... we should ignore the isolated outbreaks of hysteria sind hostli ty of the past

: ﬁg\z months” (Keating 1992, pA) has, with a fess honourable exceptions, been fargely ignored by non-
Aborigines. ~

¢5«

- Several other sticams of consciousness about Mabo may s be noted; these include:

L. contributors to wicertaingy. One of the all’agcﬁ problems of Mabe is thut it has created uncenainty
about Jand title in Australia {e.g. Morgan 1992, p.5 quoted at the head of this paper). Others appear
to have set out 11 deliberately eugender further uneertainty, possibly 1o exacerbate further tensions
and divisions in ihe community. Forexample, Mr J. Anderson, Opposition Spokesman on Primary
Industry comn 1 that "Forests are almost entirely on Crown land and the industry needs to
know quickly whether pative title might apply to those forests and what that might niean”

“{Anderson 1993b) - but, since forests are a dedivated use rather than vorant Crown Jand. it is most
unlikely they would be affected by the Mabo judgement. The same spokesman also claimed that
“Forests are almost entirely on crown land and the industry is concemed that if the States lose
control of them it could endanger the environment and possibly reduce the supply and increase the
price of timber " {Anderson 1993a) without ever identifying why Aboriginal conirol of forests
would endanger the environment. let alone reduce timber supply. Further, he argued that "If
forestry departments can o fonger control our forests, who will ensure they operate on o

sustainuble fevel” when it is an arguable vase as to whether or not forestry departments actually do

? ‘émm tg{r;ma on i sustainable basis (e.g. Ecologically Sustaimable Development Working Groups

1993, pm‘- 23,

2. psewde-historicat. Mr, HM. Morgan of Western Minmg Corporation has consistently argued
agaust the High Cowt's decision on Maho decision. Despite Wootten's (1993by elaim that
"Morgan, who represents nobody, gets enormous publicity for every silly statement he makes”, it is
worth exanming some of Morgan’s claims because they represent 1 common theme amongst the
arguments of those who resolutely deny the legitimacy of the Mubo decision. For exumple, Morgan
t1992a, p 4. emphasis 1 originah) claimed that:
The soesation iy Cook m 1778 and the proclamation of Arthar Phathis convmission was Iusedon e
understanding that Austrabia. undibe New Zealand, or North Amenca, was tersnollins . {Term nollus} did
notman, necessardy, that s country settted under terrs mullios had 1o be nmhabiied 18 could also mean that
1 the inhabatants of a newly discovered cooniry were o ach prinyiee state of development deat wo oty
sl them wax possble, then tera nutlos aso applied. The Abongmes of 1770 weve, 3s Cook and Banks
discovered. spasse i mumiber, had few or oo clothes, and bt anly the most promtnae of shelters.

- Bt the C1% fach wene that as far as Cook and Banbs copld obserse, and they were passstiakang,
decomplishedt amd emnent observers. the Aburigmes possessed, of they frraessed at alloaly the most
prmane socal engnsataon, sy e mos dimentary social stroctutes, and @ oltre st did ot oy
them o doum 2 political stuctuee besond the munedsate kmship .
The fogic of Morgan's canclusion tarns on Cool, and Banks heing “pamstaking, accomplished and
eninent observers” of “the C18 facts™. But Cook and Banks only traversed the east coast of
Anstratia, and made two major lindimgs: they saw nothing of the interior, and comversed with no
aborigines tneither spoke an Aboriginal languaged, Therefore Banks and Coak - “eminent
observery” though they might have been - knew aert fo nathing of "the O Facts™ of Abonginal
populations (cf. Reynolds 1992, pp. 31, 53.54. Reynolds (1992 systenatically demolished the
arguments that eighteenth centary English and mternativnal v supported expropriation of
Aboriginad land in Ausuadia,

o

On the issue of Aborigines” being “at such a primutive stite of development™, even a dedicated anti-
Mtho-ist like Hulme 11993, p.38) was prepared to acknowledge Blamey's argument from Teinmph
af the Newnadls thay e standard of bving of the Anstralian aborigine wsay 1800 fevmpared)
favourably enough as against that of the great owass of Furopeans.” Despite this eeoramic
stntlanity, (Hulme 1993, pp.38-4 1) argued that the sovial structure giving rise to this econontic
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comparability was defective compared-to the incomparably superior European system and justified
expropriation of Aborigines” fand. ‘

3, on discase. Hulme (1993, p.52} introduced his criticisim of Deane and Guudron J1°s “unusually
emotive™ languape in Mubo in the context of their argument that “the conflagration of oppression
ich was, over the following century. to spread ucross the continent to-dispossess,

and confli
degrade and devistate the Aboriginal peoples and leave a nations! legacy of unutterable shame™
Maboe 1992, p.79, per Deane and Gaudrony as follows: ,
Thvee boen asked by sogreat fistorian where thie High Cours gotits “laen™ as to e Avsiralim opmdand, The
particular point he had i noind sas the entire absence of recognition that the geeat shayer of Abongines has
been disetse.. fof Buthn 1993
Except for the final clause, Deane and Gaudron®s-arpument is remarkably similar to Blamey™s
(19761 conclusion 1 heads this paper. The point of Hulme™s argument seems o be that, since
disease rather than military contlict eliminated many Aborigines, there was no *conflagration of
oppression and conflict™ which dispossessed, degraded and devastated Aborigines. By inference it
was geceptable for European setters to dispossess Aborigines. individually and sociatly weakened
by diseqase. of their lands - conveniently ignoring thar Aborigines had their own inheritance faws by
which fo passon property. A modem analogy to Halmes inference might that, supposing a
neighbour’s family had suecumbed to AIDS, T could justify my seizure of their land on the basis
that many of them have died, are dying or will die i the near future. The “oppression and conflict™
upon which Deane and Gaudron semarked is not absent simply because disease was a major killer.,

.

4. mevely insensitive. In discussing Comaleo and the Wik peoples’ fand elaim in the Weipa area,
and Comaleo’s proposed purchise of Gladstone power station and smelter upgrade, Paul Lyncham
commented, in his weekday fielding of Dorothy Dixers from Andrew Olle. that Comaleo might end
up with a lot of electricity and no bauxite to smelt tABC Radio 702, Syduey. 21.7.93), Lyneham
presented no evidence that a successful clamm by the Wik people would entlanger bauxie mining at
Weipa. Similarly, Quentin Dempster mude the unsubstantitted comment during the "7.30 Repon”
on 13 Avgust 1993 that "Gladstone was utterly dependent on $1,700m Comaleo investment going
ahead” and that Comaleo would pull out of Gladstone if the Wik people’s claim was successiul,

3. benefiting lawyers. No doubt lawyers have done very well out of Mabe and its aftermath, and
will continue to do se as native title claims are made and tested. Commentators such as the
Victorian Premier, appear to be cancerned that Mabo will provide a field day for lawyers @ Of
course, Mabo was not the first time that lawyers picked up fees refated to land title: in fact they do
soekery day - it's called conveyancing. and # nive fittle income eamer it is ton!

6. cultural superiority. Ordinary people have also had their say through the letters pages of the
press, and also ypparently through talkback radio. Such commenis have frequently exacerbated
Mabo tensions.® Contributions to guell the hysterin have been substantially fewer ™

7. why bather? Some reactions to Mubo suggested that the contributors were bored that, yet again,
Aborigines had refused 1o assimilate into white society or simply disappear and commit eultural
suicide. Opposition Shadow Treasurer, Alexander Downer, referred to the “endless, empty,
painful debate about Mabo™ (ABC Radio National, 19 July 1993, approa, 7:40am3. Kitnes (1993,
3 September) suggested that many in the Labor Party shared this view:
The Labor Cauvus .. has become mpatient abont the perplexing suabihits of the Prame Mimster 1o get the
Mabo debar. under control and alarmed tat he was neglecting the polieal management of ofher ssaes.

2 On ABC Radio's AM Pragram on 23 Jaly 1993, Vicorin Premaer Jolf Kenoowr obwaved that b consses “opemisg op the
greatest Tegal prese for Tawyers of all e nnd e wnustable “anon. shserved that The teuble sath Maobo s that 1 vould fead to
50 years of hugation. This would benelit neher Aborgutios, nor Torees Strait Istaders mor post TR Austradians Froops. o
sourse, thy lowyers who can expect to ek ap Mabe selaed foes Tor ever and o gy {anon. 1997

e ep "Allepedly [Abongines] huve been here for 00K vears, but apart from a few seratchies o tosky outviops and wane
primstine daubs i a few remote caves, they have nothmg f show Tor hese years” {0 0lms 119038 o, B B coedit, Prvelier. T34
aned "Moo, a5 s by aterpreted By sonie, seens o be potentialiy, gt onather form of ethen cleamsing., but upede down”
tPlowman 19933, PIN 11993, cphosss added) way concornied about “the Aborsgmal fepat sen wes, winh oe sy dadping clans
ety bl of fabes no-one biow evisted over huge tracts of Aastrdn”, wiveh was presumably o surprise for the Abongines
themseives who had koo of their existense Far a1 Jeast 0000 veary

M 2.2 "What concens me, as & stwen, oot as @ tawyer, 1 the compasgn of diandrmaton, o sof sesanfosaaton, cumentdy ving
spread shout the comeguences of e High Cowts deenstn” (Sullsvan 199% and "Clacken Litties e wonning wikd, bat the ks
st wwably falbieg™ (Barker 1995 ‘ k
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And toowliat end? sonse asked. Mabo wasnever going 1o be au issue which would witt Labor votes, Jt was
wiore likely fo be & vote-Toser. : , ,

To his eredit. Downer was one of few Opposition members whe took issue

the Tater went feral over Mabo in November 1993 (Millea 1993, 5 Noven

ith MeLachlan when

4,5 Policy responses
i) Federal Govemment

ment was tardy in responding to the Maho judgement,
ised quite mapidly. Witlin 4 months of the judgement,
nt was cireulating fanon, 19923 Consultations on
Jetober 1992.C veatth of Austealia 1993, p 10 bat of. Brennan's 1993k
g Aborigines in the consuliation process). In December 1992, Prime Minister
issue in s "Redfern Park” speech in the context of the Australian launch of
cople. the Report of the Royal Commission into Aboriginal Deaths
» the reconcilition pro~ess begu by his predecessor,® and the part that Aborigines have
played in the evolution of the Austalian nation (Keating 19923, Auslig (1992) provided a preliminary
dentifieation of Tinds < ible to native title claims, A di n paper ot Meeha in the formof o
White Paper was released in Junie 1993 (Commonwealth of Australia 1993y this paper eviluated the
~legal position resulting from the High Courts decision, proposed 33 principles that the Commonwealth
believed should undertie any government respanse to Mabe, proposed 4 systen: for identifying native ¢
and resolving possible conilicts berween native titke andexisting titles, and deat + with others’ uses of
resources fallng under pative title. In its final two chapters, the White Paper also dealt with the wider
issue of the consequences of Abonginal dispossession, and issues of reconeilinion. A spectal meeting of
the Council of Ausiralian Governments was held in early Jane 1993, but was wrable to resolve any
substantive issues (Millett 1993). Federal Cabinet decided on the form of its proposed Mab legishation
s late July, proposing tribunals at Commonwealth and State levels to atiempt to overcame States
opposition to Federal dominance: this kind of armngemesnt had previously been floated in Cormmonwealth

Despite subsequent ¢laims that the Federgl
the Commonwealih began 1o address the is
an advaneed version of an analysis

33*

of Ausiralia (1993a) (¢f. Chambertin 1993, 28 Tuly, 29 July ). The Commonwealth then ran into
considerable, combined npposition within the Abonginal community arising from the Fva Valley meeting
{Mackinalty and Chambertin 1993, Corsford 19931, The Commonwealth afse ran into 3 bitier dispute
witly the :ﬁgummlwrd Government over the Wik people’s claim to tand around the Werpa bausite
deposis.

In September 1993, the Commonwealth released the outline of its proposed legislation on native tide
{Commonwealth of Auswalia 1993bs, The proposed legistanon appeared 1o have the distingt merit - ¢ £
xconirast to the proposed Victoran legislation - of seeking 1o address the isspe of mapve title and. only
as 2 consequence, addressing its extinguishment. The objects of the proposed Bill were sdentfied as.

the establishment of g mechionsm for dewcomming <lasms o natise tfe: the saldation of past prants and acts of

sovemnment; and she woogamon and protection of, and the seiting of standands for dealing wath, watve fitle.

Commonwealth ul Austratin 1993, para &
The proposed legislation re-asserted Crown ownership of minerals (para. 13), addressed offshore rights
tparas.14-17), beaches and recreation areas tparas. 18-20). The proposed Bill would validate Past grants
of title (paras. 21-28), provided a series of mechanisms for deating with native title in the future (paras. 39-
40 {see Figure 1], expedited procedure paras.41-50, pre-determination paras. 35-67), compensation
{paras.68-751, and compasition and operations of tribunals tparas 75 123), Aborigimes were reported as
still having major disagreements with the Commonsealth Government over this proposed lemisfation, as
were the Queensland, Western Australian, Tasmuanian and NSW Governments (Tagtor and Cotlins 1993
Aborigines' principal disagreement derived from the prospect that, uader the Conmonwealth's proposals,
they had no ultimate right 1o prevent any non-Abarigmal use of native ntle Jand,

Afier torturous negotiations in late October 1993, the Federal Government achieved a general vompromise
among the "official” Aboriginal negotiators [footnate], the National Farmers' Federation {footnote on

2 The voneept o “reennuluton” b g iterpretanons - Mablab (19U, 5 Towser, imvrprets reconcilinion’ w 8w SR
of "bemg reconcsdodiengned 107, rather tian a process of matol aueeptatier. To me, necenchaton myans avweptnee of & st
by an appmeved panty. . The proswss of ronooiation s o take phice withne e Abaryginal peaple . untl Abotgines bowosy
ecamabed S the sitsation, to the foct it they Jad theo Tand fuben awas T tens, Gen T it think amthmg 1w posable
M The Mo Mimsters covmstment oo Mate seportail as Besng thar " the Goversument del msthmg w thes ter of Parbument
but get the response o tie Mabo sase right it would e wortl 7 was apparestiy mot shared Iy others, “the agnestionng of Kviating »
rrenccupaion waith e Maber tesie has bogsme sore and nwre lishite tRatney 1993
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Farley] and the miners based 1993 1 Commonweylt
1993b). This agreemen 3a) ¢ basis of the draft Native 7
1903 {and see also the | cech (Keating ) and the accompanying
Explanatory Memarandum P ntorandum Part B, process of achieving this
agreement is partly docurented i ctober: Ramsey 1993, 5 November), ‘

Since the Govemment did not have a majority in the Senate, success of its Narive Tirle Bilt depended on
ither pport of {one of the parties in) the Coalition, or the support of both the minor parties ‘
eroerts and {Western Australian] Greens). As the Coalition remained implacably opposed
f the Government's response to the Mube decision, the Government was immediately
to the Democrats and the Greens.™ Not surprisingly, the period fofTowing the October agreement
¢ Fcnmi of palitival game-pliying, as parties dissatisfied by the October compromise sought to
heir positions by further bargaining. ¥ ‘

The Western Australinn Government’s /
2 December, extinguishing all native title

The
Lpon its introducti

mud (Titles qud Traditional Usage s Act 1993 came into effect on
in that State, .

e the Government has o mujority.

Native Title Bill passed through the House of Representatives whe
1o the Sepate, the Bill was diverted for two weeks to that Chamber's Conmnitiee on

Legal and C tional Affairs, with threats of diversion to a Senate Select Commitiee which could have
delayed the Bill for a considerable period. The Committee divided along party lines in its report (Senate
Standing Cormmittee on Legal and Constitutional Affairs (1993}, Narive Tite Bill 1993, Partiament of the
Commonwealth of Australia, Canberra, The deliberations of the Committee are recorded in Standing
Committee on Legal and Constitutional Affairs, Reference: Native Title Bill 1993, Senate Hausard, 1
December, 2 December, 3 December and 6 and 7 December 1993). The Senate debate proper commenced
shortly afterwards. During a long debate, unusually meluding a Sutirday, the Prime Minister was
reported as declaring that Parlizment would sit -including Christmas Eve and Bosing Day - for as long as
it wauld take to pass the Native Tirde Bill (Chambertin, P. (1993, "PM adamant Mabo will pass”, Svdney
Morning Herald 21 December, p.1). "The Bill finally passed the Senate during the night of 21 December,
and re-passed the House of Representatives on 22 December 1o ratify amendments made in the Senate.
The Act was proclaimed on 24 December 1993, and calls for regstrations of interest in fand affected by
native title were advertised early in January 1994,

1) Federal Opposition

The Federal Opposition had its own difficulties in developing a response to Mabo, McLachlan (1993,
pp.6-8) noted "a most extraordinary decision”. “an adventure indulged in by the High Court of Australia”
with regard to "hitherto uncontemplated” native title which had “suddenly popped out of the ground, so to
speak”, thus causing “a great deal of turmoil into the matter of who owns a great part of the land mass of
Australia” and putting at risk unalienated Crown land., takes, forests and other lands, and failing "to tuke
aceount of the immense damage it would do to the rights other Australians thought they had.”
McLachlun's explicit comments drew aitention to the uncertainties that might arise from the High Court's
Judgement if native title were dealt with on a case-by-case basis. which 1s the only way the High Court
nseifcould deal with subsequent native title claims "His comments are, however, slmost exclusively
directed to the interests of non-Aboriginal Australians. except for his comments on discriminaton among
Aboriginal sroups because of the different types of title to which they could have been entitled under
Mubo principles.

In Jate May, McGauran (1993) devoted an address to the Mabe issue. He argued that “the High Court of
Austratia rocked the foundations of the social and economic future of the nation” (p.1) and had "generated
unprecedented uncertainty across the community” (p.2). He articulated deep concerns about the proper
way 10 assist Aborigines improve their welfare™ and quesuoned the validuty of land rights * MeGawran
explicitly argued that, despite what Aborigines themselves have articulated, tand rights have had no effect

¥ gt e pohities bewng plaved by the Coaliton on Mabe have soncered the Natiosat Pasmers’ Fedoration. The Prosulent of the
NEE, My Graham Bhght, smd that 3 the Coaltion pushed the Govensent oo far and et get any sent of comprosise, then wi i
end wpan the hands of the Pomovrars and the Greess ™ (Chamberdm 1993, 5 Nnvember)
35 Ty sovmedutely folluwerd & sunilar prmess forced on the Government t permt tis Busdpet i pus $he Seasise

b “Aabo. . wn the matner m which t has ben sttpulated an vecent wonths . will mat right o ketorcal wrong bedise
wargo-cults - this tioe an the form of land and compensaig. . canmt and never Bave achievied aovtlang© MeCansan B3,
5 ellpsis gs o ompnaly
T And there's sult a helsef, at Teast snngst wlittes, ot the possessson of Tand i el s o cooial solution fo the problems black
wedimamities face © {MuCiauran 1993, pta :
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ilar, McGauran appedars (o have been concered that Aboriginal | ‘
uld coneentrate Australian land ownership.** McGauran's principal concern seemed fo be that ;
aceeleration of Aboripinal land rights elaims along Mabo lines would retard the assimilation of Aborigines
into mainstrean Australian life: , g Rt ; , N
And we have tacked the coumge of our concerms fwith Aboriginal living standards] o use resourees to eifect changes

on Aborigines.® In parti

I

in behavionr... .10 ke funds contingent on joming wainstrean Australian society rather than trying to cut a path
independent-of it (pS ellipsis s wonginal)

Essentially, Maba s brough a1 point whiere once and for all we need to deeide whetber aboriginal communitics
themselves cn survive as defined sub-groups... ..or whether they need (o be drwn more pervasively into mainstnean
Austentiag culture. There isno halfway house o this issue. {11, ellipsis as in original)

n's speech drew a rebuke from the Opposition Leader (Chamberlin 1993, 1 June).

“The Nationat Party Leader also achieved notoriety for his address to the NSW National Party State
Conference in e June. Drawing in part on the Federal Opposition’s then-soon-to-be released "Mabo
] Paper”, Fischer {1993, p.4] atgucted nost publicity for observing that "At no stage did Aboriginal
civilisation develop substantial buildings. roadways or even a wheeled cart as part of their different
priorities and approach” ¥ that “Those b the guilt industry have to consider that developing cultures and
 peoples will always overtake relatively statonary cultures™ and that "All T am saying is that these things
are relative and the horrors of the past were not caused by this generation of Australians.”# Fischer
{1993, p.63 also argued that:
1o helprestone calm, the actaality of the Maba High Coun decision should be trumpeted, particularly the High
Court’s requirement for acontinuing traditonal association with the land claimed and the High Courts {sic] finding
thas Freehold extingished native tide.
The Federal Opposition established its Mabo position on 28 June. The first substantive pardgraph of the
Media Release accompanying its "Mabo Issues Paper” provides the theme of its reaction:
- The implications of the Make case present one of the most important challenges fo Awstraiia’s tnvestment climpie tor
deeades, tHewson 1993, para.2, enphasis sdded)

Aborigines' preferences do not seem to loom very large in these priorities.

In speeches in late October, both the Opposition Leader. and its spokesman on Mabu, reiterated the “over-

riding principle” of its June position on Mabe: @
The overnding objective at the present time sbould be to secure existing titces and remove any doubt as to the validity
of those rides,

However, the High Court sent to considerable trouble in its original Mabo judgement 1o insist that
Aborigines’ common Jaw native title rights survived the assertion of the British Crown's sovereignty.
Logically, therefore, the Coalition’s "over-riding principle” appeared to assert that both native and
statutory title should be secured, and doubts about the validity of either be removed. None of the Federal
Opposition's actions, however, revealed any evidence of urgency for the securing of native title.

MeLachlan again went feral in early November, being reported as threatening to vote against the
Government's Native Title Bill irrespective of the Coatition's formal position on the Bill (Kitmey 1993, 5

38 s in thus sentgng that 18 is stunnang to fimd the Federal Gevermment oodopang 3 sourse of achien that sill open the Howdyate o
mare Rinding for aborigmal groups. . _and vast new fand s Motiey and land mean mathang. They have never changed
anything.” (MeCnuran 1993, p 1, ellipas as i ongmaly
39 “Ryt whetber ths withngsess [help Aborigmes] will loog survive 8 conserted push 1o alfow what s elfect about 1.5% of the
population to contrel vast tracts of fand s miother ssge altogether” (MeGanran 1993 p8y fef sevnon 221
A yWonten (1993 noted the “amnd bogglmgly silly stalement that Abnryones fad not developed & wheeled cant™  To an elegan
demubtion of Fischeys araument, Weolten abserved, ster alur, that it prohably wouldnt have made swuch seime for Abongnesto
develop & wheeled vart since ey had no draught dumals. More smportantly. (Wouiten F99351 argued that

Justice is not a prze for bemg the most powerful, st technologically adsanced or even e most sell nghteous rather o o the

tabute the powerful wall, af they are gesmnely nphieous, pay to the less advantage . the tote so becapse duy have oflen s

{heir wealth and power ol the espense of the atter.
£, 3f Wootten's appeal 1o ustice does not appeal, 1 gt sl be observed that e Botsh also didit mvent the wheet and so an
thits Jope they, foo, appear B be entitled o lave their Binds expropristed. However, Aborygines do appear 1o havy uveented
boonierang - how, 1 the pantheon of human wevention, s nventen of the wheel and hoewerang weighed oy factors 0 decudmy
whefher ar net expropration of matve e s Ausiratis was gustfied? Boss, perhaps. somewhat unfar o remember s Frsshe
speech sofedy s the gontext of myentng te wheel but, on talance, Ges kod of comment predotsmates
M Byen if this 1o e as 3 matter of fstormal Bit the High Court beld that m the vase of settfement of fhe Ausiraban eolames,
ﬂ;;mmmm b sovorerpnty Tod to be conssient with the Enghsh coman Jaw under wlieh that settlestent souurred
42 Ax argued by Wootten £ 199y the wult arpument is arelevan o an appropoote wesporse 16 Mok whinh sas aboit where
Abongwes corremtds satisfy erteria of association with Juid O the “horrers of e past’, see Tooinotes 13 amd 1
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mmenwealth was likely o have in the

ederul |
nt. The Jong: ] trsvas ikely G
ity Australian extinguishment of

courts in successfully asserting
native tite.

tion’s last words on the Bill, when re-introduced into the House of

 The Leader of the Opposi s ot the _
Representatives on 22 Deeember, was that the Bill was shameful,
i) States

- Linle-effect States

- Tasmanig, New South Wales and Victoria are likely to be relutively lightly affected by native title fortwo
reasons. Firstly, except for the Western Division of NSW, most private land in these States is freehold
and land has o dedicated #. foresiry, wilderness) and therefore not suseeptible
native title claims. Secondly. pressure of settlement on Aboriginal populations was intensified by
resettlement of Aborigines on lands outside their traditional ¢lan or nation areas (e.g. for NSW see
Goodall 1988, p.191). Thus. even where Aborigines in these States have a current association with kand
= €8, on reserves - it may be extemely difficult for them to prove 4 raditional association with thi
land.®* Perhaps because history has largely "solved” the native title Fmﬁlrzm for non-Aborig
three States, two of them - NSW and Victoria - were quicker than oth

- response ta the Mabe decision (ef. (v below).

1ese
er States to develop legislation in

“Unelear Srates

While South Ausiralia* and the Northern Territory have large areas potentially clgimable under native
title, these jurisdictions appear 1o be less open to native title claims. Much of the fand ¢ it could have been
(’:I&}%wd under native title has already been granted to Aborigines under various forms of title (cf. Auslig
1992},

Since the ACT is held as leasehold land, this may explain the readiness of the Commorwenlth
Government to accept that Ieasehold extinguished native title.

Although Queensland has a large Aboriginal population, its Aborigines have been Jargely confined to
relatively snuall reserves (Auslig 1992) and thus the area of land claimable under native tite appears o be
quite small (¢f. footnate 8). As revealed by the extrordinary fracas over the Wik people’s claim in the
Weipa area, Queensland appears to be more susceptible 1o land rights claims under breach of fiduciary
duty where reserves were created with the State as a "trustee” for the Aboriginal population ** The ,
Native Title {Queenstand) Bill 1993 was drafied on the assumption that the Commonwenlth's Native Title
Bill 1993 would be enacted by the Federal Parliament (State of Queenskand 1993, p.1).

43 Ronnent did not think that any netise Wwle clams would soveved an Victona (Chamberim 1993, 10 Janes

4 Gouth Australian Premier Lynn Amold commented an ABC Radio Natwonal sews brosdeast 700am 10 Seprember 1993, that be
oppased the States sharnng the Warden on Mabe compensation, and that he opposed discrmmunation 1 faxour of Aborgines o e
extent that shey Bad nghis W ohject o development.

* "Natwe title was ot esinguished by the creation of reserves nor by the mere appomiment of tnstees” o contrel a seserve where
00 grant of tile was made. To reserve land from sale 18 1o protect native stle Trom being extimgunhed by ahenation wler o poer of
sufie. T pappoint tuxtees 1o conteol a reserve does not confer ag thi Gustees powar 1o yaterfere with e tights and interests w i
passesstd by imigenous inhabitants wnsder 3 native ttlle. Nor s native fitfe wnpaired by & declasation that Tand s reserved mot
sogrely for use by the mdyenows miabitants of the Jand but ‘for we of Aborgmal fababiants of the State’ penvrully.” IAMabe 1902,
Pt per Bretnan, 1.3 :
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were no

has the largest area of land op
beeause it was settled i
i pastoral uses and therefore freeho
vacant Crown land}, aind beeau
igines for traditional activities.

ik an

carries in many cases the right of

Maba has been two-fold. “The first response

(he decision it did (ef. section 4.1), However,
jere is eff ppeal from a decision
" - open to . decision would be the
effect of Mabo or the litigious approach of waiting for - or manufacturing
ive the High Court the opportunity to modify, or even overturn, its

in Western Australia, the political response to
y that the High Court had the right to mak
osition is correet, it ignores | ;

1se has been to argue that, since the Court erred in its Mabe decision, itisup tothe

hig error in areferendum,® It has not been made clear, however, what form this

ik ! simply amauer of a referendum guestion at the Commonwealth or

vited & majority of voters to indicate whether or not they agreed with the High Court's
i nly if a referendumito change the Federal Constitiuiion were '

ew constitutional clause which voided the High Court's Mabo decision -

likely to have a national effect (¢f. Hulme 1993, p.63).4 :

By its Land (Titles and Traditipnul Usage) Act 1993, the Westem Australian Government extinguished all
native tit ie generatly-understood senses of "ownership” and possession, wnd replaced native title
with "statutory rights of traditional usage” (Court 1993). Reflecting the Western Australian :
Government's consistent view that the High Court was wrong in its Mabe judgement, Court (1993, p.1)
asserted: ,
« since the Toundation of Western Australia, fand management hias proceeded on the basis of two fondansentat
principles, ‘ ,
The first is. that on the deguisition of sovereignty over Western Austrtha, the Crown acquired the absol uje
ownershipof all fand within the State. The Crown beeame the sole saurce of title o such Tand, and held the
exclusive power-fo gran fte (o gl land.
The g&cmnﬁ principle is that no title to Jand in Western Australia has existed other than title granted by or under
the Crown, -
"The Land (Titles and Traditional Usage) Bill. however, recognised that the Crown was not "the sole
source of title" to Jand since its section 7 extinguished "any native title to land that existed immediately
before" commencement of the Act.

The Western Australian Government's principles on which it based jts response to the High Court's
Muabo, like the responses of most conservative groups, have Aboriginal interests tacked on as an
afterthought:
L Toensure that the policy and admunistration of Western Australion fand and natural resources management remain
in iz control of the Sate.
2. To provide for certainty of Land title for existing and future title holders. {footnote: Singe the Premier asserted tha
the Crown was the sole source of Tand title i Western Austratin, Aboriginal common kaw native title is clearly 18
cleardy exeluded from e negessity of certainty.)
3. To provide for tmely and orderly project approvals,
4. Ta-be part of @ wider approach which includes strategies 1o improve Aboriginal standards of Iiving in areas such as
health. housing. education and employment. Conrf (1993, pp.9-10)
Nothing in the Bill dealt with any of the issues identified in principle 4,

46 A Parbo and H. Morgan supported thes calt (Chambertin 1993, 6 Julys, and consection sah sacism (Lagan 1993
47 Hulme (1993, p63) noteds ‘ ,
Tess o1 sxeredy the calls for the result i Mabo to be reversed by combtutional amendient (as, 1 prosuns, by an amiguadoent
provuding that aif title 1o land on e waimdand of Australia shatl-flow foons grant by the established govemment of the St oy
tertitory woncenigd, and ant dilierwise).
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Although there are still very clear differences within the Aboriginal community over the appropriate

response to Mabo, Aborigines are probubly o much more effective political force than they have ever
been. The emergence of Aborigines as an effective political force may be the most enduring legacy of the
Mubo debate. 1f this "cohesion despite differences” can be maintained, Aborigines are less likely in the

- Tuture to be steamerollered by the political process and thus will have a better chance of ensuring an
equitable future for themselves. ‘

Onee the farmers’ groups had become convineed that native title was extinguished by freehold or
leasehoid under the original Mabo decision, or accepted governments' assurances that they would secure
agrcultural and pastoral leasehold under appropriate legislation, the farming lobby appears to have
become relatively indifferent 1o the native title issue. The principal exception to this general indifference
has been in pastoral areas of Western Australia where, because of visible Aberiginal populations and large
areas potentially claimable, pastoralists became extremely agitated over the prospect of native title claims
(Tickner 1993). It is possible that these fierce reactions were deliberately engineered for political
purposes.

The National Farmers' Federation appears to have played an honourable role in the second part of the year
in negotiating an acceptable legislative response to Maba. OF partcular note has been the role of the
Federation’s Executive Director, Rick Farley, also a member of the Federal Government's Council on
Aboriginal Reconciliation, who has been an active negotiator on native title in 1993 despite serious
reservations from Western Australian farmers. The NEF appears 1o have been acutely aware of the
fragility of any compromise possible on native title, its President of the NEF, Mr Graham Blight, warping
atone stage "that 'if the Coalition pushed the Government too far and can't get any sort of compromise,
then we'll end up in the hands of the Democrats and the Greens™ (Chamberlin 1993, 5 November).
During the torturous Senate debate on the legislation, Farley was reported as saying that he felt "betrnyed,
bitter and foolish” after a Government amendment to clarify some rights relating to some renewable
mining and pastoral Jeases was defeated despite three National Party senators crossing the floor {Davies
1993, 20 December), ‘

OF all the interest groups, the mining lobby has been most active, although this reaction has not always

“been consistent.#® Their activities appear to have covered the entire spectrum available to lobby groups -
they have been involved in discussions with governments, and they have publicised their case widely
(e.g. their own The Mining Review, and cxtensive advertisements in the daily press).

48 .. “Urgent action 1s necessary for legislation 1o vahdate exssting titles and snsure that new fitles can be gramed” (Melntosh
1993, p.14) ¢F. "AMIC supports i call from Aborgmals to slow down the provess and for mate debate on the owicome. of Malnr”
{Melntosh 1993, pi2y
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4.6 Ambit claims

d. Particularly if the cost ing o claim is low, and i the potential value of a
aim is very high, the expected e claim may be pos ven if the probability of
ery low, For low income groups, such claims make good economic sense.

Success
success is

Eurther, since part of the High Court's explicit agenda in Mabo was 1o extinguish the terra mullins
daetrine, ostensibly-Mabo claims can also be-viewed in 4 rational although non-cconomic context, For
- groups like Aborigines who rightly view themselves as dispossessed - either as the descendants of
disposs y in som

essed people or, in some cases, themselves dispossessed - the High dgement recognises
the undeniable fact the rwere (he original owners of Australia (cfL Reyn ). Land claims,

J ey ! , S : ds 1992
even if clearly outside Mubo guidelines, can be seen as political assertions of original possession.
Further, these political assertions may produce not simiply verbal recognition of this original ownership
(ef, Keating 1992) but practical assertion of this recognition in the form of land grants or other assistance.

rigines were not the only Australians lodging ambit claims post-Mabp. The most dramatic ambit

A's claim for complete certainty over its Cape York bauxite Jeases. ‘The company supported
d Premier in his call "for complementary Commonwealth-State special legislation to validate
Com: cipa titles so that certainty can be restored” and, because any such legislation itself might be
litigated, went further in demanding "government indemnities, in favour of lenders and investors™ (Gill
and Dowling 1993). In economie terms, CRA/Comaleo was seeking to ensure that no uncenainty arising
out of Mabe would fall on itself. Should CRA/Comalco, and others similarly placed, be successful in
avoiding Mabo-induced uncertinty, the only groups who will bear the cost of uncertainty are society as a
whale, through any liability borne by governments, and Aborigines themselves. The fracas over the Wik
peaple’s clnim at Weipa is a good indication that any costs of uncertainty are most likely to be borne by

Aborigines themselves.

Ambit claims, whether of the first or second kind, are clearly very rational responses to a major change in
nstittional strueture. These ambit claims are clearly opening gambits in games with potentially very high
stakes for individuals and groups, but are probably zero-suny games for Society as a whole.

§. Property rights propaganda
5.1 P,rfqpmy‘righm

Some commentators have lashed themselves into paroxysms of apoplexy that the type of title granted
under Maubo is inferior title because it is not unrestricted freehold. Ewing (1992, p.12), for example,
commented that "Inalienable title is not so much a benefit to Aboriginal people as a millstone” and ACIL
(1993, p.7) argued that "The concept of inalienable [ Aboriginal} title is paternalistic and discriminatory”.
Brunton (1992, p.10) argued that:
"Native title' and other forms of inalienable tenure are not only paternalistic, Incking people forever into an inflexible
situation supposedly ‘For their own good', they alse desiroy the value of the Jand.
and NSW Farmers (1993, p.[3]) argued:
The K}mn‘muz&l ownership aspects of Aborigmal fand rights denies Aboriginals the ability to upgrade and efficiently
use their Jand.

These, and similar, arguments can be seen in several contexts:

1. efficient economic outcomes depend on the preferences of all members of the community. ,
Communal ownership of land appears to accord with Aborigines' view of their cultural heritage. 5

49 Nsw clatms which appear to Tall 1 this eategary are chaims o the southers ghlands (shown i Austratian Chamber of
Commeree 1993) and Wiradjuri people feentsal west) (shown 1y Hewett 1993 7 Junes. Also Mullenjarh clamy on Brsbane CBD
{Chamberhn 1993 31 May). Cloums by Bandgalung (NSW nonth coast & SE Qld), Kamalaror (NW NSW 1. Morowis (are NW o SW of
Goodooga and Arrente (aronnd Alice Springs) (Hewett 1993, 8 July, shows maps. may also be ambit clasms), "The Warndyrs
people’s clam was struck out i the High Court in Deeember 1993 (Curtin 1993, 24 December, Brawn 1993, 24 December)

50 ¢.g. “&s Kooris, we need 1o be ever vigilant to the sabile undersmmng of our cullural valoes such as non materntlisng,
humantariansm, compassion and that the group 15 more smportant han the ndividual. These and other Koon weas -sueh as the
proposition that living things might be more impottant than mtenial wealth - ave always been considered subversive by non
Kour Australian saciety.” (Foley 1993)
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cs - or some Aborigines - do not want inalienable tile, then empirical evidence should be

2. the great bulk of Australia’s land mass is in communal farms of title (e.z. Crown land and
leasehold) which these commentators argy or Aborjgin ‘

s ittapprogriat
Ve

} ATRU Sinee bath Mabo and
envisage the convi : af ,

 land rights legislation principal

communal Aboriginat tenu Itin property rights terms is no worse than currently,
Further, if it is true that “forms o 2nable tenure ... destroy the value of the land" (Branton

1992, p.10), it therefore follows that the vast najority of Australia’s land mass has already had its
vilue destroyed beeause of the form of tenure in which itisheld. B

3. Mabo does not preclude Aboriginal groups who gain native title from subsequently seeking
_conversion of this title to some other fopm by initially ceding such mative title to the Crown. Of
 course, Abarigines seeking such a conversion would want to ensure that their deal with the relevant
government was watertight! This possibility was actually canvassed in the Mabo judgement: "(x):

- IPnative title were surrendered to the Crown in expectation of a grant of tenure to the indigenous

- title holders, there may be a fiduciary duty on the Crown to exercise its discretionary power (o grant
atenure in land so as to satisfy the expeclation” (Mabe 1992, per Brennan, p.3). This option was
expressly recognised in the Commonwealth's legislative proposals (Commonwealth of Australia

1993b, para,29), ~ 2

4, It does not follow that "communal ownership ... denies Aboriginals the ability to upgrade and
 efficiently use their fand." ‘This argument rests on a bizarre and erroneous interpretation of

neoclassical economics, In neoclassical econnmics it is argued that private, individual property
rights are a sufficient condition for Pareto optimality. Tt does nor follow, however, that such

roperty rights are a necessury condition for opimality. Indeed the modern capitalist state relies for
s efficiency onnotions of communal ownership: the joint-stock company is based on the
communal ownership of the company because share ownership only contains the rights to profits in
the company (if any] and its residual value (if any) when wound up, as individual shareholders
cannot lay claim to particular assets of the company.

5. Itis not the communal ownership thar might have economie implications, but the inalienability of
the native title. However, as noted above, the High Court did not envisage native tile as being
completely inalienable but, rather, involving a special process to convert it to existing forms of title.
Aborigines obtaining native title therefore would have future choices as to whether or not - and. if
s0. when - to seek conversion of their title, The normal objection to inafienability is that it is
difficult to borrow against such fand because the lender does not have the ultimafe security for their
loan of selling up a defaulting borrower. However, much of the land likely to be granted native title
is likely 1o be difficult to borrow against anyway - if it had any value, it would alread y have been
alienated to non-Aboriginal Australians,

If particular areas had specific value (e.g. because of (possible) mineral deposits) and if native title
carried rights to minerals (which none of the legislative re .ponses (o Mabo have permitted), then
borrowing would have been possible in the form of a lien against future production, The mining
industry’s fervent opposition to private mineral rights, together with governments’ normal
reluctance to forego future revenue, has precluded this option emerging.

There appears tv be a hidden agenda in this opposition to non-frechold forms of Aboriginal tenure.
Urgings by non-Avoriginal Australians against the type of land right granted via Mubo or land ri ghis
legislation might hest be seen as the attitudes of participants in the political process who objeet to the
principle of Aboriginal land rights. By urging that native title under Mubo. or communal title under Jand
rights legisfation, are inierior forms of title, commentatars may be attempting Tor political reasons to incite
Aborigines to seek freehold tille, in the knowledge that the Australian community would not aeeept such
alienation of these lands. It may be that native title under Mabo principles is nof, in the long run, the
optimal form of title for successful grantees. In the short run, however, native title is likely to be superior
for nem than the alternative of no title at all. And Mabo does appeur to offer a rowte to futare titde which
may be superior in the lang run - which may be the real foundation of political objections 1o Mabe,

b
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52 Property rights in minerals

- From statements by its spokesmen (e.g, Melntosh 1993) to a strong advenising profile in the press (e.g.
Sydney Morning Herald 6, 14, 17 August 1993), the mining industry has been adamant that "public
ownership of minerals must be maintained”. ‘The mining industry’s motives for this campuign are casily
nderst rijon that "public ownership of minarals must be maintained” (AMIC
ing Herald 14 August, p.22) is simply erroncous, Except in « centrally
planned economy, minerals only have value because at some stage they are alienated into private
ownership. The key issue is, therefore, not the original ownership of minerals but at what stage they are
alienated into private hands. T

The importance of the stage of alienation can be seen by reference to other nations' jurisdictions where
original mineral rights are owned by the surface landholder not the state (e.g. Industry Comnission
1991h, pp.10-21). This also occurred in the early history of the NSW colony where mineral rights were
attached to surface rights. Even in those parts of Australia which us?‘xl‘(?‘n_isl‘}* retain public ownership until
the gavernment decides to alienate mineral rights to o mining compuny, other ways exist to alignate these
his. For example, the government could decide to alienate the rights to exploit uny discovered minerals
1o existing surface landholders, or to athers by severing surface rights from mineral rights. In the either
case, government could decide to auction mineral rights, or could simply vest them in particular
-~ individuals or groups such as miners, holders of native title, environmentalists eic,

In cases where mineral rights were not vested in an individua! or organisation directly interested in mineral
exploitation, then opportunities would arise for a bargain between the owners of riglits and exploration
and/or mining companies for the rights to prospeet or mine. The framework of the bargain would be in
principle little different from existing negotiations between government and explorers or miners for the
rights to prospect or mine. Whether or not the onfcones were different would depend upon the relative

- preference functions of government and alternative owners of mineral rights. Where, for example,
‘owners of mineral rights have valves relating to land additional to the monetary value of mining, the
decision as to whether or not to permit mining - and the conditions under which mining would be allowed
to proceed - may be more complex than if only the monetary value of potential royalties is paramount,
Further, if the time preference rates of owners of mineral rights were substantially different from the state,
exploration and mining outcomes might also be different. In all cases, howsver, as long as the
negotiations between mineral rights owners and potential exploiters are volunrary, the outcomes will be
¢fficient. ‘Whether or not social welfare is raised or Jowered by a different set of rules governing mineral
extraction is an empirical matter.

5.3 Mining negotiations

The mining industry has claimed that, unless a policy response to Mabo includes retention of property

rights in minerals by the Crown, less efficient outcomes will be achieved by Australia (e.g. Australian
Mining Industry Council 1990b, Ewing 1992, p.12, ACIL 1993, AMIC newspaper advertisements noted
above). Contrarily, in its analysis of pre-Maho land rights legislation, the Industry Commission (1991 b,
pp-55-80) argued that, where existing Aboriginal title was claimed to be stifling mineral development, it
was the form of Aborigines' involvement in the bargaining process rather than the existence of this
involvement that could be argued to be affecting outcomes. In particular, in the case of Northern Territory
land rights legislation, it was beciuse land owners on mineable land only had a right to compensation for
disturbance that there was insufficient incentive for them to participate fully in a bargaining process over
mining development. If tor example, lacal Aborigines only obtained a small return for permitting mining
but the disturbance to their land and/or way of Jife was large. there was little incentive for them 1o agree fo
mining. If, however, the incentive to allow mining was raised - e.g. by vesting ownership of all minerals
in local Aborigines - then there might be a very substantial incentive for them to compare the income
benefits of mining with the losses associated with mining. The Commission recommended that:

the NT and Commonwealth Governments should investigate transferrl of mineral rights on Aborginal Yand ps the
traditional owners. The Commission sees granting tradutional owners de gure rights 1o any minerals found on their
Tand a5 a possible solution 10 a reat many of the problems currently being experienced as a direct result of it-defined
property rights. {Industry Commission 199h, p.67)
What applies in the case of statutory land rights legislation applies similarly to the cuse of native title. The
bundling of mineral title with native title 10 land wouid encourage Aborigines 1o agree 1o mining “in the
national interest" because it would also be in their interests. And it would be in their interzsts in a
dynamic sense, not simply a static one, because access to royalties would provide traditiona) Aborigines
with a resource base that would enable them to participate more equally in Australian society.
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It is difficult to comprehend why miners would prefer to deul with govermments over mineral royalties
rather than individuals, In principle, governments ought to be more effective bargainers than individuals:

- they have more finaveial and bargaining resources than all but the largest companies, and so ought to be
able to extract larger royalties than cay individuals, particularly traditional Aborigines. Perhaps it is
because supposedly unsophisticated Abarigines have proved tougher negotiators than the miners expeeted
that miners have decided it is preferable to-deal with governments. Furthe, there have alwiys been
suspicions thit - despite the vast resoprees available o governments in royalty negotiations - governments
may not be as effective in royalty negotiations as theory might suggest Undustry Commission 199b,
pp.11-13, 64-63). Bartlew (1993, p. 16} claimed that:

Aboriginal people. judging by North American experience. are likely t be proponents of resource development once
awenan opporiunity Lo participate.

Indeed, in a backhanded way, ACIL (1993, p.8) might be construed as arguing in favour of minerals
vesting in Aboripinal communities:
It is possible that the so-catled veto against mining has been excreised by Ahoriginal people heemise the value they
ascribe fo retaining thewr land. andistuibed. in traduional native use exceeds whatever value might wimporarily be added
by mining, However, it is impossible o be cortain wheiher that assessment has actually been made. Indeed, it scoms
evident that the communities coneerned have never been confronted with # valid choice (Ut is, they have not begn
allowed 1o be expased 16 the oarkerd,

because the only way of empirically testing whether or nat Aborigines are assessing the costs and benefits
of mining is to vest the mineral rights in them as landowners.

Itis difficult to understand therefore miners’ current concerns with Mabo. The problem may be that the
- areas most at risk to Mabe are those inhabited by Aborigines least affected by the modern market
economy. Aborigines who have lite or no demand for the output of modern economies have little
demand therefore for the income required to participate in this cconomy. Thus the miners may have little
to offer these Aborigines which might induce them to permit mining on their land. But, in economic
terms, what this means is that the welfure of these Aborigines would be reduced if they permitted mining,
Just because Europeans might disagree with their preference orderings is no reason to belittle or ignore
these preferences. The philosophy of the market economy is that individuals® preferences count, no
matter what those preferences are. If individuals choose to live a frugal lifestyle then, unless they create
- externalities for others, welfure is maximised by permitting them their choices. In this eise, national
economic welfare might be less than otherwise, but this is because a significant group values particular
producible commodities substantiafly differently from others in the ecopomy.
The effect of including mineral rights within native title will, however, only remain a thearetical issue, In
its Mabo judgement, the High Court stressed the importance of traditional associations with the land.
Without pre-empting future decisions of the Court, it would not be surprising if, given this emphasis on
traditional associations, the Court matched traditional uses of the land with grants of native title. For
example, native title might only earry with it rights to traditional exploitation of minerals such as the
gathering of flints or stones for implement making. More importantly, statutes proposed or enacted by
Federal and State Governments as a consequence of Mabo strip mineral rights from native title, and give
Aborigines an extremely limited role in negotiations over mineral exploration and mining - and indeed,
any other activity - on native title land.

6. Canclusion

Despite the past invisibility of Aborigines to agricultural economists, Aboriginal interests became of major
- if unrecognised - policy concem to agricultural and resource economists as a result of the High Court's
Mabo decision. The Mabo decision, and the legislative chal lenge it posed, provided an ideat opportunity
for agricultural economists to demonstrate their social relevance in resolving eritical economic policy
issues - but this opportunity was sadly neglected. This decisjon also provided a challenge to agricultural
economists to usc their skills on behalf of a generally impoverished group in Australian society - this
opportunity remains open. Agricultural economists have the tools to assist in explaining why Ahoriginal
society suffers econamic deprivation, what policy responses may be appropriate 1o assisting the economic
development of those Aborigines enduring a lifestyle unaceeptable to themselves and Australian society,
for evaluating the many failures of the policy process which has supposedly been assisting Aboriginal
advancement, and for evaluating and explaining the political forces that will inevitably be areai gned against
a development process that emphasises Aboriginal interests. Australian agricultural and resource
cconontists ought to recognise the importance of Aboriginal interests because social justice - i.e. a
satisfactory distributional outcome - is a precondition for an acceptable economic ouicome. 1.ike
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g0 abrond to apply their skills to assist in

Community Aid Abroad, agricultural economists do not have to 0 abroad to 4 ‘
far lower than acceptable,

raising the Tiving standards of those whose material well-
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Figure 2a: Mabo and Non-Traditional Aborigines
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