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IS THERE A CASE FOR STATE STATUTORY
MARKETING ARRANGEMENTS?!

Geoff Buggle*
1. Introduction

The Issue of State statutory marketing arrangements (SMASs) I discussed from the

practical perspective of setting State Goverhment poliey, Should the State maintaln

legislation to give effect to a statutory marketing arrangemsnt? Should the SMA be

subject to the Commonwealth Trade Practices Act (TP Act)? To what extent

ghauld operating guidelines and procedures resemble those of private sector
usinesses?

The case developed In this paper has three maln elements to It:
()  States should maintain legislation to be able to give eifect to SMAs,

(i) Procedures for establishing and reviewing SMAs should be significantly
different to the present situation, at least in NSW,

(i) Operating guldelines for SMAs should be significantly different also,

2. Market Failure, Economic Efficiency, The Trade Practices Act and
SMAs.

The case for SMAs has generally been based on an alleged 'market fallure',
Examples include countervalling the market power of middlemen, controlling the
market supply of commodities whose production Is markedly influenced by season,
and meeting social obfectives such as the securlty of fond supply.

The last mentioned example serves to highlight that soclal attitudes and values are
significant to this toplc of SMAs and that these attitudes do change, Stabillity and
security of domestic food supply are no longer significant Issues,

Today, no challenge is Issued to the principle that economic efficlency (social
welfare) considerations should significantly Infiuence decisions on any future grant
of statutory marketing powers, issues In the application of this princlple include the
particular tes\, the methodology of analysis and the decislon process that follows
an economic analysis,

The application of economic efficlency criterla to marketing arrangements has been
written Into legislation in the (Commonwealth) Trade Practices Act (TP Act). Given
the existence of the TP Act as a means by which various 'market fallures' might be

' Paper prapared .. 87th Annual Gonference of the Australian Agticultural Economics Sociaty held in
Sydnay, 8+11 February, 1993, The views expressed In this papar are those of the author only,

® Benlor Economist (Policy), NSW Agriculture, Oranga, 2800,
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overcome, it Is pertinent to ask why State statutory marketing leglslation should be
needed for the same purpose?

It State Statutory marketing legislation Is to be justifled in addition to the TP Act,
then elther or both % two conditions should be met, These conditions are:

() that the TP Act Is unable to give effect to some market arrangements that
can meet economic efficlericy conditions; and

() that the 'costs of compliance' with TP Act procadures and regulations are too
;ﬂg‘h relative tc the applicants' abllity to pay and/or to the costs of market
fallure,

These same conditions are also reason to charige the TP Act, Therefore, reason to
maintain State statutory marketing legislation relles on a further judgement that
such conditions are likely to recur,

To give full economic justification to State statutory marketing legislation, it Is also
necessary to take account of the soclal (taxpayer) costs of malntalning the
legislation and established arrangements.

1.1 The Trade Practices Act : Possible Imperfections

There are a number of deficiencles in the TP Act from the point of view of a
consistent application of an economic efficiency criterion. In its Report on Statutory
Marketing Arrangements, the Industry Commission (1991) recommended change
only In relation to the blanket prohibition on authorising voluntary recommended
bi‘ce agreements between fewer than 50 parties®, A much more in-depth chtique
of the TP Act has since been developed by the Industry Commission in lts
discussion paper on Pro-gcompstitive Regulation®,

Other deficlencies of the TP Act include:

) the blanket prohibition on some anti~cormpetitive behaviours regardless of
whether public henefit can he demonstrated,

() the market dominance test of \nergers while established monopalles are
permitted to continue.

Reservations have also been expressed about the erlterla, methodology and
decision-making rasponsibility established under the TP Act. For example, the
Centre for International Economics expressed the following viswpoints:

* 'One reservation we have concerns the TPC's apparent assumption that

¥ Industry Commission (1691) Statutory Markating Arrangements for Primary Products. Raport No. 10
{26 March) . 107

* Industry Commission (1892) Pro-comaetitive Hagulation, Discussion Papar,
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decislons made by government through the politieal process are Inferlor to
daclslions made by the TPC"® |

* "The question Is whether declsions made by an elected government, which
although they may appéar to be a matter of ‘whim', are Inferior to declslons
made by the TPC, Moreover, It Is not as If the decisions that the TPC would
come to are technical so that each case would have one and only one
answer; conslderable discretion seems Inevitable,"

* "A reservation which might be ralsed about the authotisation track s that
once the TPC makes Its decision it becomes law. This approach may be
contrasted with the IAC type review process, which Is advisory and leaves
questions of leglslation to the government, The authorisation process
appears o be one that changes legislation by a regulatory body, Whether
this would result In more or lass 'regulation’ Is a moot point."®

The possibility of using different tests was noted by the Law Reform Commission of
Victoria in a discussion paper on restrictive trade practices legislation®, For
example, consumer benafit might be soecified i preference to public benefit,

Methodology of analysls was raised by the Industry Commission which noted
"some coneern that the criterla used by the TPC to assess public benefit may be
rather narrow.”  The TPG responded In a determination released shortly
afterwards "the Industry Commission was concetned that public benefit should be
given & wide Interpretation in relation to the oparations of statutory marketing
bodies which accords with the Trade Practices Tribunal's and the Commisslon's
view of public benefit.?

The situation of the Trade Practices Commission Is compounded by its roles of
both analyst and decision maker. Nonetheless, the foregoing comments reflect
some debate about the related Issues of whether analyses should be purely
guantitative and the extent to which subsequent decisions should Include &
qualitative element that takes account of unquantified considerations,

* Cont for Intornationa) Econoimics (1990). Assessment of the Impact of Trade Praclives Logislation
on NSW Agrisuitural Marksting Bodrds. p. 48

* Law Aeform Commission of Victotia (1681), Compatitive Law: The Irtroduction of Rastrictive Trade
Praclicas Logistation iy Victoria, p. 48

" Indusiry Commission (1681). Ibid. p, 105

Trade Practices Commission (1091), Detarmination:  Application for Authorlsation Reglstration No,
A30138. Fila No. CAS0/4 (26 June),
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1.2 The Yrade Practices Act : Costs of Compliance’

The TP Act imposes a significant cost on applicants, Imposition arlses from the
'quilty until proven Innocent' basis of the Act, Costs have two key elements - thr
cost of applying to the TPC for autharisation and the costs of appealing to the T/
should authorisation not be granted by the Commission,

The costs of an application to the TPC are ralsed by the Commisslon's requirement
that applicarts provide "independent audited estimates’ of claimed benefits, The
significance of this requirement was recently noted by the Commission:

"...The Commission had a heavy duty to ensure that the public benefit outweighed
the anticompetitive detriment. .. It was Commission policy in authorisation
applications to call for audited or independant estimatas,"®

"...He (Professor Round) sald the Commission appreciated that it was expensive for
smaller companies to provide that Information but, if the Commission has to assess
this matetial, it ray not give as high a weight as possible to figures If audited
estimates have not baen provided. He sald it did not mean that the Commission
would ignore them but it would put a question mark over those estimates, where
they were provided by the companles concerned, If such figures were
unsupported.™

The costs of an appeal to the TPT result from the legal nature of the appeal and
the process of {information) discavery that Is part of an appeal,

The costs associated with the application of the TP Act were recantly commented
upon by the Industry Commission:

".ihe administrative approach also Imposes significant costs, Costs may result
from the ad hoc nature of TPC activities, the possible divergarice of views between
the TPC and the judiclary because of the limited roie of litigation In the
interpretation of importats provisions, and uncertainty resulting from the judicial
power to overturn any administrative declsion,

Further, the costs of judicial enforcement may be higher than necessary for a range
of reasons, For example, evidence on market power must be compiled in a more
protracted and expensive way because of the rules on the admissibility of evidence
in reslrictive trade practices cases, Other reasons for the excessive costs of

® Other awas of regulation ars significant to 8 hore complela discussion of compliance costs as thay
telato to the BMA issua. A paricular issue is the relalive costs of establishing a company of cow
oporativa.  SMAs follow the co-oporative model for which significant assistance I making
gstablishmaont artanyaments Is provided by govarnimgnt,

" Trade Practices Commission (1091} Racord of Pra-Decislon Gonfarance In telation to an Application
tor Autherisation pn behall of Macadamia Procossing Company Limited and Suncost Gold Py Lid p. 4

"ojbid p. 6



judiclal enforcement Include a lack of competiion In the provision of legal
services,"?

For thase who subscribe fo a game theory approach to human behaviour, the
potential cost of an appeal to the TPT, and the likelihood that an appeal option will
not ba exercised, ralses a further issue of concern. That Issue is the possibliity
that the TPC might use the situation not simply to administer an economic law but
to give effect to a broader array of government policies that might fall within the
umbrella of microeconomic reform,

Notably, the Commission assogiates itself with such a broader role:

“The Commission will increasingly examine the reach of the Act, consistent with the
Government's stated policy:

The benefits for the consumer of expanding the scope of the
Trade Practices Act could be Immense... This has to be done
Building a Competitive Australla, 12 March 1991

1.3 Relating Trade Practices and Statutory Marketing Legislation

Discussion so far carries the implication that States should maintain legislation to
be able to give effect to stalutory marketing arrangements, This raises the
question of what exemption, if any, the SMAs should have from the TP Act,

Eariier comment was 1o the effect that there should be marked change to current
procedures for SMA establishment. A public benefit assessment should
significantly influence any establishment degision,

Accordingly. and as the general rule, it would be appropriate for a proposed SMA
to be referred to the TPC for authorisation in its establishment process. This action
would not only be consistent with & common application of competition law but also
have the further advantage of paving the way to full privatisation should the
authority move to do so.

However, because of problems such as have been commented upon, it will also be
appropriate to allow the possibllity of SMA establishment without referral 1o the
TPC. A State Government decision to proceed without authotisation could be
challenged by the TPC If it saw fit to do so. The TPC does have this option at
present' although its non-use of this option to date must be seen as an issue In
Commanwealth-State relations more so than In terms of law,

¥ Industty Commission (1892) Prosconsetitive Rogulation, Discussion Papar p. 101
Y Trade Practicos Commission (1802) Prioritios for 1992 & 1699 p. 2

" g%mmnwm{m Dopatment of Primary Industty (1985).  The Trade Practices Act and Primary
wuslry. . 8
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2. Avallabliity of Statutory Marketing Powers

Assuming a continuation of SMAs, «n important Issue is how to limit the statutory
powers they can access, One way of imiting access Is to ban (ot make avallable)
cortain powers but this approach runs s risk of Introducing a problem of the same
nature as has been noted In relation to the TP Act. That is, an arrangement could
not be established even if a public benefit was demonstrable,

-

To ban access to certaln statutory powers requires  or definition of the powers
that are accaptable and those that are unacceptable, It appears that CIE may
have had such an approach In mind when developing Its spectrum of marketing
authorities functions.” However, its work did not go as far as suggesting which
powers should and should not be accessible,

When making its submission to the Industry Commission Inquity on SMAs, the
NSW Government attempted to define what grounds there are for 13overnment
intervention in the marketplace,

"The answer lies in only a relatively limited set of clrcumstances where;

' intervention may improve matket efficlency where there Is a "free rder"
problem (such as In the areas of generic product promotion, and the
development of standards and quality assurance programs), ‘

or

. there are opporunities for maximising export Income through possible
premiums resuiting from single desk selling.

in principle, the NSW Government does not favour granting compulsory acquisition
of vesting powers 1o State based producet organisations 'inless elther of the above
two conditions are satisfied.” |

Even these Issues of overcoming a free-rider problem and single-desk export
selling are not clear cut, There can be opposition to the free-rider argument on the
grounds of denial of an individual's rights, Some opposition to single dask selling
telates to the lack of competilion In supplying serfces in product and market
development.

An approach to this problem issue of granting statutory powers has the following
three elements.

(8 A grant of any statutory powars should be the subject of a public benefit
assessment and a process of Informing the public of the assessment,

(b} The petitioning pracess for the establishriient of an SMA should begin with a
petition for statutory powers to pursue specified objectives. This approach Is

" Contre for intetrational Eeonomics bid, p. 144
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“In contrast 1o the current suation with the MPP Act In NSW whereby

growers effectively petition to establish an organisational structure, The

merlts of separating objective, power and structure, and assessing them In

that order was also commented upan by the Industry Commission,'®

(¢} Inthe case of vesting power In particular, some guidelines might be given as
to how It may and may not be used. The establishment of a statutory
Consultative Committee for the NSW Gralns Board may be Interpreted as a
step In this direction,

8 Accountabllity and Related Matters

A reassessment of concepts and procedures on accountability has driven much of
the recent change to SMAs, particularly at Commonwealth level, Newton"
outlined the chzun of developments which link back to the 1976 Royal Commission
on Australlan Gavernment Administration.

Key Issues are: | |

(1) to recognise accountabllity as a purposeful and directional concept [le.
account to whom for what),

(2)  to racognise an inverse relationship between accountabliity and autonomy
lie. the more accountable an SMA Is to Parliament, the less autonomy it has
in decision making).

When these concepts are set In the context of an SMA that s financed by growers
and Is primarlly for the benefit of growers, signiticant change Is implied for many of
the traditional arrangements relating to the structure and operation of an SMA.

With spacific reference to accountability, it is necessary to consider at least three
relationships:

* Minister and Parliament to public
‘ Board of Directors of SMA to Minister
* Board of Directors of SMA to grower shareholders

Given the changing thinking about SMAs, financlal accountability should primarily

be expressed in the relationship between a board of directors and growers. This
assumes no real or potential financlal Input to the SMA, from government.

Accountability of the SMA to Parliament should then centre primarlly on the SMAs
use ?f statutory powers and whather it Is operating in accordance will the powers
granted,

Through a public hearing process prior to establishing a SMA or renewing a grant

“ Industry Commission ibid. p. 140

Newton, A (198}, Innovations in the Administration of Primary industry Statutory Authoritios, paper
presanted to the Intarnational Symposium o Australlan Pubill: Sector Managemant and Organlsation,
Brisbang (7«8 July).
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of statutory powers, Parllament accounts to the public for Its declslon,

In corjunction with this changed thinking an accountabilty there must be
consideration of the array of Issues such as were corsidered by the Davis
Committes,® Suffice It to say that the SMA must bacome a marketing specific,
commetclally oriented organisation,

4 Discussion and Conclusions

The question of State EMAs Is complex, Thelr establishment and continuation
should be subject to economic efficiency considerations, Given the existence of
the Trade Practices Act, It may be argued that State legislation to establish SMAs
Is thearetically unnecessary,

However, there are problems Involved In regulating the application of theary.
These difficulties are assoclated partly with the task of writing economie theory Inio
economic law and parly with the task of writing on economic law that can
accommodate change ih the economy and soclety to which it applies.

The difficulty of the situation Is reflected In the following findings of the Industry
Commission:

. ‘Many features of statutory marketing arrangements - especlally those
dependent on powers of acquisition, production control and pricing =~
adversely affect the efficiency of resource use,"™

' "Many objectives of statutory marketing arrangements are sound from the
viewpoints of both producers and the wider community,"*®

Given problems such as have baen discussed in this paper, It Is appropriate for
State Governments to maintain legislation to give effect to SMAs, However, the
legistation should be significantly different to that which exists, at least in NSW,

Desirable characteristics of statutory marketing legislation would include:

. SMAs to be established for commercially oriented purposes only,
. Petitions for the establishment of SMAs to be In terms of a request for

statutory powers to pursue stated objectives (rather than to simply establish
& structure),

* Roview of Commonwanlth Primary Industry Statutory Marketing Authoritias, Ibid,

" Indushy Commission (10D1) Statutory Marketing Artangaments for Primary Products, Hapurt No. 10
{26 March) p. 4

0 fbid, p, 2



' Proposad arrangements to be sublect to an econoinic efficiency assessment.
[Objective, power and structura would all be examined),

' Ministerial declsion to allow a poll for SMA establishment would be
Influenced by the economic efficlency assessment, ) -

. SMAs should be sunsetted [continuation beyond a fixed term should be
subject to review and reestablishment), , ‘
Organisational characterlstics of SMAs should be based on an appropriate
corporate model; the model may be different for different SMAs,

' SMAs should have a right to fall witheut any real or implied financial
asslstance from governmant, - ‘ o

' The accountabllity relationship between a Board of Directors of an SMA and
Its grower “shareholders" should ba strengthened,

. While SMAs will gain Increased autonomy from government, it will be
appropriate for government to retain & veto power of approval over a number
of SMA actions,

It Is reasonable to anticlpate some reduction in SMAs as a result of these changes.
Whether the change will lead to & demise of SMAs that operate on the domestic
market - as was implied by the Davis Commitiee In relation to the Commonwealth
SMAs®, and as was noted by Johnson et al% as a result of deregulation In New
Zealand - Is a debatable point. A Californian study by French and Nuckton would
suggest not necessatily so,

French and Nuckton reviewed a Californian marketing order (price stabliisation
through volume control) with a 40 year history and concluded: "Overall the results
of the study suggest that public Interest may have been well served by the ralsin
volume contral program, or at worst, there was no significant welfare logs."®

' Raview of Commonwenlth Primary Industry Statutory Markeling Authorlh>s (Profasaor J G Davis,
%%igmm) Yesm. Raport to the Minlster for Primary Industdes and Enorgy by the Review Commities,
WATORY Gﬁnja"fu\w

®  Johnson, R W M, Bchredar, W H, and Taylor, N W (1989)., Deragulation and tho New Zealand
Agriculiural Sactor: A Roview., Roview of Matketing and Agriculturel Economics 57(10):08

¥ Franch, B G, and Nuckton, & F (1691). An Emplrical Analysls of Economle Patfarmance under the
Markefing Ordor for Fatsing, Amaotlean Journal of Agticultural Economies (August). b, 83



	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022
	00000023
	00000024
	00000025
	00000026
	00000027
	00000028
	00000029
	00000030
	00000031
	00000032
	00000033
	00000034
	00000035
	00000036
	00000037
	00000038
	00000039
	00000040
	00000041
	00000042
	00000043
	00000044
	00000045
	00000046
	00000047
	00000048
	00000049
	00000050
	00000051
	00000052
	00000053
	00000054
	00000055
	00000056
	00000057
	00000058
	00000059
	00000060
	00000061
	00000062
	00000063
	00000064
	00000065
	00000066
	00000067
	00000068
	00000069
	00000070
	00000071
	00000072
	00000073
	00000074
	00000075
	00000076
	00000077
	00000078
	00000079
	00000080
	00000081
	00000082
	00000083
	00000084
	00000085
	00000086
	00000087
	00000088
	00000089
	00000090
	00000091
	00000092
	00000093
	00000094
	00000095
	00000096
	00000097
	00000098
	00000099
	00000100
	00000101
	00000102
	00000103
	00000104
	00000105
	00000106
	00000107
	00000108
	00000109
	00000110
	00000111
	00000112
	00000113
	00000114
	00000115
	00000116
	00000117
	00000118
	00000119
	00000120
	00000121
	00000122
	00000123
	00000124
	00000125
	00000126
	00000127
	00000128
	00000129
	00000130
	00000131
	00000132
	00000133
	00000134
	00000135
	00000136
	00000137
	00000138
	00000139
	00000140
	00000141
	00000142
	00000143
	00000144
	00000145
	00000146
	00000147
	00000148
	00000149
	00000150
	00000151
	00000152
	00000153
	00000154
	00000155
	00000156
	00000157
	00000158
	00000159
	00000160
	00000161
	00000162
	00000163
	00000164
	00000165
	00000166
	00000167
	00000168
	00000169
	00000170
	00000171
	00000172
	00000173
	00000174
	00000175
	00000176
	00000177
	00000178
	00000179
	00000180
	00000181
	00000182
	00000183
	00000184
	00000185
	00000186
	00000187
	00000188
	00000189
	00000190
	00000191
	00000192
	00000193
	00000194
	00000195
	00000196
	00000197
	00000198
	00000199
	00000200
	00000201
	00000202
	00000203
	00000204
	00000205
	00000206
	00000207
	00000208
	00000209
	00000210
	00000211
	00000212
	00000213
	00000214
	00000215
	00000216
	00000217
	00000218
	00000219
	00000220
	00000221



