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Abstract

In order to protect Chinese farmers’ sharing benefits and make legal preparation for accession to the International Treaty on Plant

Genetic Resources for Food and Agriculture, this paper analyzed differences between state sovereignty and ownership of genetic resources and be-

tween natural resources and plant genetic resources on farmers’ land. Then, it studied the regulations of the United States, European Union and

Indian on the ownership of plant genetic resources on farmers’ land. On the basis of the analysis and study, the authors stated that the sover-

eignty of plant genetic resources can not replace the ownership system. The plant genetic resources on farmers’ ( community) land should be in

the possession of farmers or communities, which should be confirmed by the State.
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1 Introduction

According to opinions prevalent in the past and now, all genetic
resources are owned by the state, including plant genetic resources
grown on farmland. If farmers can possess and harvest crops, why
they can not possess the plant genetic resources on their land? If
these plant genetic resources are owned by the state, do farmers
have duty to keep them safe? How does the state protect plant ge-
netic resources on farmers’ land? Therefore, the problem of who
will possess plant genetic resources on farmers’ land concerns the
protection and utilization of plant genetic resources, how to imple-
ment the Convention on Biological Diversity, and registration sys-
tem of plant genetic resources and design of benefit sharing system
in China. To register plant genetic resources, China has to solve
the problem of who owns the plant genetic resources. Only when
ownership is clear can the adjustment mechanism of laws act on
actual society, and regulate, adjust and protect benefit sharing

pattern of the actual society'".

2 State sovereign rights and property rights of genet-
ic resources
According to provisions of the Convention on Biological Diversi-
ty , China has sovereign rights over all genetic resources within the
scope of its jurisdiction. But does this mean China has the owner-
ship over them?
Sovereign rights are the rights, which appertain to independ-
ent sovereign states, to legislate, manage, exploit and control ac-
cess to their own natural resources. They include the right to de-

termine property regimes applicable to those resources, who owns
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them, what rights of ownership can be entertained, and how own-
ership can be established. Sovereignty and sovereign rights imply
independence and exclusivity ; the rights appertain only to the sov-
ereign power concerned and not to any outside power.

Property rights, on the other hand, are rights to own, control
and alienate property, within the system of property law estab-
lished by the State. Property rights may be rights over material or
tangible property, such as crops growing on farmers’ land. They
may also be rights over intangible property, including information

or innovations, such as patent rights and Plant Breeder’s

Rights'.

Therefore, sovereign rights are relative to other countries,
while property rights are the institutional arrangement within a
country. Sovereign rights are not equal to property rights. It can
not be inferred that a state has property rights over all natural re-
sources within the scope of its jurisdiction just because the Con-
vention on Biological Diversity stipulates that States have sovereign
rights over their own biological resources. This is just like that a
state has sovereign rights over its territory, but may not have prop-
erty rights over all land within the state. Similarly, a state may
have sovereign rights over genetic resources within the scope of its
jurisdiction, and may own property rights over some genetic re-
sources, for example, genetic resources in the nature reserves are
owned by the state. However, it can not be inferred from sovereign
rights that a state has property rights over all genetic resources

within its jurisdiction.

3 Natural resources and plant genetic resources on
farmers’ land

Natural resources are materials and energy that exist in nature
and can be used by human beings to improve production and liveli-
hood in certain economic and technical conditions, and usually in

a natural form, not including raw materials changed by human be-
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ings’'. Therefore, natural resources are generally in the posses-
sion of social public or states. However, plant genetic resources
on farmers’ land are natural resources? If no, who will own these
resources?

For historical reasons, there is no definite provision of the
ownership of plant genetic resources in the Constitution and major
legislation of China!"’, but there is clear legal provision on the
ownership of land.

According to Article 10 of the Constitution, land in the cities
is owned by the state. For example, forests, lakes, rivers and
mountains are owned by the state. Land in the rural and suburban
areas is owned by collectives except for those portions which be-
long to the state in accordance with the law. In other words, land
in the rural and suburban areas is possessed by village collectives
of these rural and suburban areas.

Biological genetic resources belong to the property in the civil
law. Therefore, arrangements of rights on obtaining, handling,
using and benefiting of biological genetic resources should be ap-
plicable for provisions of civil laws on real right. Since ownership
is the most basic real right, all rights about possession, use, ben-
efiting and handling of biological genetic resources are derived
from real right. Thus, the issue of ownership of biological genetic
resources is the core issue'*’. Article 48 of the Real Right Law of
the People’s Republic of China ( passed on March 16, 2007 and
came into force on October 1, 2007) provides that " natural re-
sources such as forests, mountains, grasslands, waste lands and
tidal flats shall be in the ownership of the state, except for those
that shall be in the ownership of collective as provided for by
law" . According to this provision, in principle, natural resources
shall be owned by the state. However, plant genetic resources on
farmers’ land owned collectively, especially crop genetic re-
sources, are not in natural form, but selected and cultivated by
generations of farmers. It is generations of farmers’ hard working
that creates rich and diverse plant genetic resources, which are
important sources for developing new varieties and lay solid foun-
dation for seed breeder. Therefore, we should not deem that ge-
netic resources on farmers’ collectively owned land are owned by
the state in accordance with Article 48 of the Real Right Law of the
People’s Republic of China. Article 49 of the Real Right of the
People’s Republic of China provides that the wildlife resources that
shall be owned by the state as prescribed by law shall be owned by
the state. However, the genetic resources on farmers’ land are not
wildlife resources, but parts of crops in their fields, and cultivated
by farmers from generation to generation. In addition, some of
these genetic resources have been developed into local varieties,
so they should be in the collective ownership of farmer community
(original residents) . These genetic resources are cultivated not
by the whole society, but by farmers in these communities, thus
crop genetic resources on farmers’ collectively owned land should
be owned by farmer collectives (. communities).

Besides, in accordance with Article 58 and Article 59 of the

Real Right Law, farmers are vested with management right of col-

lectively owned land for agricultural purpose through household
contract. Contractual management right is confirmed as a real right
from Article 124 to 134. "The holder of the right to the contracted
management of land has the rights to possess, utilize and seek pro-
ceeds from the cultivated land, wood land and grassland---" Natu-
rally, these rights include rights over genetic resources on their
contracted land. As a result, plant genetic resources cultivated on
the contracted land should be owned by farmers.

In accordance with principles of the Real Right Law, any re-
source appurtenant to land should be owned by the same person
who owns the land. Therefore, even if genetic resources on
farmers’ collectively owned land are variants, they are still appur-
tenance of farmers’ collectively owned land and should be owned
by farmers’ collective (the most common exception of this princi-
ple is mineral products and space, while wild animals and plants
should follow provisions of Law of the People’s Republic of China on
the Protection of Wildlife).

In the case of ownership of new variety Red-fleshed Sweet
Pomelo, one of the top ten cases of intellectual property right judi-
cial protection of China Court in 2010, Fujian Academy of Agri-
cultural Sciences admitted that Lin Jinshan was the owner of seed
tree of Sweet Pomelo, and the court confirmed that Lin Jinshan
found the Sweet Pomelo tree in his fruit gardens that can be used
to develop new variety of Sweet Pomelo, which he made great con-
B In the final

verdict, the court did not deny farmers” ownership over genetic re-

tribution to future development of new varieties
sources on their land.

4  The ownership of plant genetic resources on
farmers’ land in other countries

4.1 Regulations on ownership of plant genetic resources in
the United States

States, apart from complying with laws of the federal and States on

Access to genetic resources in the United

species, habitat and nature reserves, mainly depends on rights of
land owners. The ownership of land is divided into public owner-
ship, private ownership and indigenous ownership according to the
difference of land owners. Public land, which is owned by the
Federal or States, can be collected and exploited by individuals for
genetic resources, unless explicitly prohibited or restricted. Be-
sides, once a material is obtained in the conformity of laws from
public land, it will be owned by the collector and can be used,
sold or disposed at his will. If individuals or companies own pri-
vate land, they will own plants on the land. Generally, unless ex-
pressly forbidden, private owners can collect and exploit any ge-
netic resource on the land they own, and can transfer or lease such
rights. Aboriginal tribes have rights to control activities of access-
ing to and exploiting the resource on their land™® .

4.2 Regulations on ownership of plant genetic resources in
the European Union Most EU countries carry out indirect ad-
justment of benefit sharing activities through land ownership law
and laws on accessing to and exploiting land and natural re-
sources'®’. Article 94 and Article 953 of the Civil Code of Germa-
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ny provide that from the time of planting, plants become attached
to the land, while fruits will naturally be possessed by the land
owners as product of the plants. In France, Switzerland and ltaly,
there are similar provisions that plant genetic resources appurte-
nant to private land will be owned by private person.
4.3 Regulations on farmer’s variety in India
2001, India issued the Protection of Plant Varieties and Farmers’
Rights Act (2001) , which came into force in 2005. According to

this Act, farmers not only have right to register new varieties, but

In August

also have right to register farmers’ variety ( Section 39(1) (i) ). In
the Act, farmers’ variety means a variety which — (i) has been
traditionally cultivated and evolved by the farmers in their fields;
or (ii) is a wild relative or land race or a variety about which the
farmers possess the common knowledge (Section 2(1)); the Act
gives protection not only to newly-developed varieties but also to
existing varieties (the term " extant variety" is used, including
farmers’ variety). From 2007 to May 31, 2010, a total of 1 138
extant varieties were registeredm .

Section 39(1) (iii) of the Act provides that a farmer who is
engaged in the conservation of genetic resources of land races and
wild relatives of economic plants and their improvement through
selection and preservation shall be entitled in the prescribed man-
ner for recognition and reward from the Gene Fund. Provided that
material so selected and preserved has been used as donors of
genes in varieties registrable under this Act'® .

Therefore, Indian laws admit farmers’ ownership over plant
genetic resources, on the condition of registering in gene bank of
the state as donors of genes, but farmers (. communities) reserve

the right to share benefits.

5 Significance of recognizing farmers’ ( communi-
ty’s) rights over plant genetic resources
5.1 Favorable for protecting plant genetic resources In-situ
conservation is an important means for protection of plant genetic
resources. While crops are planted by farmers on their land, crop
genetic resources are just protected in in-situ. If the ownership of
farmers over their genetic resources is recognized, it will summon
up the enthusiasm of farmers, rural communities and farmers’ co-
operatives for participating in in-situ conservation, and farmers
will actively plant crops to maintain their status as owner of the
Crop resources.
5.2 Favorable for promoting constant evolution of plant ge-
netic resources and sustainable development of seed breeding
The gene bank has collected substantial plant genetic resources
and made great contribution to seed breeding. These genetic re-
sources stored in the gene bank are static and can be kept out of
loss, but will not ensure constant evolution of genetic resources. If
farmers plant these genetic resources on their land, it will con-
stantly evolve and generate genes suitable for local environment,
and keep the plant genetic resources in constantly developing sta-
tus, which is favorable for diversified development of plant genetic

resources. Seed breeder have noticed this situation. For example,

the Chinese Academy of Sciences signed the agreement with farm-
ers in Guangxi and asked farmers to participate in the seed breed-
ing in order to promote breeding of maize, and proposed that the
investment of local farmers in improving crop varieties should be
acknowledged in the national intellectual property right system. It
is essential to recognize the contribution of farmers in in-situ con-
servation and protection of variety resources, protect farmers’
rights in the participatory plant breeding, and keep them share the
fair benefits".

5.3 Favorable for protecting Chinese rare and precious ge-
netic resources China has sovereign rights over all genetic re-
sources within the scope of his jurisdiction. According to the Con-
vention on Biological Diversity, China has sovereign rights over the
plant genetic resources within the scope of his jurisdiction and can
claim benefit sharing arising out of their use. However, according
to Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits Arising from their Utilization to the
Convention on Biological Diversity, the fundamental role of the In-
ternational Treaty on Plant Genetic Resources for Food and Agri-
culture and the FAO Commission on Genetic Resources for Food
and Agriculture in this regard are acknowledged'"”’. That is to say
that access to and benefit sharing of plant genetic resources for
food and agriculture should comply with provisions of the Multilat-
eral System of the International Treaty on Plant Genetic Resources
for Food and Agriculture. By now, China has not joined the Trea-
ty. Once China joins the Treaty, if it is still provided that China
has ownership over all plant genetic resources, it will fall into the
scope of " under the management and control of the Contracting
Parties and in the public domain" ('Article 11.2), all plant ge-
netic resources of China that conform to this condition will be in-
corporated into the Multilateral System, including rice, wheat,
and sorghum, etc. Then, "access shall be accorded expeditiously,
without the need to track individual accessions and free of charge,
or, when a fee is charged, it shall not exceed the minimal cost in-
volved" (Article 12.3.b). Such provision is extremely unfavor-
able for China’s rare and precious plant genetic resources.
Through recognizing rights of farmers and communities and registe-
ring plant genetic resources at both the state and community lev-
els™ | it is expected to diversify subjects of rights of China’s plant
genetic resources, and effectively exclude some rare and precious
local varieties from the Multilateral System. This is favorable for
China’s claiming sovereign rights and benefit sharing rights over
plant genetic resources according to the Convention on Biological

Diversity , too.

6 Conclusions and recommendations

Sovereign rights over plant genetic resources can not replace insti-
tutional arrangement of ownership over plant genetic resources.
Sovereign rights are rights claimed by a state, while the ownership
is the arrangement of property system within a country. China
must establish definite ownership system of plant genetic resources

and make clear which resources are owned by the state, which are
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owned by rural collectives, and which are owned by farmer indi-
viduals. Plant genetic resources on farmers’ ( communities’) land
are not natural resources, but fruits of farmers’ hard work from
generation to generation and have been added with labor of farm-
ers, so they should be collective or individual resources owned by
farmers or communities.

In conclusion, the ownership of farmers and communities
over plant genetic resources on their land should be admitted by
the state. In the Outline of National Strategies on Agricultural In-
tellectual Property Rights (2010 —2020) issued by the Ministry of
Agriculture, it is planned to formulate Regulation on Registration
Management of Ownership of Agricultural Biological Genetic Re-
sources, gradually establish management system of ownership of
agricultural biological genetic resources, promote connection of the
system with patent law and plant variety protection system, and set
M To

formulate the Regulation, we must firstly solve the problem of

up and perfect the disclosure and benefit sharing system

ownership of genetic resources. In the Regulation, it should recog-
nize rights of farmers and communities over plant genetic resources
on their land, promote multiple subjects of the ownership for plant
genetic resources, to make full preparation for China’s accession to
the International Treaty on Plant Genetic Resources for Food and

Agriculture.
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