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ANTITRUST DAMAGE THEORY

Pale C. Dahl

The law of judicial remedies deals with the nature and scope of
relief afforded a plaintiff following appropriate court procedures and
after establishment of a substantive right. These remedies usually
fall in one of four categories: (1) damages, (2) restitution, (3) coercion
and (4) declaration. This presentation will deal principally with the
damages remedy, but a few thoughts regarding the use of a restitutionary
remedy are introduced toward the end of these remarks.

I will divide my presentation into six headings, beginning with
some general comments related to the damages remedy.

I. INTRODUCTION

Damages is a money remedy aimed at making good the plaintiff's
losses. It is compensatory in character, measuring the loss sustained
by the injured party in monitary terms. In many instances this mea-
surement is made by comparing profits or prices during the violation
period with what would have been achieved absent the violation, or by
measuring a loss of value or by cost of repair or replacement. Within
this framework there are a number of fundamental legal principles
that pertain.

General v. Special Damages

Courts traditionally attack the problem of assessing damages in a
two-step process. First, they lay down and apply a rule of general
damages. Second, they add special (consequential) damages that are
adequately proved and not regarded as too remote. General damage
theories vary by the nature of the legal injury and tend to be accepted
using generalized standards and variables. Courts are more willing to
award general damages than to provide special damages.



Special damages must have been caused in fact by the defendant's
actionable conduct, must be proved to a reasonable certainty, and must
not be too remote. These basic limitations apply whether we are speaking
of tort, contract, property, or antitrust injuries.

The first of these principles demonstrates the close kinship between
liability and damages. Even when we speak of general damages we are
reminded that the damages awarded should be custom-tailored to the sub-
stantive issues involved. This is particularly important in selecting of
the appropriate antitrust damage theory where violations may range from
price discrimination to bid-rigging to blockaded entry to price-fixing.

In each of several situations, statutory and common law provides some
guidelines, but the theory selected is quite dependant upon the structure
of the market, pricing methods employed, trade practices, and the economic
logic that interrelates these considerations.

The amount of damages recovered must be proved with reasonable certainty.
While this is particularly true for special damages it also bears serious
consideration in the choice and measurement of particular general damage
models. Occasionally statistical measures of significance may be employed
as a guide to what constitutes 'reasonable certainty' but courts tend to
look beyond quantitative guidelines, relying upon historical experience
and business potential that goes to the heart of practical entreprenuership.

Certainly for any special damage recovery and for most recoveries
based upon more general theories, the contract principle of foreseeability
or the tort concept of proximate cause pertains. In most antitrust damage
situations of my knowledge and experience this principle is used not violated
but one could envision the development of a chain of cause~effect relation-
ships that could lead to the violation of this rule.

Analytical Standards

To measure a loss it is necessary to develop a standard to which actual
profits, prices, costs, and values can be related. The statement of the
standards used in antitrust situations is less definitive in comparison
with damage problems involving property, torts, and contracts. Frequently
a standard employed in antitrust situations involves asking the question
"what price (profit) would prevail in a freely (purely) competitive situ-
ation?" Many times this is an inappropriate question simply because a
purely competitive market situation could not be reasonably be expected
to ever exist., Unfortunately many economic models used that permit the
development of a competitive standard to assume pure competition rather
than mere "competitive activity."

The selection of an analytical standard for purposes of measuring
antitrust damages is both fundamental and of extreme importance in any
antitrust problem. Because there are a wide range of possible logical



pitfalls in the use of one standard versus another it is important that
an economist be involved in this aspect of the damage analysis. Ancther
important concern is the availability of data for the measurement of the
damages prior to selection of the theory used. Since the data needed
for the measurement may have to be obtained during the discovery period
it is important that the economist involved be contacted prior to the
issuance of interrogatories.

Courts have used, with some regularity, three basic methods in
computing damages suffered by antitrust plaintiffs: (1) the before and
after approach, (2) the yardstick theory and (3) the market share theory.
There do exist other theories, depending upon the antitrust violation
involved.

I1. THE BEFORE AND AFTER APPROACH

The "before and after" approach compares a plaintiff's profit
gituation in two distinct time periods, and uses his own business and its
performance to make the calculations of lost profits. Generally, the
plaintiff's profit position prior to the impact of the antitrust violation
is compared with his position during the impact. There are, however,
three possible variations to this approach, based on the time spans for
which given sets of data are available.

First, profits (or sales) during the period of the impact may be
compared with the same data for the period immediately following the
impact. Judge Friendly outlined this approach in Herman Schwabe, Inc. wv.
United Shoe Machinery Corp.:

"Although, because of defendant's long domination of the market,
plaintiff could not show how sales and profits once realized in a
free market had diminished, no reason is seen why it could not
have proceeded in the opposite direction, by showing how its sal ?
and profits had waxed as United's unlawful practices had waned.'—

Neither of the other two variations has been formally adopted by a
court, but they are both logical outgrowths of the basic approach. First,
profits earned prior, to the period of impact of the antitrust violation
and profits earned after the period of impact may, by interpolation, be
used to calculate the profits that a plaintiff would have earned during
the impact period absent the violation. Second, profits earned between
the periods of impact of two distinct antitrust violations may be extra-
polated to calculate the profits that a plaintiff would have earned absent
the violations during the two distinct impact periods.

Prior to Central Coal and Coke Co. v. Hartman, most courts took the
position that profits earned by a business were so dependent on numerous

i
“/297F.2d 906 (2d Gr. 1962)
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and uncertain contingencies thaft ,they could not be proved with any
reasonable degree of certainty.~' Thus, profits were not recoverable as
damages. The court in Hartman, however, stated that

"proof of the expenses and of the income of the business for a
reasonable time anterior to and during the interruption charged,

or of facts of equivalent import, is indispensable to a lawful
judgment for damages for the loss of the...profits of an established
business."

Because the rule laid down in Hartman requires a plaintiff's business to

be operating prior to the violation, it necessarily excludes calculation

of profits from a new business, and profits to be earned in the future

by a business. The language "facts of equivalent import," however, seems
sufficisytly open-ended to include at least some of the variations to the
theory .=

The United States Supreme Court in two subsequent cases relaxed the
plaintiff's burden of proof under the before and after theory, but these
developments did little to overcome the inherent drawbacks of the approach
itself. In Eastman Kodak Co. v. Southern Photo Co., the Court made it
clear that since the defendant's wrongful conduct had made ascertainment
of plaintiff's damages difficult, the,defendant could not complain that
the damage calculation was imprecise.— Moreover, the Court permitted the
plaintiff to calculate net profits by subtracting an estimated expense of
doing business from an established pattern of gross profits. This meant
that antitrust plaintiffs no longer had to prove their actual cost of
doing business in order to recover damages.

In Story Parchment Co. v. Paterson Parchment Paper Co., the Court
upheld the jury's finding that the measure of damages was the difference
between what the plaintiff actually realized and what he would have
received from salg? at reasonable prices except for the unlawful acts
of the defendant.®~ The effect was that a plaintiff no longer had to prove
the actual price at which the product would have sold, but could base his
damages calculation on a reasonable price for the product.

Despite the Supreme Court's relaxation of the before and after theory
to ease the plaintiff's burden of proof on the issue of lost profits,
use of the theory is strictly limited. First, the plaintiff's business
must be one that is established and operating prior to the impact of the

2

2/ 111 F.96 (8th Gr. 1901)

3

3/ Some fresh insight is presented in Frank L. Williamson, "Lost Profits
as Contract Damages for an Unestablished Business: The New Business
Rule Becomes Outdated,'" 693 No. Car. L. Rev. 56 (1978)

4/

- 273 U.S. 359 (1927)

3/ 282 U.s. 555 (1931)



conspiracy to restrain trade. Thus, the theory is unavailable to a
plaintiff who is prevented from entering a market because of the defendant's
actions. Second, in order to compare earning before and after the violation,
but those earnings must have been reasonably uniform over time. Otherwise,

a court applying the theory would not know which earnings to use for the
"pefore" period, and the damage calculations would be too speculative.

111, THE YARDSTICK THEORY

The second theory for proving lost profits in antitrust cases is the
"yardstick" method. While the before-and-after theory compares profit
data for the plaintiff‘'s business over two or more time periods, the
yardstick theory compares the plaintiff’s sales or profits during the
period of impact of the antitrust violation to those of a similar company
that was not adversely affected by the defendant's anticompetitive practices.
The first attempt to use6yhe yardstick theory was made in Bigelow v.
RKO Radio Pictures, Inc.~ In addition to showing lost profits under
the before and after theory, the plaintiff introduced evidence comparing
the earnings of his theater with those of a competing theater that had
benefited from the defendant's actions. The evidence established that
the net receipts of the competitor for the period of impact exceeded
the plaintiff's net receipts by $116,000. The plaintiff's showing under
the before and after theory was that its receipts fell off by $125,000
during the same period. The Supreme Court did not find the two theories
mutually exclusive. Affirming a verdict for the plaintiff based on the
before and after theory, the Court stated that it did '"not imply that
the verdict could not be supported on some other theory."

Following the decision in Bigelow, courts adopted and developed the
yardstick theory in a number of other cases. 1In William Goldman Theaters
v. Loew's, Inc., the trial court arrived at an estimate of damages by
attributing the earnings of one of the defendant's nearby theaters to the
plaintiff's theater and then subjectively adjysting that amount to account
for the differences between the two theaters.— In addition to considering
the average gross income of the various theaters, the court admitted and
considered evidence of the average profits of the theaters in question,
although it stated that such evidence was not controlling.

Later courts modified the Goldman approach by refining the factor by
which the two or more businesses are to be compared, making the damage
computation more certain and thus easier to prove. In Homewood Theatre,
Inc. v. Loew's, Inc. the Court focused on ''met grosssyeceipts,” calculated
by subtacting film rental costs from gross receipts.~ In that case, the

&/ 327 U.S. 251 (1946)

z/ 69 F. Supp. 103 (E.D. Pa. 1946), aff'd, 164 F 2d 1021 (3d Cir), cert.
denied, 334 U.S. 811 (1948).

8/ 110 F. Supp. 398 (D. Minn. 1952).




defendant's conduct limited the plaintiff{ to showing second-run movices.
Despite the apparent loss of revenue from this change of status, the

court recognized that a second-run theater would suffer no economic loss
if the reduction in its gross receipts caused by the antitrust violation
was less than the reduction in its film rental costs. And, reasoning

that a second-run theater might have lower advertising costs than a first-
run theater, the Court in Milwaukee Towne Corp. v. Loew's, Inc. calculated
net gross receipts by subtracting advert§7ing costs of each theater, as
well as film cost, from gross receipts. —

Although most of the cases in which the yardstick theory has been
applied involved the motion picture industry, the same approach may
be applicable in other areas. There are, however, four serious limitations
to the use of this theory in other than the motion picture industry.
First, the plaintiff's firm and the yardstick firm must be engaged in the
same line of business. The law as applied in the theater cases, especially
in Homewood, suggests a veryv strict adherence to this criterion. But,
while the two businesses must be in the same line of commerce, they need
not be identical. The Court in Loew's, Inc. v. Cinema Amusements, Inc.
stated that the differences between the base theater and the plaintiff's
theater went to the weight to ?8 accorded the evidence and not to the
admissibility of the evidence.—

Second, not only must the two firms be engaged in the same business,
but the yardstick firm must be operating within a market structure and
under cost and demand conditions similar to those that the plaintiff
would have faced absent the violation. The means that the yardstick
theory cannot be used successfully if there is a wide disparity in the
sizes of the firms in a market or if there is widespread product differ-
entiation in the market, since these facts would be reflected in disparare
cost and demand characteristics of the plaintiff and any potential vard-
stick firm. This limitation is illustrated by the refusal of the court
to grant damag?i/to the plaintiff in Fargo Glass and Paint Co. v. Clobe
American Corp.—' In that case, the plaintiff was a wholesaler of gas
ranges (in addition to other home appliances). Defendant Globe, a
manufacturer of gas ranges, entered into a contract to sell 1ts entire
output to defendant Maytag, another wholesaler. The plaintiff claimed
that the arrangement between Globe and Maytag violated the antitrust
laws and tried to prove damages by comparing its profits with the profits

(¢
o/ 190 F. 2d 561 (7th Gr. 1951), cert. denied, 342 U.S. 909 (1952).

10/ 210 F. 2d 86 (10th Cir.), cert. denied. 347 U.5. 976 (1954)
11/

201 F. 2d 534 (7th Cir.), cert. denied, 345 U.S. 942 (1953)




of Maytag. The Seventh Circuit Court of Appeals stated that it could
not award damages to the plaintiff when there was no evidence that the
plaintiff would have sold as much as Maytag, or that it would have
realized the same profit. In addition, there was no evidence in the
record as to the plaintiff's and Maytag's comparative costs of doing
business.

Third, the yardstick firm should also occupy a market position
similar to the position the plaintiff would have held absent the violation.
If the plaintiff is among the dominant firms in the market, the yardstick
firm must also be in that position. Similarly, if the plaintiff is a
smaller, less dominant firm, so must the yardstick be. Even if the yard-
stick firm meets all the other criteria, the variance in profits attributable
to market position suggests that an accurate damage calculation may not
be possible absent a market position similar to that of the plaintiff.

Fourth, the defendant's firm can seldom be used as the yardstick
firm. In addition to the problems recognized in Fargo Paint, the basic
flaw in the use of the defendant's business as a yardstick during the
period of the impact of the antitrust violation is that

"[i]t seems obvious that if the conspiracy benefited the defendant's
business, such business does not represent profits made in a free
and open market. The teaching of Victor Talking Machine Co. v.
Kemeny {271 F. 810 (3rd Cir. 1921)] is that in measuring damages it is
improper to use as a base business resulting from a violation. If
any such evidence were permitted, it would have the effect of giving
to the plaintiff the fruits of the conspiracy and then the resulting
judgment would treble such a verdict. Where the defendant business
is the only available "yardstick," before such evidence is admitted
there should be deducted an apEE?priate amount for any increase
resulting from the violation.'"=—

Thus the yardstick theory, while useful in some situations, is of
limited applicability in many others because to make the theory reliable,
the above conditions must be met relating to firm size market structure
and market position.

lg/ E. Timberlake, Federal Treble Damage Antitrust Actlons(1965), p. 332.




IV. MARKET SHARE THEORY

The market share theory is the newest of the existing lost profits
theories. This approach involves a comparison of relative changes in
market shares of the plaintiff and the defendant. Damages are computed
by translating the plaintiff's lost market share into a dollar volume
of goods that he would have sold, which is then multiplied by the plain-
tiff's historical profit marvgin.

The first courts to use this theory developed it as an outgrowth of
the before and after and the yardstick approaches. Although courts and
plaintiffs often dealt with damages in the context of the existing theories,
their actual application more closely resembled the market share theory.

In Richfield 0il Corp. v. Karseal Corp., the plaintiff tried to use the
yardstick theory to show lost profits by comparing the sales of its firm
with the sales of a base firm, the sales of ¥ }ch were traditionally one-
third to one-seventh those of the plaintiff.— In addition, the plain-
tiff showed that it was staffed, equipped, and able to produce a sufficient
amount of its product to meet the additional sales. The plaintiff also
introduced evidence showing its net profit per case of its product. The
Ninth Circuit Court of Appeals without elaborating ruled that the jury

was entitled to infer from such evidence that in the absence of the defen-
dant's illegal conduct, the plaintiff would have sold three times as

much of its product as the base firm did during the same period. Citing
Story Parchment, the Court compared the uncertainty of the damage compu-
tation in a personal injury case: "There are many cases in which damages
are allowed the element of uncertainty is at least equal to that in the
present case--as, for example, copyright and trade mark cases, cases of
unfair competition, and many cases of personal injury...." The next

major case in YE}Ch this theroy was applied was Rangen, Inc. v. Sterling
Nelson & Sons.— There, a contractor was accused of obtaining certain
contracts by bribing a state official. The evidence established that

four firms had bid on the contracts in question and that the plaintiff

and the other three firms had bid with approximately equal success on
similar contracts in the past. The Ninth Circuit Court of Appeals computed
the plaintiff's damages by calculating gross revenue from the business

of one-fourth of the contracts and then multiplying that amount by the
plaintiff's historical profit margin.

A similar calculation was made by the]g7urt—appointed master in

the case of Locklin v. Day-Glo Color Corp.—~" The master computed the
13/ . . . . :
220271 F. 2d 709 (9¢h Cir. 1959), cert. denied, 361 U.8. 961 (1960).
14

14/ 351 F. 2d 851 (9th Cir. 1965), cert. denied, 383 U.S. 936 (1966).
15/

—=" 429 ¥, 2d 873 (8th Cir. 1970), cert. denied, 400 U.S. 1020 (1971).
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plaintiff's lost sales by multiplying the sales for the total market by

the plaintiff's estimated share of the market absent the defendant's illegal
activity and then by the plaintiff's profit margin. The plaintiff's profit
rate was considered by the master to be between its actual rate for the
impact period and the higher rate the plaintiff claimed it would have
received absent the defendant’'s illegal action.

Subsequent to Rangen, a variation on the market share theory of
proving damages was approved by the Eightyéyircuit Court of Appeals in
Arthur Murray, Inc. v. Reserve Plan, Inc.—— In that case, the plaintiff,
Reserve Plan, sold dance lessons, some of which were franchised by defen-
dant Arthur Murray, Inc. Arthur Murray withdrew its franchise when the
plaintiff refused to accept its financing plan. After finding the defen-
dant in violation of the antitrust laws, the Court appointed a special
master to compute damages caused by the loss of the Arthur Murray franchise.
The master first calculated from the evidence in the plaintiff's records
that one-~half of the plaintiff's business was attributable to the defendant.
He then multiplied the plaintiff's total annual income by one-~half,
reflecting the fact that half of the plaintiff's business consisted of
Arthur Murray accounts. Finally, the master subtracted from that figure
the expenses attributable to the Arthur Murray portion of plaintiff's
business (one-half of total expenses).

The United States Supreme Court first approved the Tayket share
theory in Zenith Radio Corp. v. Hazeltine Research, Inc.~—~"  Zenith,
sued by Hazeltine for patent infringement, counterclaimed under the
antitrust laws, alleging that it was unlawfully excluded from competing
with the plaintiff in Canada. The trial Court awarded damages to Zenith,
reasoning that Zenith had introduced evidence that indicated that but for
the defendant's illegal conduct it would have achieved sixteen percent
of the Canadian television market at the outset of and throughout the
damage period. The Court computed the award by subtracting from the
sixteen percent figure the three percent share of the Canadian television
market actually obtained by Zenith. A similar determination was made for
the Canadian radio market. On appeal the Seventh Circuit Court of
Appeals reversed the award to Zenith, holding that the fact that Zenith
was able to show damages under the market share theory did not prove
that damages were in fact suffered.

The Supreme Court affirmed the trial court, and, on remand, the
Seventh Circuit stated that the measure of damages was the ''difference
between percentage share that defendant actually  enjoyed during the

18/ 406 F. 2d 1138 (8th Cir. 1969).

17/ 401 U.S. 321, rehearing denied, 401 U.S. 1015 (1971).
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damage period and the percentage it would have had as a free competitor.”
similarities between the Canadian and American markets wasg competent
evidence by which the amount of damages could be reasonably approximated.
The Court stated, however, that some of the damages awarded by the trial
Court were based on actions of the plaintiff which occurred prior to
1959, the earliest date for which damages could be claimed under the

four vear statute of limitations and remanded the case to the trial Court
for a recomputation of Zenith's damages.

Zenith again appealed to the Supreme Court, which reversed the holding
as to pre-1959 damages and set out certain standards to be used in deter-
mining whether damages should be awarded for lost future profits. The
Court stated that losses occurring in the future are unrecoverable if the
fact of their accrual i1s speculative or their amount and nature are
unprovable. Further, it held that the refusal by a court to award
future damages on grounds that they are too speculative is equivalent
to holding that no cause of action has arisen as to those damages. If
and when they are suffered they may then be sued upon within four vears
after the date on which they were inflicted. The Court thus reasoned
that had Zenith sued for pre-1959 damages in 1954, determined by the
appeals court as the time at which the cause of action on such damages had
arisen, it would not have been able to show future injury with such
reasonable certainty as to be awarded damages for the period of 1954~
1959.

Although the market share theory has recently achieved acceptance
as a method for proving lost profits, it suffers from several limitations.
Extensive and complicated data are required to compute the actual damages
suffered, as well as to lend support to the use of the theory at all.
In order to make the calculations, at least four types of information
are required: (1) a clear definition of the relevant market; (2) historical
sales data on that market and on related markets; (3) economic history
and trends of the relevant market; anfsfé) evidence of the plaintiff's
ability to enter the relevant market.— If all the data needed for
the calculations are not available, the plaintiff will be forced to
assert many assumptions about the markets and firms involved. If these
assumptions are unsupported by evidence, recovery can be precluded
under the theory.

18 , " : )
18/ See Gibbons, The '"Market Share" Theory of Damages in Private

Enforcement Cases, 18 Antitrust Bull. 743 (1973).
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V. OTHER APPROACHES

Two other antitrust damage theories deserve discussion: (1) the
cost approach and (2) a restitutionary theory.

The Cost Approach

A seemingly obvious yardstick standard that can be employed is to
compare prices with costs. It is deceptively straightforward that a
comparison of costs and prices will reveal a profit picture which can be
employed, with some modification, as a measure of profits that may
suggest the existance of "excess profits" or as a measure of lost profits
to an injured plaintiff.

In practice the use of cost data in proving damages in antitrust

situations has been limited. This may partially reflect a judicial
reluctance to address several difficult economic and accounting problems
assoclated with the concept of cost.

One of the problems is practical. Whose cost is to be used? The
low-cost producers, the firm making the sale, or the average for the
industry? Which costs are to be included? Average costs, marginal costs,
production costs? A second set of problems are conceptual in nature.
Conspiratorally influenced cost levels may be only tenuously linked to
cost levels produced by free unfettered competition. Costs that are
actually reported may reflect in accurate allocation of overhead costs
in multi-product firms. Costs also may not represent what would prevail
under competition considering the various forms of nonprice competition
that could or would prevail.

Costs are an ambiguous concept, particularly with regard te the
allocation of overhead expenses, the apportioning of costs among various
products, the measurement of investment and required rates of return, the
adjustments for depreciation and inventories,and changes in accounting
practices over time.

A number of conclusions are drawn by Erickson that should be heeded
by those considering this approach:

"(1) A primary theory of damages based solely on cost data is

often of limited validity;

(2) Unadjusted cost data gathered during conspiratorial periods
are unreliable guides to hypothetical competitive costs;

(3) Any damage theory largely based on conspiratorially influenced
cost levels is questionable;

(4) Costs are more likely to be reliable indicators of damages if
they are collected during non-conspiratorial periods and if
they are adjusted to compensate for the potential sources of
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error described above;

(5) However imperfect they may be, costs can produce viable damage
estimates which may or may not be as adequate as other approaches;
and

(6) 1If used, full and comprehensive pre-trial acceﬁﬁland examination
of cost data should be granted all litigants.'-—

Restitution in Antitrust

Recently I was involved in a bid-rigging problem where false bids
were submitted so as to insure a winning bidder a contract. The awarded
contract allegedly permitted the price fixer only 'mormal’ profits,
suggesting that no injury was sustained.

It is my thesis that a restitutionary theory can and should be
employed in this type of situation. To me it is analogous to a conversion
where a chattel is used to obtain profits for the benefit of the convertor.
In the law of restitution these ill-gotten gains would be used as a measure
of damages and would be awarded to the owner of the chattel.

In a similar fashion I believe it could be persuasively argued that
an ill-gotten contract, obtained through bid-rigging, should have as its
measure of damages the profits realized, but these should be punitively
trebled.

VI. CONCLUSION

The attempt here has not been tc be exhaustive in the review of
alternative antitrust damage theories. Rather principle approaches
have been outlined in an effort to illustrate theories that have received
acceptance by the courts and which have a basis in economic logic and
business experience.

Occasionally commentators on antitrust damage law state that another
approach is the use of expert opinion. But, in the words of Weinberg,

"This is hardly a meaningful distinction however, since experts

are often called upon in developing evidence under the (several
damage theory) tests...Employing these relatively recently developed
techniques, experts can present models designed to show a variety

of factors which might influence a firm in a specific marketplace.
These projections and models have become increasingly sophisticated,
and have often been found persuasive by the courts, provided that
the premises from which the expert develops his conclusions have

19 . ;
-/w. Bruce Erickson, "Costs and Conspiracy: The Uses of Cost Data in

Private Antitrust Litigation," 14 The Antitrust Bulletin 347 (1969).

An appendix to this paper presents a comparison of damage theories
from the Erickson article.
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20/

been established in the evidence.''™—

While 1 was unable to be present during what I am sure was a series
of stimulating sessions this morning on the use of the expert, permit
me to offer a few suggestions in closing. First, identify a group of
possible experts shortly after you have filed your complaint and it appears
that a battle is going to ensue. The gains involved in bringing several
experts in at an early state are several: you will have the opportunity
to evaluate the qualifications of the several experts first-hand, you will
be provided with a number of useful ideas by them that can be used in both
the substantive and damage aspects of the case and you will be able to
gain some guidance as to information and data needs as your case and
Investigation proceeds., TFurther, these experts may be able to provide you
with some judgments regarding the length of time that is necessary to
conduct supportive economic studies and the costs that might be anticipated
in relation to them.

Increasingly the use of the expert, especially in complex litigation,
has become commonplace. In selecting your expert be sure that you provide
him access to all aspects of the proceedings and data, keep him regularly
updated as to developments that affect his work, and use him as you would
a colleague in the discussion of liability arguments and anticipated
counter arguments.

2 .
~9/David B. Weinberg, '"Recent Trends in Antitrust Civil Action Damage

Determinations," 1976:3 Duke L. J. 485 (1976).



Yy

WCTED HIBLIOGR

APHY

frickson, "Costs and Couspiracy: The Uses of Cost Data in Private Antitrust
Litigation," 14 Antitrust Bull. 347 (1969).

Gibbons, “The "™Market Shave' Theory of Damages in Private Inforcement
Cases,"” 18 Antitrust Bull. 743 (1973).

doyt, Dahl, & Gibson, '"Comprehensive Models for Assessing Lost Profits o
Antitrust Plaintiffs," 60:0 Minn, L. Rev 1233 (1v7a).

‘o

“ewnan, Limiting the Antitrust Damage Suit: The Emeryence of a Policy

Parker, "Measuring Damages in Federal Treble Damage Actions,™ 17 Antitvust
Bull. 497 (1972)

Richardson, "The Role of Income Taxes in Determining Antitrust Treble
Damage Awards," 56 Texas L. Rev. 293 (1978)

AR

Seplaki, "The Economics of Treble Damages Under the Robinson-Patman sct.
31 Rutpers L. Rev. 167 (1978)

Timberlake, Federal Treble Damace Antitrust Actions (1963),

“einberg, "Recent Trends in Antitrust Civil Action Danave Deterwinations,
1976:3 Duke L. J. 485 (1976)



-15-

103 (9) ¢{L11ruosiad)
SI3WO1SNd 10 SISSEB[D IUD
~I933Ip ©3 20 (A1ieorydead
-093) siI3wWCISNT IUBIBIITP
03 apew safes uo (q)‘4oe
-11dsuod 2y3 o3 323fqns 3jou
pue 393iqns sioleardsuod
2y3 4q psonpoad saTiipom
-mo> Juouwe (B) SIS 203
poxedwod 9q fem JUIWISIAUT
U0 uInisl B SB PIJBINOIED
‘gajex 313oad TeIIUsIRIIIQ

- £109y) 98ewep oOpN

*safeuwep JO SIBWIISS WNOT
~-3d1@ B BUIeq ICUIAIIITP W
¢3usWlSOAUT UC UINISI SE
stseq 28e3usdiad 10 3YTuUn
1ad ® 1o 19ylTe pajeInoIED
‘sauc [grioleitdsuod Yats
poiedwos sae suildasw 3Tyoxd
Aoexrdsuodo-3sed pue -31g

*ISTXS
03 PIBS 3Q UBD UCTIRUTWUIIDSED
31032q umouy 99 3IsSnm SOTIST
~I930BIBYD ISOJ IDUIS “SaTIo’dY]
UOTJIBUTHWIIOSTIP TP X0J uUCIIEWm

~3I0JUT [EIIUISS9 IJ1e ‘I¥SINOD
jo ‘s1so0) @.mwwuomﬂu 350D ON
- se3vwep

oT8utrs 023 uorlewixoxdde wnuy
-utm ® 3urjuss’idsx IDUIIIIITP
syl ‘sodtxd uctioBSURIY YITM
paaedwoo 2xe Loeairdsucd 2yl
Sutanp ¢3JUl3EISIAUT UO uwin]

-21 jemiaou BUTIPNIOUL SIS0

*se8swep jTun x3d jo 9JBWIISI
WNEIUTE B SB u2el Iursqg
SOU3IRIITP 94yl ‘sootad [erx
-o3ea11dsuocd Y3IIM PIISBIJUOD
212 (313oid JP@ICU 10J UCES

pus U313IJTIP YiTA sionpoad pe
~32731 L[9SO[3 10 [BRTIUBPI UO
SI3WOoISHD JO SISSEBTD SNOTIBA
03 (9)I(uoTIRUTWIIOSIP I®
~uosiad payled-0S) uoTIBTLOT IT
-ydex8028 113yl Jo ssaipaedai
‘s135WOISND JO SISSETD SNOTIIBA
03 (q) {uoTIeurwrIdsIp dtydead
-098 pPITTEJI-0S) SI3WOISND IUd
~1333TP 03 (B)STETIIUSIIIIIP
3s0> aurnuald 3ds1jsa L[s3ez
-nooevul STEYIULX8IIIp sotad 3T

*sode

-aep 373urs wnuYuIw Juyrjeu
-13S3 I10J SWIoU SB 3AI3S UMOP
-jgai1q [eraoleardsuod Kiexod
-m93 jo spotraad 3uranp SIDTIAJ

*so8e

—gep 973uls ITun 13d jo a3=m
~11s9 unmiutw e 3urjussaadaa
90UDIIFITP Y3 ‘Lowitdsuod
243 Sutranp Buriressid ssoy)
yita paasdmod 3ie Adeaxtrdsucd
3yl I91Je puUe 3l10J2q S|ITAJ

VIVQ LIJ0¥8d

—-Taoxd Buipalour) SIS0 ITUN
13d Aoeatrdsuod-3sod pue -91g
vivd iS00

VIVd 9D014d

uo paseyg AJTIBWIIJ SSTIOYL

(9-%6¢ °dd ¢-313°dg ‘uosyoray woiz)
SHIY0FHL JOVWVA SO0IdVA

*1 @14qel xypuaddy

s311
lowﬂhmmOMu
~PUTHTIOSTI(]

€)

saTI09Yy £Lo®
-11dsucsexiuj

(@

SSTX
-0’y , I31Je

—-pue-21cJeqd,, Aﬂw

sjuepuajag
WOoXJ PaiodaTTo)

e3e(q uo A7s8zxeq
paseq setxocayj (V)



~-16-

(suostaedwod 31jyoid ay3 ur
Injasn 3aq Aew A13snpurl [Ie
iog swaou ‘sI9sed> Qwos UI)
*sa3ewep ST8uUTS JO S3IBUTISS
wnwiuTw B Furjuasaxdax
POUDI2IIIP Y1 “MSTI IBTTIUTS
IO S3USWISVAUT U0 uUANIIi JO
2781 © se painsesu ‘sjryoad

TB11038iTdSU0D Y3Tm PaISBIFUGD

3q few SITIISTIPUT peIEBIA1
a7 swITi 2o sjuedroriasd
-uou Fuowe ST2AST 3ITI0Ag

*sa3ewep 2TIULS JO 9jeW
~I3S® WOWIUIW B SB SAIIS
Aew ‘udyl ‘suinisa [eriuL
-A3IFTP 94yl "y3zxoz ©s pue
¢papracad sa0TAI®S TeIO
-ads , ‘SePI]X9,, SNOTiEA UO

s3onpoad snosuddoiajay

*$3s02 pajaod

-1 .wuﬁmwawwwn 30 L31pTiBA
3yl uo }O3IYd> B SE SAA3S
Aew B3jEp yons ‘uCrlIppE

uy °so3zwep o73uTs wnwy
~uTi 3UTIBWIISS I0J SISEq

E WiIcy 031 xdpac uy sadtad
SJUBpuUaIApP YiIm poarduod 3q
Azw sionpoid pajeT=1 3UI]
~I2S S3TIISNPUT IATITISAWOD
19430 UT 10 Ade1TdSucD

2yl ur s3uedicilazd-uocu

Aq DOUSTIT{B1S® ST243] 1500

H

*soZ3euep

973urs wnWIuTw wovmumawuwm
ue Burstadwod 20UBABIITIP U3
¢ {sisonpoid ud1210] ‘uOTSEIDO
uo ‘3urpnysur) szaoieirdsuod
-uou jo sionpoid IBTIWIS

10 2wes 2yl X0y sadTad yam
pexeduod axe Aceitdsuod a3yl
ut siuzdioriaed jo sS3ISTIg

-soBeuwep 2TJUFS O3 UOIZ
-euiTxoidde wnuwiutw ® S2 U9¥E)
918 (AuB II S9OUSIIIITP 1500
103 sjusuisnlpe ajeradoaxdde

Hmuwmv SI3UWO3IsND 03 SUOCTJIPTIRA

@otad sy3 uayl ¢ (WOIIBUTWEID
-SIPp 9npoad peaIIeo-0s) SIsSn

Viva 1140¥d

Vivad LS00

VIVQd 401¥d

eieq ,S33T3
3

-ureyd uoe g
-231e7 paseq

SaTI08Y]

uwmﬂuamﬂw
Aoeatds
~uodeiluy

)

(#7)

S2T13
-snpuy I943lQ
Y3IM 30 sa03

-BxTdsuoj-uoyN
Yy3TM suostaed

-wo) uo ATa8xe7]

poseg sstaoayg

(4)

pPsSnuT 3U0Dd
1 @1qe] xTpuaddy



-17-

“3[qeT{eaBuUN 3iP SJUBpPUSIIP WOI] BIEP
s3enbape (D) pue {3I9jiew 92Uyl WOIJ WAYJ PIJLUTWI[2 30U Inq ‘syyTIuTE(d JOo Yimoid ay3y pa[IeIAND 3awy

sjuepuajsp ‘sastidead £zolepaid snotiea ySnoiayl (q) {3iew 3yl woiy syyriure(d 2pnfoxa o3 AT[nysSssoons

pax1dsuod 3aey SIUBPUIJIP (B) USYM I[qRITSIP AfreindIlied 2aq few s3yyriureld woxy eIEp IO 3sn Yy

*13A0 Sem 1T 123je poureiqo 250yl
y3ts Koevardsuod a3yl Buranp sitjoad yenide [ s3y3zriurerd dzedwod 1ySTw £109Y3 3Tjoad 193je puUR 310334 ¥
‘esep ,syjyrauterd o3 uorledridde 107 PaTITpow 3q Aem IA0QE PIGTIISIP SITIO3YI 3Yy3 3O yoed,

‘us¥elI3puUn 2q 3IsSnm e3ep Yyl ur sjusmisn{pe ajeradecidde ‘jou ST 3IT IeY3 IWIIXI 3yl ol - TeIrdL3,,
ST UOTIBI2PISUOD 19pun A1Isnpul 3yl eyl ST yoeoidde sty3 Jurdjiapun uvoridumsse IOl Y “Swiou
K13snpur Teisuad y3its pazedwod aq ued s3iyjoid pue SIS0l ‘savrad jo 10raBYaq 9yl Liqrsneid mmmqv

‘yoroadde 1ay3jo awos o3 juswa[ddns e se 3aal1ds 10 K102yl 2¥ewep Axewrid e 3INITISU0D Aew
psuIPIqC OS SI[NSIY °UOTSNTTOd 3Y3j I93J2 PUB 2103J2q punoj 3I3soy3l Yiis Paiseijuod aq Kezw AoBITdsSuUod
ay3 o 9317 243l Zuranp sijuedydrized Buome SIVULAIIIIP [eIOTARYIY 319y L{dde q uT SIuUBWWOD YL,

*{njasn SWI1 I pue 3TqISedJ ST yoeoidde UOTIIBPUTWIIISIP I93J2 PUE 2103J9Q B SSITIYIBUOYN
‘3ie1 9JB SUOTIJEBINWIO yons 20T3Idead Ul °9UC I3IJe pUB 31033q B 03 K103yl UOTIIBUTWIIISTP Adexrdsuod
-123uT ue SUTIISAUOD AG219yY3 ,*STETIUSIDIITP U3 JO STRTIURIIIITP,, SUTWEX3 Aeu 3uo ‘samTj SnNOTIBA 3®
sTer3u21a3yrp 2otad Butraedwod Ag °SITI[NOTIITP 259431 JUTWOOIIA0C 10J SPoylsuwl [BIAIS 1B 3134y

-sio3extdsuod 243 Aq papracid eyraiqun Zurstid 3yl jo uorideload 2yl idpun pIJe[NUWICT
ST 3T 2oUrs ‘miou 3ar3T3Iadwmed Jo 3I0S Lue IUISI1dax 03 ATIYITun ST 30Tad AIOJBUTWIADOSTP ‘I3MOT 3Y3
JPY3 ST UOTIBPUTWIAOSIP poda[[e uo paseq sadewep 03 suollewrxoidde y3ta AITNOTIFIP 493 V '9[qeATIOUOD

3ie suolje[nEio] i3y3o ydnoyifeadLy Loeirdsucseazul UB JO I SITIOBY] UOTIPUTWIAVISTP uwozn
-sased a3eatad Jo
sad43 19yjo o3 parrdde 3q osye Kem SIT103Y3 IS3YJ SUOTIEIIFIpPow SwWOS Y3ITM {IIns 3uTXTy-901ad ® JO INO
Burstae saIns o%zuwep-a1qa1l o3 paridde 9q 03 I $2T109Y3 3Jewep ISaY] IBYl SISWNSSE 21qE3 STUL,

15930
panuriluocd [ 3Tqe] xTIpuaddy





