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- Abstract

National Competition Policy aims to further micro-economic reform by creating a more

competitive environment for both industry and government activity. In 1995 Australian

Governments agreed to the National Competition Pohcy package which included the
Competition Principles Agreemient, To meet its commltment‘s, the NSW Government

has actively applied the prmcxples of the: afzzremmt to its various portfolios, m&ludmg
agriculture, : '

In this paper, comments are provided on process issuies assosiated vnt‘h msﬂemcmmmn
of the Competition Principles Agreement that have influenced reform. putcomes.
Comments are then provided on several specific issues arising from the application of
the agreement to ag,nculture, including the ide mxﬁcauon and meusu eitent of publig
benet' tsand costs,

Keywords; ’Natwnal Cmnpetxticm Polivy, Compeut.nki Prmcxples Agn.er‘tent
agncultural leg:shtlon; public ben«aﬁt, pubhc cost,

iR The views cxptcsscd in xhis papet are mosc ofthe nulhom tather ﬂnm thbse ol‘NSW Agﬁculwn. oF lhc NSw e
Guvemmem
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1. INTRODUCTION

When the Council of Australian Governments formally adopted the National
Competitior Policy in April 1995, federal, state and territory government agencies
implemented a program of competition reform in compliance with the principles.
National Competition Policy aims to create a more competitive environment for both
industry and government activity by promoting reform which is in the public interest,

One aspect of National Competition Policy is an agreement to review all legislation
which restricts competition, NSW Agriculture has completed formal legislative reviews
of 3 of its 57 Acts, whilst others are currently in progress. and the remainder will be
reviewed over the next 3 years,

In Part 3 of the paper, a series of “process” issues which are potential impediments to
the effective implementation of competition policy 'ret‘on‘ns are discussed,

With the competition polmy reform process driven by govemments with discretion to
determine the legislative reviews they will undertake and their timetable of reform, the
nature and rate of reforms is l,mlxkeiy to meet initial expectations, :

This situation has been compounded by the National Competition Council and the
Australian Competition and Consumer Commission having not effectively pmmotud
National Competition Policy causing misconceptions among the public and a reluctance
on behalf of governments to carry out reforms. Furthermore, it is disappointing that the
NCC have not been more proactive in {dentifying key areas of agricultural pohcy where
reform would deliver significant benefits,

In Part 4 of the paper, a number of i issues are discussed relating to the application of
competition principles to agricultural legislation. The first of these issues involves
distinguishing between industry and public benefit arrangements and associated pricing
considerations, Also discussed are the difficulties of defining and measuring public
costs or benefits, onus of proof issues and issues associated with the effectiveness of the
Trade Practices Act in dealing with anti-competitive behaviour in agricultural markets,

2. BACKGROUND TO THE NATIONAL COMPETITION POLICY AGREEMENTS
2.1 Introduction

In 1992, Professor Fred [-hlmer was appointed by Prime Mxmster Hawke to chmr a
review of national competition policy, The Hilmer Report, as the review findings have
become known, have had far reaching and significant imvants for all Australian
govemment jurisdictions. The Council of Austtalian Governimerit. COAG) adopted the
National Compct ition Pohcy (NCP} in Apnl 1995,
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2.2 The National Competition Policy Package

The Mational Competition Policy package consists of four components, including three
intergovernmental agreements and amendments to the Commonwealth Trf\de Practices
Act,

(A) Competition Principles Agreement

The Competition Principles Agreement (CPA) establishes principles on structural
reform of public monopolics, competitive neutrality between the public and private
sectors, prices oversight of utilities, an access regime to essential facilities and a
program of review of legislation which testricts competition,

(B) National Competition Policy and Related Reforms Agreément

The Competition Policy Reform (NSW) Bill was passed in Parliament on 6 June 1995,
It operates to apply Part IV of the Trade Practices Act to NSW g wvcmme.m agencies and
businesses from 21 July 1996, ,

The National Competition Policy and Relmed Reforms Agreement provides for
financial assistance to the States and Territories in the form of competition payments by
the Commonwealth. It is estimated that the initial gains from competition reforms will
accrue to the Commonwealth at an initial cost to the States. These payments represent
conpenbatmn to the states for compliance, The Competition Payments will be provided
in three tranches, starting in July 1997, which are dependent on the States miceting
agreed reform objectives as assessed by the National Competition Council (NCC). ‘

The first round of Competition Payments is due to be paid to the states in 1997-98. This
payment requires the parties to have ret the faﬂ,,awing requirements:

o giving effect to the Competmon Policy Intergovernmental Agreements, in particular

meeting the deadlines set out on the review of regulations and competitive neutrality;
s effective implementation of the COAG agreements on electncny and pas; and ‘
o effective observance of road transport reforms,

(C) The Conduct Code Agreement
The Conduct Code Agreemem sets out the bas:s for the extension of Part IV of the

Trade Practices Act and appointments to the Australian Competition and Consumer
Commission (ACCC) (replacing the Trade Practices Commission). :
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2.3 The Competition Principles Agreement and Legislation Rév’iéw

One of the three Agreements signed was the Competition Principles Agreement, This
Agreement is one of the key coniponents of the National COmpctmOh Policy package,
The principles contained in this Agreement focus on exposing govemment institutions
and trading cnt-*xpmes. industries or private businesses prolected by government
legislation to competitive processes,

The Competition Princ'f‘p!m, Agreement has a number of specific components, one of
which is the requirements fer legislation review. where the guiding principle of the
agreement is that legislation should not restrict competition unless it can be
demonstrated that the benefits of the restriction to the community as a whole outweigh
the costs, and the objectives of the legislation can only be achieved by restricting
competition.

Under Section 5 of the Competition Principles Agreement, States are obligated to assess
the impact of all anti-competitive legislative regimes, This includes regimes that fall
outside the reach of the extended Trade Practices Act, but nevertheless have anti-
competitive implications. Primarily this refers to scben1e< endorsed and protected by
State legislation.

In endorsing the Agreement. governmetits agreed that;

o the objectives of legislation will be clarified;

s the nature of the restriction will be identified:

o the likely effects of the restriction on competition and the economy gcnemlly will be
analysed;

e the costs and benefits of the restriction will be assessed and balanced;

e alternative means for achieving the same result will be considered;

s any new anti-competitive legislation must wnform to the net public benefit prmmple,
and

* retained anti-competitive legislation must be reviewed at least once every ten years to
determine if it is still required. ,

2.4 What Legislation Should be Reviewed ?

To meet its commitments the NSW Government has implemented a broad and extensive
legislation review program. The Competition Principles Agreement is not prescriptive it
determining what should be reviewed and what constitutes an adequate review process,
Each State is free to determine its own review agenda and associated review processes,
however the CPA reqmred a review timetable be prepared by June 1996, and where
appropriate, that all anti-competitive legislation be reviewed by 2000, The NSW
Government has been actively involved in applying the pnnctplcs of the agreement to
its various portfolios, including agriculture,
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The NSW Goverument hias determinied that reviews should be conducted of legislation
which: -

» establishies statutory marketing bodies; :

e restricts market entry/exit, through, for example, Qucupnt,xonul :md prctess;onal
regimes or other licensing regimes;

e creates competitive advantages or disadvantages for privately or pubhcly ‘owne'd
enterprises;

e establishes planning, land use and bu\ldm;, approval systems that lead to excessive
delays or unnecessary complexity; and

e reduces market contestability (including the imposition of sxg,mhcnnt costs) or
inhibits business innovation.

Consistent with the requirements of Agreements, the NSW Government in June 1996
published statements on its legislation review timetable, competitive neutrality policies
and application of the NCP to local government,

2.5 The NSW Government's Approach to The Review of Legislation
The Nature of Competition Restricting Legislation in Agriculture

Much of the legislution in the agricultural portfolio falls within the broad definition of
‘legistation which restricts competition’ adopied by the NSW Government. It stands to

reason that most Jegislation is designed to iniluence investment behaviour and hence,

influence competition, Agricultural marketing legislation was typically introduced in the
1930s and 40s and was designed to increase producer returns, often unintentionally, at

the expense of domestic consumers,

Other legislation typically targets spill-over issues in agriculture, in areas such as
disease, pest and weed control and by correcting problcms and over and under-
investment generates broader public benefits. The issue in this latter area is gunemlly
redefining such arrangements so that they more effectively adaress the spill-overs in
question.

The Review Process Adopted By LNSWAgric,u!ture

NSW Agriculture conducts the reviews of legislation. for which it is admxmstratwely ‘
responsible. :

A Legxslatmn Review Graup has been formed within NSW Agriculture to oversee and
manage the lchslauon review process. This group has been involved in,

» developing a timetable in conjunction w:th The Cabinet Office for revmw of NSW
Agriculture’s legislation; and

» developing terms of reference for each review and categones of review process,
which are dependant on the extent to which legislation resmcts compentnon and lhe g
degree of public consultatmn reqmrcd
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Category One reviews involve inter-agency and industry representation cm the mew
Group and an extensive public consultation process mwslvm;, the release of an Issues
Paper, and call for public submissions. Category One reviews apply 1o revier 5 of
statutory marketing arrangements, and similarly significant competition restrieting
legislation. A Category Two review is similar to a Category One review, except public
consultation is less extensive and industry is not represented on the Review Group.
Meetings are held with key stakeholders. These reviews are generally undertaken for
non-marketing legislation which is significantly competition resiricting.

Category Three reviews are, in the first instance, internal to the agency responsible for
the legisiation. Subsequent inter-ogency consultation may oceur, The Review Group is
internal to the agency, but usually across disciplines with an intemnal discussion paper
prepared. Public consultation would involve muetmga with key stakeholders once
potential reforms are developed and possibly the release of a public discussion paper.
Category Four reviews are for the purpose of repealing legislation where theré is
widespread acceptance that the legislation is no longer relevant.

Reviews Undertaken

A review of the NSW Rice Marketing Board was undertaken in 1995, The Board has
vesting powers over rice produced in NSW which effectively provides the Ricegrowers
Cooperative, 25 the Board's sole authorised buyer, with single-desk exporting power.
The Cooperative is also the sole supplier of Australian rice to the domestic market and
consequently has a monopoly position in terms of price seuting for Australian rice on the
domestic market, The Board also supplies servives to rice growers, Costs for these
services, storage, transport, milling, operation and maintenance of marketing services, is
pooled amongst growers and deducted from returns,

A review of the Meat Indu.try Act which constitutes the Meat Industry Authority
commenced in March 1996, The Authority is fully industry funded. The Authority has
the role of ensuring food safety in the meat industry and has apphed minimum operating
standards to facilities and licensed opetators, Tt also supplies services to preducers of -
meat animals, funded by a compulsory levy. There are also powers to establish a pnce
stabilisation scheme and to restrict the bmldmg or cammisswnmg of new processing
facilities,

A review of the MIA Wine Grapes Marketing Board commenced in February 1996, The
Board has vesting powers over wine grapes produced in the MIA, which enables it to set
negotiated minimum pm.es and terms and conditions of payment, The Board also
provides industry services funded by a compulsory levy. :

A review of the Banana Industry Act which constitutes the Banana Industry Committee
commenced in June 1996, This Committee is funded by compulsory producer levies and
has the power to impose charges in relation to the marketing and transportation of
bananas, fruit quality control, promotion, pest and disease control, research and
eduction, market development, crop fommstmg and msurance.
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A review of the MIA Citrus Fruit Promotion Committee conmenzed in August 1996,
This Committee has the power to raise o levy from growers in the region which is used
to fund other organisations involved in promotion and research and development,

Specific issues considered in establishing the pubhc benefits and costs of the
Committec’s industry service functions were the provision of market information,
industry representation, contribution to a fruit fly control program, research and
extension, encouraging a quality munagement approach and domestic and regional
promotion, '

The NSW Dairy Industry Act will be reviewed in 1997. The Dairy“lndustry Act has
controls on farm gate pricing, supply controls and food safety objectives,

Other significant legislation that will be reviewed in 199697 includes plant and animal
disease legislation, legislation regulating veterinary surgeons, legislation regulating the
horticultural stock and nurseries industry and chemical residue manzgement legislation.

3. “PROCESS" ISSUES ASSOCIATED WITH IMPLEMENTATION OF THE
NCP

3.1 Introduction

In his report, Hilmer considered ad-hoe sectoral reform and regulatory inmnsxstmcxes :
which enforce rather than breask down state and tertitory differences as considetabl,
constraints on Australian economie growth as it operates in a global economy.

In this section of the paper, the discussion focuses on several issues which may
potentially reduce the effectiveness of the NCP, In particular, the approach of the NCP
implementation arrangements and the strategy in relation to legislation to be reviewed,
the timing of reviews and processes by which they are reviewed,

3.2 Discretion on What Should Be Reviewed

As well as timing matters, cach jurisdiction has discretion to determine what is and what
is not anti-competitive legislation, and therefore, what must be reviewed.

Under the Competition Principles Agreement, all anti-mmpctitivc legalisation must be
reviewed by the year 2000 and as part of their reporting commitments, all JUHSﬁlcimh“ =
were required to submit lists of anti-competitive legislation to be reviewed and review
timetables to the NCC by June 1996, e

While all jurisdictions submitted such a report, the NCC states in It» Annual Report that

there were substantial differences in the level of anti-competitiveness in legislation
nominated by the different Governments (NCC 1996). For example, the Victorian
Government nominated 400 statutes as being anti-competitive and therefore up for
review under the CPA (BRW, 23 Dcd 1996), while the NSW Govemment nominated
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198 and the Cammonwcalth Government nominated less than 100,

As well as ncross Jurxsdxctmnal issues, there is the pbtentml for inconsistencics across
portfolios within jurisdictions. Where portfoho,s are sectorally based, for example,
minerals and energy, and agriculture, there is likely to be greater scope for reform and
hence more resistance to it. This raises an issue that is not specifically addressed by
Competition Policy, the issue being the structural characteristics of govemm«.nt that
may impede the reform process.

3.3 Timing lesues

The CPA required each juri’sdictian, by Juhe 1996, to publish a timetable of reviews of
anti- mmpeutm legislation. All reviews must be complutcd by the year 2000, Notably,
there is no consistency between timetabled reviews of comp!imemary or similar
legistation. Notable also is that there have been no jointly conducted reviews to date,

The CPA is not preseriptive about timing of the reform process, Where it is considered
that a piece of legislation has a national dimension, it has been left to the individual
jurisdiction to determine an appropriate process. Section 5(7) of the CPA states;

“Where a review has a national dimension or effect on competition (or
both), the Party responsible for the review will consider whether the review
should be a natipnal review. If the Party determines a national review is
appropriate, before determining the terms of reference for, and the
appropriate body to conduet the national review, it will consult parties that
may have an interest in those matrers™.

A specific example of agricoltural legislation which has a national focus is daity
legislation. This was initially nominated as n potential natiotial review but this process
has broken down and the review process has reverted to individual state-based reviews,
The Commonwealth Government hag scheduled its package of dairy industry legislation
for review in the year 2000, the NSW Government is undertaking its review in 1996/97,
with all other jurisdictions be‘tween.

Another spemﬁc exampie is the poultry meat Iegmlanon regulating s_,mwmg contmcts
and establishing & price negotiation mechanism in the broiler industry, The Western
Australia Government has already completed a review, NSW has nominated its
legislation for review in 1996/97 and the Vietorisn and Queensland Governments have
nominated 1997/98, The South Australian Government is already m the process of
repenling their legislation, =

The Agricultural and: Resources Manggement Council of Australia and New Zealand
(ARMCANZ), the peak body of agricultural and natural resource Ministers recognised
the problem of co-ordination and process and set-up a committee to address these issues.
The result was a NCP Contact Group, set up under the auspices of SCARM (the
Standing Committee on Agricultural and Resource Managcment)
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While this group may have facxl;tatg,d information ﬂowz; on review tnmmgs, rewew ;
processes and outcomes between Governments, it has not been sucgessf'ul in co-
ordinating national or intet-state reviews,

3.4 Different Review Processes

The Hitmer report sug,gebtr.d that in the case of legislation review, the agency
administering competition restricting legislation should not be charged w1t11 reviewing
it, but rather independent review processes should be adopted,

This requirement was not nmorpomted into uu. Agreements as a principle, however
some Governments have adopted this upproach, In Victoria for example, consultants are
engaged to deliver independent reviews. The NSW Government has not followed this
approach and usually the admsmsmm;, agency is charged with delivering the review,
with input by the central agencies.

Process differences of this rature have mc.rely reduced the potential for co-operative
effort.

3.5 The Limited Coordination of Review Processes

Agricultural legislation is typically similar between states in terms of objectives,
functions and powers. The review of agricultural legislation, including major pieces of
marketing legislation with significant prime facie anti-competitive elements such as the
dairy mdusfry legislation, chicken meat legislation, the grain marketing and levy raising
powers, is however, likely to continue to be on a state by state basis.

Individual Governments have placed little importance on initiating broader review
processes even where there are compelling reasons for undertaking cross-jurisdictional
or national reviews, The explanation would appear to lie in the discretion each
jurisdiction has in relation to timing and process, which has resulted in political
imperatives holding sway over other considerations.

The result is reform on a scetor by sector basis and fragmented state-based legislation
and differences in regulations between Government Junsdnctxons. This can add
unnecessarily to the costs of business which is not the intent or in the spirit of the
National Competition Policy,

3.6 The National Competltion Council - Its Role in Determinmg Process
issues

The National Competition Council

The National Campetmon Council (NCC) is one of tlw two peak: competition agencws
actoss Government, The NCC is established by the Trade Practices Act (TPA), It was
created on 6 November 1995 to support the Australian Govemments National
Competition Policy agenda, The NCC xs an 1ndep¢ndent tev;ew and advisory bodyir
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while competition regulatory functions fall to its closely linked body, the Australian
Competition and Consumer Commission (ACCC). The NCC oversees issues of
National Competition Policy compliance actoss all Governments and has its work
program agreed 1o by COAG annually. ‘

The Council’s current program objectives are:

0 to promote micro-economic reform within the community, including by undertaking
research and providing advice to governments on competition policy matters;

¢ to recommend to relevant Commonwealth, State and Temmt'y Ministers on
applications for declaration of aceess to services provided %y nationally significant
infrastructure and the certification of aceess regimes under Part 11JA of the TPA;

0 to assess progress with agreed competition policy reforms, and to recommend to the
Commonwealth prior to July 1997, July 1999 and July 2001 whether the conditions
for National Competition Imlwy payments to the States and Territories have been
met; and

0 to recommend on whether State and Territory govamment businesses should be
declared for prices surveillance by the Australian Competition and Consumer
Conmmission, and to report on costs and benefits of legislation reliant on section 51 of
the TPA.

The NCC may also become involved in conducting reviews and providing advice to the
Commonwealth, State and Territory Governments covering the review of restrictive
legislation, the structural reform of public monopolies, prices oversight and competitive
neutrality arising out of the competition policy agreements, and any other projects as
agreed by the majority of Governments,

(NCC Annuaj Report 1 995.06)
What Role Is The NCC Playing ?

The NCC hasg not yet been involved in the legislation review process or competitive
neutrality reforms, but has concentrated on applications made under the national access
regime. While its main tole is as an oversighting and advisory agency, the NCC has not
takert 4 proactive role in identifying key areas for reform and associated processes.

The NCC acknowledges in its Annual Report ( 1995/96) that while some jurisdictions
did not nominate essential legislation, a case in point being thett Audit Acts, they are
under no obligation to review them,

However, it is recognised that there are a number of factors which have impacted on the
pcrfcrmmce of the NCC, First, the NCC has only been opetating for a year and second,
it is a small agency, The Council comprises five part-time councillors, a research
seeretariat of 13 staff and has an annual budget of approximately $2 m:lhom

While the NCC s a small agency, per:ha;vs the single most importanit impediment to it
fully achieving its objectives is that it was established after the agreements were sighed
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and major processes determined.
3.7 Compliance Processes - Is there an Incentive To Comply ?

In the Agreements, it was not made clear what process would be adopted by the NCC in
assessing the adequacy of legislation reviews in terms of review processes, and review
outcomes, For example, would compensation payments be reduced on the basis of
assessed review losses or would the entire payment not be made.

In fact, it seems as though neither are the case, For e‘mmpln. a revicw was completed of
the legislation establishing the Rice Marketing Board in NSW which found that the
Boards activities resulted in anti-competitive effects, and some aspects of its functions
which were possible to reform, did not yield net public benefits, Despite this, the NSW
Government has largely elected to maintain the status-quo,

The NCC in its Annual Report eriticised the NSW Government for not implementing
those reforms and it also criticised other state govern~ents and the Commonwealth
Government for not listing all their anti-competitive legislation for review,

However, seemingly regardless of these criticisms, catly indications are that the NCC
“report cards” on the States may recommend that all Governments receive the first
tranche of payients,

3.8 Is the National Competition Policy Being Sold To the Community ?
Common Perceptions |

A fundamental problem with the National Competition Pohcy is that it was not sold
well to the community and the communities elected representatives,

Many sectors of the community and many political representatives have elected to view
it simply as either o government cost culting exetcise or the economic rationalists
seeking deregulation for the sake of jt. The perception iy that competition is being
promoted at the expense of individuals, where there is no fairness and protection from
the State for individuals, which results in socially unjust or undesirable outcomes,

Specifically, common perceptions on the outcome of the NCP and competition reform
that continue to arise are;

« the benefits of competition only flow to consumers, and there are equal and opposite
costs to those prod’uc‘i‘ng the consumable, for instance, primary producers;

. compemmn policy is about de-mgulatmn,

« it results in Governments walking away rrom their core responsibilities of pmtecnon
and providing for the weaker members of society, and selling out instead to large
business and multinationals; and

o that benefits in terms of lower prices are not passed o to consurmers but ate capmred'
by the wlmlesalars and supermarkets, ; ‘
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Generally there is a lack of awareness on what the NCP is and what it can achieve, and
concern that the NCP will impose unforseen costs on the community at lar;;e. It seems
that there has been no real discussion within the community on the fate of the economy
if the level of regulation, and thus business costs, are not reduced. Nor has it been
highlig.ated that greater government and private sector efficiency will maximise the
revenue generming capacity of the Australian economy and in so doing, enable
Australian Governments to better address fundamental areas of government service
provision, such as health, welfave, environment and cultural preservation,

Clearly a better understanding by the community of the long-term benefits is a key to
reform and the implementation and maintenance of the National Competition Policy, [t
is also clearly the responsibility of the major competition agencies, the NCC and the
ACCC,

4. APPLICATION I3SUES

4.1 Introduction

In this section of the paper, issues that have arisen in the application of competition
principles to agricultural legislation are discussed. They include the identification of the
public benefits, the measurement and wm;,hmg of costs and benefits of regulatory
activities, funding of public benefit activities and the application of anti-trust legislation
to agricultural markets,

4.2 What is in the “Public Interest” ?

The Public Interest is Undefined in the Conspetition Principles Agreement

The central principle of the National Competition Policy is c()mpetxtxon reform in the
public iriterest, In relation to legislation, the CPA states that the guiding principle is that
legislation should not restrict com;,q.txuou unless it can be demonstrated that;

(a) the benefits of the restriction to thc community as a whole outweigh the costs; and
(b) the objectives of the legislation can only be achieved by restricting competition.

This test is obvio’usly intended to incorporate the ‘public interest' requirement.
However, thete is limited further discussion in the CPA on the appropriate identification
of *benefits to the community as a whole' or *costs’,

In Clause 1(3) it specifies that where the agreemem call for:

(n) the benefits of a particular policy or course of action fo be balanced against the costs
of the policy or course of action; or

(b) the mexits or appwp:riatgness of a particular policy or course of action to be
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dcturmmcd, or

(c¢) an assessment of the most efﬁ,ctwc means of aclnevmg> a policy <)bJLCLN¢3‘ the:

following matters, where appropriate, be taken into account;

e government legislation and polivies relating to ecologically sustainable
development;

o social welfare and equity considerations, including community  service
obligations;

o povernment legislation and policies relating to matters such as occupational health
and safety. industrial relations and access and equity;

¢ economic and regional development, including employment and investment
growth; '

e the interests of consumers generally, or of a vlass of consumers;

o the competitiveness of Australian business; and

* the efficient allosation of resources.

These princip’le.s appear thn to he upen 10 considerub’lc interpretution of what is in the

‘public interest”, and also, what is apprmnat»ly identified as benefits and costs to the
community. A key issue is whether the issues Ixstc.d above align with maxkt.t failure
consxderatums, :

The Trade F’rdcﬂces Act and Public Interest

- Further guidance on defining the pubhc in emst can be obmxned from the Trade
Practices Act (TPA). Applications may be made to the ACCC for authcrisation of
certain anti-competitive behavigur under the TPA. Tn the case of arrangements which
have the effect of substantially lessening competition, the TPA provides that the
Commission may grant the authorisation if the apphuam satisfies the fallowmg, tests
(found in Sections 90(6) and 90(7) of the Act):

o the pmv:smn of the subject urrzmgemenis havc resulted, or would result or ’be likely

to result, in a benefit to the public; and

o the benefit would outweigh the detriment to the public constituted by any lessening
of competition that has resulted, or wauld result or be likely to result, from the

arrangements,

I’he TPA must balance the two effects to determine which is greater and if the pubhc
benefits or expected benefits outweigh the anti-competitive effects, then authorisation

may be granted. The TPA does not attempt to define *public” benefit as such and

therefore does not shed much light on what is/can be considered in the public interest.
Boston Consulting, in undertaking a review of sugar marketing arrangements in

~ Queensland, compiled and examined 4 list of what the Commigsion and Tribunal have

recognised as public benefits in past determinaﬁon%nd ,aufhoﬁﬁatiaﬁs;,

- They came to the conclusion that ¢conomic cffiuiency effects were predbmmamly, but
not excluswem cansudemd us pmwdmg, public bencuts (The Bt)swn Co;xsultinrr GI?OLIp*
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1996). Their conclusion was that the ° *public interest” test in the CPA would be at least -
as broad, and most likely brouder, that that spmhed in the TPA, :

A more recent (draft) detcrmimtion by the ACCC included reduced transaction costs in
their assessment of public benefits, The application was from Inghams Enterprises Pty
Ltd to collectively negotiate a standard five year growing agreement with its contract
chicken growers, Market exchanges involve transactions costs because people do ot
have full information and have bounded rationality, Transactions costs arise from
processing information on the value of goods and services exchanged and the
performance of agents involved in the exchange or the enforcement of agreements.

The issue of the public interest and its intent has also been considered closely by
consumer and community interest and advocacy groups. In a paper on pro-competition
law and consumer welfare, Johnston ' also examined trade practices legislation and the
concept of public benefit, He found that in the legislation *public benefit’ can be seen
broadly as *anything of value to the community generally, any contribution to the aims
pursued by society inciuding, as one of its principal aims, the achievemenit of the
economic goals of efficiency and progress’,

However, Johnston went on to say that an examination of matters constituting public
benefit recognised in the authorisation of anti-competitive conduct by the former Trade
Practices Commission and the Tribunal bave not wandered far from matters of
economic pelicy. He further states that:

“It dovs not .. address any ‘public interest” in having govermnents resolve
potential r:onﬂwt hetween allocatively efficient  outcomes ~and  equitable
Oll&.‘Ol)?BS

Johnston judges that the *public interest’ matters listed in the CPA, where Governments
shall where relevant take into account the factors listed in section 1(3), actually ‘requite
a broader view’ of public interests in determining policy outcomes and actions.

The NCC's Approach to Public Interest

The NCC released a paper *Public Interest Under the National Competition Policy' in
November 1996, They noted that some merbers of the commumty have expressed .
concerns about possible adverse social consequences ansmg from pro-cbmpetmve :
reforims, but note also that the central feature of the ’\YCP is ns focus on competltloﬂ
reform ‘in the publm interest’,

The paper h“ighlighted that despite the focus on ccmp’etition, Governments do have
flexibility in dealing with circumstances where competition might be inconsistent with
the weighting placed by the community on pamﬁular social objcctm& In pamcular they
focus on Subclause 1(3) of the CPA.

! 'When mis mﬁer was wcman Cya!g Iehnston was a Prinmpﬂroli 4 onicc;' with the mw lmercsl Mvucﬂcy cémm
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The NCC feels that, consistent with the Trade Practices approach, Section 1(3) allows
anything deemed to be of value to the community to be judged in the public mterest,
rather than being exclusive or preseriptive with the listing, They consider Section 1(3) is
simply a list of indicative factors, which does not exclude any other matters they wish to
consider,

Single Desk Exporter Powers - A Specific Example

A particular esample has arisen in relation to statutory marketing arrangements in the
NSW rics industry.

In 1995, the NSW Government undertook a competitio. policy review of the legislation
(the Marketing of Primary Products Act 1983) establistong the NSW Rice Marketing
Board. The objective of the Act is to “facilitate the commercial and efficient marketing
of agricultural commodities in the best long term interests of producers’,

Single desk selling was a particular issue that arose. It was found that the Board was
able to obtain above normal returns frors certain overseas markets which were assessed
a3 public benefits. This conclusion could be interpreted to mean that while it is
unacceptable to extract above normal returns from domestic consumers it is Acceptable
to do the same fo overseas consumers,

A more difficult issue was establishing , in anex ante sense, whether provmg that sirigle

desk selling was superior to a deregulated arrangement. For example the above normat
returns from export markets associated with single-desk selling may be offset by the
additional revenue generated by a large number of sellers developing an increased range
of Australian rice products for overseas consumption, ~

Conclusion

In conclusion, the existing public benefit guidelines are broad, providing govénnnems
with ample opportunity to interpret them to theit own advantage. :

The NCC feels that public interest is a broad definition and that the CPA has been
deliberately non prescriptive or conclusive to allow governments some freedom. While
the approach in Section 1(3) conveys the particular concerns cf initerest groups it fails to
provide an underlying rationale for their acceptance. Greut=r foeus on market failure
considerations would provide an on-going rationale for Government intervention.

4.3 The Quantification of Costs And Benefits Of Regulatory Controis
The Assessment of A Net Public Benefit |
Under Section 5 of the Competition Principles Ag‘reet’hént é!l’ Governments are 05“@‘3‘1

to assess the impact of all anti-competitive legislative regimes, This includes regimes ,
that tall tmtside the reach of the extended Trade Pramrces Act but nevertheless haVc‘ B
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competition unless it can be demonstrated that the benefit to the community as a whole
outweighs the cost, and that the objectives of legislation can only be achieved bv
restricting competition,

The NSW experience during current reviews is that conStderablt, emphnms has been put |
on;

e requiring proof of net costs before legislation is reformed, rather than requiring the
proponents of legislation to demonstrate net benefits; and

e requiring quantification of costs and benefits in cases of deregulation relative to
regulatory proposals.

Is the Net Cost Approach Consistent With The CFA ?

The net cost approach appears to be in direct conflict to the requirements of the CPA,
which places emphasis on the proponents of legislation demonstrating clear public
benefits. However, it is unclear on where the onus of proof lies for the maintenance of
existing legislation, beyond that there is a demonstration of net public benefits.

What Impacts Does This Emphasis Have On The Potential for Reform "?

This emphasis on *demonstration’ can pose difficulties for reform, The benef ts of
matketing arrangements may ofien be easier to quantify because they relate to specifie
economic objectives, such as increasing average producer returns, and they are returned
to a discrete and identifiable group, such as producers of a particu!ar commodity.
However, costs. because they may often relate to broader economic and public interest -
issues including consumer welfare impacts, negative effects on investment and
innovation, and environmental impacts, may be more difficult to yuantify and they are
across a much more diverse and diffused sector of the community.

The other challenge is that every sifuation produces a diverse range of costs and
benefits, Where economic techniques, often complex, exist to quantify cost or bencﬁts,
the resources needed for this purposes may significantly outweigh the likely gains from
the review. Furthermore, general equilibrium models would normally be used to
quantify public benefits associated with sectoral reform, they are less suited to the
assessment of reforms involving partienlar sub-sectors of an industry, f‘onsequenﬂy the
broader efficiency pains associated with reform can be difficult to measure,

An argument in support of using econom‘i;z theory to support likely or probable costs
and benefits, rather than quantification, is firstly, that the ACCC (and previously the
TPC) has often used non-measurable benefits and costs to support determinations, and
secondly, the other factors that can be taken into account under Section 1(3) of the CPA,
For example, where cqmty and social cbjectives can be taken into account in
determining public inferest, it was obviously envisaged that these factors would/could :
only be incorporated on the basis of subjective values. ‘ ~
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4.4 The Trade Practices Act and Its Effectiveness In Agricultural Markets -
Background

The regulation or otherwise of nnu-compctttm bebaviour in the on-selling of
agricultural produce has been a significant issue in the reviews undertaken of marketing
legislation.

Statutory marketing arrangements were largely developed to introduce stability and
order to marketing arrangements for producers. Common objectives were to stabilise
producer prices, to raise producer incomes through discriminatory pricing practices and
creating efficiencies in bulk exporting and or-selling, and to provide the large number
of small producers which typify many agricultural industries, with countervailing power
against the perceived market power of dotmestic buyers,

When many of the Statutory Marketing Authorities in NSW were first formed, it seems
that the case for providing countervailing market power cnu(d have been successfully
argued on market failure grounds,

In the 1920"s and early 19307, the State Government in NSW was pursuing polices of
regional development, such as legislating for the irrigation arcas and closer settlement
policies through soldier settlement blocks.

The result was a large number of small producers, at that time, separated from the end
buyers of their product by considerable distance and with poor communication systems,
They were at the merey of larger city based produce agents and manufacturers, so
statutory marketing authorities were formed to, among other things, provide
countervailing market power to producers. This was achieved through powers to
collectively negotiate sale contracts, set minimum prices and compulsorily vest the
product to the board who then acted as a monopoly supplier.

Legislative Controls on AntiarC'omp,etitive Conduct

In 1927 the Marketing of Primary Products Act was introduced in NSW, It provides the
machinery for the creation or dissolution of statutory marketing authorities such as
marketing boards and commiitees.

Many commodny based boards were formed under this Act inaludmg those for
tomatoes, citrus, rice, wine grapes and tobacco, While a number of arrangements have
since been dissolved, two marketing boards and three marketmg committees stm emst
under this Act,

As well as markctmg arrangements established under the MPP Act in NSW, a number
of other industries were successful in being granted stand-alone legxslauon, The dried
fruits, dairy, bananas, and grains legislation in NSW are examples of this, As well as
marketing boards a number of arbitration arrangements were establsshed under
legislation, wuh the specific ob)wtwes of prowdmg countervmlmg power in price
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negotiations and settling price disputes. An existing example in NSW and most other
states are the negotiating committees comprising poultry growers and processors in the
broiler industry,

The Trade Practices Act and its Role in Regulating Anti-Competitive Behaviour

In 1974, the Commonwealth Trade Practices Aet was introduced, 1t prohibits certain
antmompemm market conduct. The Act has two broad aims, to premote competition
in the business sector, and in turn increase business efficiency, and 0 protect
consumers,

Anti-competitive market conduet includes the mis-use of market power by corporations,
unconscionahle conduct in commercial transactions, mislending and deceptive conduct,
resale price maintenance, price agreements and agreements between competitors that
substantinlly lessen competition. Fair Trading legislation enacted by the States extends
the concepts of the Trade Practices Act to apply to pcrs&ms rather than just
corporations. Therefore, the NSW Fair Trading Aet enacted in 1987 van be invoked
against anti-competitive market behaviour conducted by individuals., Individuals

includes sole traders and partnerships. ‘

Statutory marketing arrangements have been targeted as particularly anti-competitive
legislation, and have consequently topped the legislation review agenda, In examining
possible market failure rationales for their continuation, an issue consistently raised is to
provide producers with countervailing market power against buyers, namely produce
and export agents, food and beverage processors and supermarkets,

During the course of the reviews conducted so fur, it has been argued that the
appropriate  mechanism for government intérvention to prevent anti-competitive
practices is specialist legislation such as trade practices and fair ttading legislation, It
has been considered that the national approach inherent in the Trade Practices Act is
consistent with the underlying philosophy of the NCP minimising scope for inter-state
and intra-industry inconsistencies in the way anti-competitive market conduct is treated.

However, during reviews of SMAs undertaken in NSW, the assertiofi that the Trade
Practices Act is the appropriate regulatory mechanism for anti-competitive marke:
behaviour has been vigoxously disputed by agricultural pmduccrs and producer groups.
The basis for these assertions is that recourse to trade practices legisiation to dea] with
anti-competitive behaviour by buyers is effectively not available to small busmess
operators, such as most agricultural producers. ‘

They sonsider that access to the legislation is denied through:

* high costs associated with bringing a case;

o alack of skills to bring about a case, prcpare submissions and present ev;dence* and

e most significantly, potential retaliatory action by buyers if a case is brought, whereby
those producers bringing the action w:ll be “frozen” out of the market altogethex,
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In 1996, the House of Representatives Standing Committee on Industry, Science and
Technology conducted an Inquiry into Fair Trading. The ACCC said in its submission
that complaints received by them so far from small business (primarily lessees in
shopping malls) highlight the ditficulties encountered by the Commission in bringing an
action, The issues are summarised by the ACCC as follows:

#

* the reluctance of many complaints to date to provide evidenge to the
ACCC and to be witnesses in litigation for fear of retaliation by lessors, for
example, shopping centre management. This concern would be particularly
relevant if the complainant’s lease is due for renewal. The Commission has
observed the development of a “regulatory paradox™ in that the more small
businesses are in need of remedies the less likely they are to use them. This
can ofien stem from the captive sitnation small business may find themselves
in, in that staying in a bad business relationship compared with legal action
which would certainly finish the relationship is often the lessor of two
evils”,

(ACCC 1996)

This situation as it relates to shop 1,essc¢s ¢rn be seen to have several parallels to the
experiences claimed by small agricultural producers where there is a higbb developed,
sophisticated and somewhat concentrated onselling sector, such as in the poultry
industry.

Are Other Factors At F‘{ay ?

However, the ACCC also notes that as well as some problems with the TPA, smail
business has other problems with regard to what they perceive as anti-competitive
behaviour,

The ACCC notes that in fact, many of the complaints received by the Commission
about anti-competitive behaviour are not actually exam;)les of anti-competitive
behaviour as defined under the TPA, but are the result of harsh treatment dealt out by
stronger business partners, Many problems relate to an uncqual negotiating power that is
not actually *market power”, For example, when a small business has pomer negotiating
skills than a trading partner and less busingss acumen,

It can also be considered that some complaimg about unfair dealings are actually
examples of the market working to remove poor operators, and thus increase economic
efficiency, rather than the market failing and requiring intervention by the ACCC.

How Should Government r’lnféwehé Then 2

In the face of the perceived restrictions c:fthe TPA, in dealmg with market power where
there is potentially retaliatory action, Governments will continue to be under pressure
from industry to retain SMA structures to prov;de countervailing market powet, In the
reviews undertaken smfar the boards .md comimittees established under the MPP Act

ap Aumnlmn Agﬂcultuml and Reseurcc Ecanomms s'on ety conhrcm T T
22:24 Janunry 1997 , :



have generally remained strongly supported by pmducers because nf. :mmng othct
reasons, perceived market power problems,

However, there are alternative mechanisms that may be less competition rc:str.ctmg and
distortionary than typical SMA marketing arrangenments,

Statutory marketing arrangements typically genmmc financial rather than economic
gains to producers. By increasing average prices to producers, often at the expense of
consumers, they go beyond providing countervailing power. Pricing arrangements are in
effect, a transfer of income from one sector of the community (the consumers) to
another (the producers), They also impose efficiency losses, through resource
misallocation costs and provide poor price signals to producers, which rc:,ult, in et
public costs.

Typically, SMA's also resuit in inconsistencies across jurisdictions and across industries
in the provision of countervailing market. Statutory marketing arrangements are known
for not being responsive to shifts in the market, For example, if the market becomes
more competitive and countervailing market power is no longer needed, it is difficult to
remove statutory marketing arrangements on the basis of there being no further rationale
for their continuation,

The ACCC has identified that typically problems arise from differences in negotiating
power, rather than actual abuses of market power, Some of the issues the ACCC has
identified as causing unequal negotiating terms are poor business skills and a lack of
information on which to base decisions, Therefore, the preferred approach for
Govermment intervention is to provide mechanisms by which producers can overcome
information failures and thereby gain an improved negmiatiug position, In NSW, a
legislative framework has been proposed where industry service activities, such as a

market reporting service, can be funded by a cmmpulmry industry ievy (0] wércame
under-investment problems.

A more interventionist alternative is authorised negotiation arrangements where industry
groups receive authorisation under the TPA to engage in collective negotiations with
buyers, Because these arrangements are competition restricting, the ACCC must be
satisfied that in fact there is a market failure which if corrected would result in a public
benefit, which would m‘nweigh the costs resulting from the competition restriction.
Negotiation arrangements in the broiler chicken industry are cm‘rmtiy the subject of
consideration by the ACCC,

One of the benefits of this approach is that all arrangements, nation wide, are su‘b;jeat to
a consistent determination process and thus sectoral and Juriﬁdxcttonal mconsisu:ncms
should be reduced, .
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5. CONCLUSIONS

While the legistation to be reviewed and the timing and associated raview processes up
to this point hos resulted in cross jurisdictional inconsistencies there remains an
opportunity for more consistent review processes for some of the major agricultural
legislative arrangements, such as the dairy and grains legislation, The NCC still has the
scope to become proactive in these reviews and play a key vole in developing a
consistent review framework and condueting across jurisdictional research on the prime
issues of contention. ‘ 5 :

Clearly an emphasis on benefits being demonstrated by proponents of legislation before
it is continued or introduced must be strongly enforeed as the oaly acceptable ‘test’, as
opposed to the alternatives. The NCC again has a role.

The appropriate framework for consideration of the public interest principle os it applies
1o the NCP is clearly an issue that needs further sonsideration and discussion, The
identification of and measurement of costs and benefits relating to specific restrictive
arrangements provides an ongoing challenge to the agricultural economics profession.
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