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Agricultural Nuisances: 

Curbing the Right-to-Farm 
People moving next to a smelly or dusty agricultural operation realize that the 
smell and the dust are a part of one's choice to live in an agricultural area. 

by Terence]. Centner 

Some people find agriculture objectionable because of the noise 
and odors and dust created by normal farming activiry. Under 

nuisance law, neighbors may seek to use an injunction to end dis­
agreeable agricu ltural activiry. Since the late 1960s, concern about 
new neighbors using nuisance law to stop agricultural activities has 
led agricultural interest groups to support anti-nuisance legislation 
(Grossman and Fischer). In the early 1980s, the legislation acquired 
the name "right-to-farm" laws. Such laws are in place in all 50 states. 

Right-to-farm legis lation gives many agricultural activities suf­
ficient protection from nuisance lawsuits so that existing farmers can 
carryon their usual farming operations (Hamilton and Bolte) . In 
1999, protection from nuisance lawsuits in Iowa was changed by a 
landmark legal decision. In Bormann v. Board of Supervisors, the 
Iowa Supreme Court found unconstitutional the imJnuniry from nui­
sance lawsuits provided by Iowa Code section 352.11 (l)(a) (Cent­
ner) . 

The Bormann finding has alarmed agricultural groups and farm­
ers. If Iowa Code section 352. 11 (l)(a) is unconstitutional , what 

about other states' right-to-farm laws, and what about other regu­
lations that restrict land use? Decisions by courts in other states to 
follow the Bormann decision may lead to the demise of the nui­
sance protection afforded by existing right-to-farm laws, and this, 
in turn, may affect land use in rural areas. 

What is protected? 
Right-to-farm laws seek to protect the investments farmers have 

made in their agricultural operations. In many states, these laws 
work by incorporating a "coming to the nuisance" doctrine. Under 
this doctrine people and land uses moving toward an offensive activ­
ity are prevented from using nuisance law to defend themselves 
from the existing offensive external effects. However, this doctrine 
permits properry owners with land uses that preceded agricultural 
activities to continue to use nuisance law to gain relief from objec­
tionab le activiry. 

The expansion of an existing agricultural operation, adoption 
of new technology, and new prod uction activities pose difficult 
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ambiguiries under mosr righr­
to-farm laws. Agricultural oper­
ations need to grow and use new 
merhods in order to rema in 
comperirive in today's complex 
markerplace. A righr-to-farm law 
should allow some changes in 
agriculrural operarions. 

Exisring neighbors may nor 
mind an operarion rhar simply 
involves the producrion of crops 
or a small-scale livestock opera­
rion. Bur rhe introducrion of 
animals, new offensive rechnol­
ogy, or the maJ.·ked expansion of 
numbers of animals may alrer 
rhe acceprabi liry of a farming 
acrivity, and ir may be unfair to 
neighbors. Similarly, rhe intro­
ducrion of a new chemical trear­
ment to a crop may cause neigh­
boring property owners ro 
object. Neighbors may believe 

Uneasy streets. The expansion of exising operations and adoption of new technology can 
pose difficult ambiguities under most right-to-farm laws. 

rhar rhey should nor have to bear rhe increased incon­
veniences generared by sllch changes. 

Srare legislarures have had difficulty in addressing the 
conflicrs rhat come with changing agricultural acriviries. 
Some legislatures have arrempred to allow unlimired 
expansion and changes. For example, rhe Georgia right­
to-farm law maintains rhar rhe expansion of physical 
facilities does not alrer the established dare of me agriculrural 
operarion. The Pennsylvania law prorecrs "new activities, 
pracrices, equipment and procedures consisrent with rech­
nological development wirhin the agricultural industry." 
The Florida righr-to-farm law attemprs to cover changes 
in producrion undertaken by farmers who shift to new 
kinds of farming pursuirs. 

Unconstitutional takings 
The mosr recent controversy concerning right-to-farm 

laws is wherher a law can go too far and embody a rak­
ing in violation of federal or srare consriturions. The "jusr 
compensarion clause" of a consriturion requires payment 
if a government forces some people to bear public bur­
dens. Whenever a government "rakes" property righrs for 
a public use, compensarion is owed. 

The quesrion is wherher an acrio n by a government­
allowing farming to continue - consritures an appro­
priare use of rhe government's police power to sustain 
health and safety, or whether it is a regulatory raking that 
requires compensarion. Laws and regulations thar have a 
subsranrial relation to rhe promorion of public health, 
safety, or general welfare are permined under a govern­
ment 's police powers . The distincrion is wherher rhe 
acrion merely restricts the use of property or exceeds con­
sritutionallimits, and is thus a taking. 
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Two categories of governmental actions generally must 
be compensared withour any further inquiry. The firsr 
occurs when a government's action involves a permanent 
or temporary physical invasion of the property. In this 
case the government musr pay compensation. The second, 
occurs when an owner is deprived of all economically 
beneficial or producrive use of the land. Again, there is 
a taking for which compensarion musr be paid. These 
rwo caregories may be referred to as "per se" rakings. 

If rhere is no per se raking, an ad-hoc factual inquiry 
is conducted on a case-by-case basis for rhe "regulatory 
rakings" challenge. The inquiry focuses on rhree factors: 
(1) rh e eco nomic impacr of rhe restricrion on rhe 
claimant's property; (2) the restricrion's interference wirh 
inves tment-backed expecrarions; and (3) rhe characrer 
of the governmental acrion. 

Takings under Iowa Code section 
352.11(1)(a) 

In Bormann v. Board of Supervisors, the Iowa Supreme 
Coun found thar the immunity againsr nujsances granted 
by Iowa Code secrion 352.11 (l)(a) was a raking in vio­
larion of the due process clauses of the federal and Iowa 
consritutions. The prorecrion of agricultural enrerprises 
under rhe righr-to-farm law was found to be a "raking" 
of righrs belonging to rhe nonfarm neighbors. 

The Bormann case involved approval of a peririon to 
creare an "agricultural area. " Under Iowa Code secrion 
352.11 (l)(a), farmer-app licanrs peririoned rhe county to 
creare an agricultural area thar would offer landowners Pto­
recrion againsr nuisance lawswrs. After rhe agriculrural aJ.·ea 
was approved, neighbors challenged irs formarion. 

The neighbors argued rhar rhe designarion of an area 



where landowners have a right to create a nui sance con­
stituted aperse taking. Iowa Code section 352.11(l)(a) 
said that a far m or an operation within a des ignated agri­
cul[Ural area "shall not be found to be a nuisance regard­
less of the es tab li shed date of operation or expans ion of 
the agricul[U ral act ivit ies .. .. " By providing immunity 
fro m nuisance laws ui tS , section 352. 11 (1) (a) guarantees 
the right to maintain a nuisance over neighbors' prop­
erty and this right constitutes an easement. The Bormann 
court found this easement to be a permanent interest­
a non trespassory invas ion of property that embodied a 
per se taking. 

Takings under other right-to-farm laws 
Will other state right-to-farm laws be found to offend 

a cons titutional takings provision? Whi le the Iowa ruli ng 
has not been fo llowed, and the Iowa court's decision has 
no direct effect on other states' laws, agricul[Ural interest 
groups are concerned. Supporters of right-co-farm laws are 
attempting to differentiate their state's provisions from 

the offensive Iowa Code section 352.11 (l)(a). In most 
cases, meaningful distinctions indicate that other state 
courts wi ll not necessarily follow Iowa's Bormann decision. 
Four distinctions may be noted. 

First, it is not clear that other courts will find that the 
right-to- farm law involvi ng a nontrespassory invasion is 
a per se taking. A more realistic procedure would be co exam­
ine a right-to-farm law as a governmental restriction that 
may co nstitute a regulatory taking. A court wo uld then 
use the ad-hoc factual inquiry test delineated by the U.S . 
Supreme Co urt in Loretto v. Teleprompter Manhattan 
CATV Corporation for analyzing the right-to-farm law. 
If a right-to-farm law advances legitimate state interes ts, 
and suffers no other deficiencies, it should be upheld. If 
a right-to-farm law fa ils to advance legitimate interes ts, 
it goes roo far and is a taking. 

Second , most right-to-farm laws al low lawsuits based 
on trespass or negligence and they do not interfere with 
environmental an d health regulations. Physical inva­
sions of neighboring property (s uch as driving farm 

What did they say in Iowa? 
Iowa Code section 352.11(1)(a) 

did not incorporate the "coming 
t o the nuisance" doctrine. Instead, 
it attempted to grant farmers in 
some defined areas the right to 
engage in future nuisance (farm­
ing) activities. After examining the 
effects of this right, the Iowa 
Su preme Cou rt issued an un prece­
dented ruling that nontrespassory 
invasions could constitute a per se 
taking. 

The Bormann ruling exhibits a 
consequence of overzealous pro­
tection of agriculture as delineated 
by Iowa Code section 352.11(1)(a}. 
If a governmental regulation goes 
too far and the interference with 
the rights of neighbors is too great, 
the regulation may be found to 
constitute a taking. Right-to-farm 
laws may go too far if they grant 
blanket nuisance immunity for 
agricultural operations or if they 
say that all expansion and changes 

in production activities are pro­
tected against nuisance lawsuits. 

It may be expected that other 
right-to-farm laws will be chal­
lenged, especially those that grant 
nuisance protection for operations 
that expand, adopt new technol­
ogy, or make changes in production 
practices (see Table). Yet, each 
state's right-to-farm law is differ­
ent from Iowa Code section 
352.11 (1 )(a). It is also not clear that 
cou rts wi II rush to concl ude that 
nontrespassory invasions ought to 
constitute per se takings. Court 
cases from New York and Michigan 
suggest t h at most right-to-farm 
laws should withstand anticipated 
constitutional challenges. The 
result in Bormann, therefore, 
should be interpreted as a warning 
of constitutiona I constra i nts rather 
than a projection that right-to-farm 
laws will be found to constitute a 
taking. 
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Selected Right to Farm Laws 
State and 
Code Section 

California 
Civi l Code § 3482.5 

Florida 
§ 823.14 

Georgia 
§ 41- 1-7 

Illinois 
ch. 740, § 70/3 

Indiana 
§ 34-19-1-4 

Iowa 
§ 352. 11 

Iowa 
§ 657.11 

Michigan 
§ 286.473 

Minnesota 
§ 561.19 

New Mexico 
§ 47-9-3 

New York 
Agric. & Mkts. § 308 

Ohio 
§ 929.04 

Oregon 
§ 30.936 

Pennsylvania 
tir. 3, §§ 952 & 954 

Texas 
Agric. § 251.006 

Key nuisance exception that could create 
a basis for a constitutional challenge 

none apparent 

expansion within original boundaries possible unless more 
excess ive noise, odor, dust, or fumes 

relation back provision permits expansion 
and new technology 

none apparent 

none apparent 

operation in a designated agricultural area is not a nuisance 

broad protection limited by fai ling to use accepted 
management practices 

protection of growth , new technology and products 

expansion of acreage limited to 25% 

relation back provision permits expansion 
and new technology 

changes and expansion permitted 

expansio n and technology activities protected in 
an agricultural district 

broad protection outside of urban growth boundaries 

permits technological development, statute of limitations 
permitting expansion, nutrient management plan defense 

improvements next to agri cultural neighbors permitted 
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Status or prospect of a 
constitutional challenge 

very low 

very low 

moderate 

very low 

very low 

unconstitutional in Bormann 

unconstitutional in Ehmen 

constitutionality upheld in Gillis 

low 

moderate 

constitutionality upheld in 
Pure Air & water, Inc. 

low to moderate 

low to moderate 

moderate 

low to moderate 



equipm ent across the neighbor's property) are not protected and 
remain actionab le. Nuisances , such as smells or dust, have been 
categorized as nontrespassory invasions that are distinct from 
physical invasions (Restatement of the Law Second Torts). In most 
cases the anti-nuisance protection of right-to-farm laws seems to 
encompass restrictions other than physical invasions. With no 
physical invas ion, the law may be a regulatory taking that needs 
to be analyzed under the ad-hoc fact ual inquiry test. 

Third, the adoption of the "coming to the nuisance" doctrine may 
distinguish many state right-to-farm laws from Iowa Code section 
352.11 (1)(a). The "coming to the nuisance" doctrine does not offer 
protection for furure agricultural activities. As such, a law may not 
embrace a physical invasion nor create an easement over existing land 
uses of the type considered in Bormann. 

Finally, the checks and balances imbedded in the provisions of 
some state right-to-farm laws may distinguish them from Iowa 
Code section 352. 11 (1)(a) . A lower court decision from New York, 
Pure Air and Wtzter, Inc. v. Davidsen, described a distinction in 
which the New York Commissioner of Agriculture and Markets 
determines whether an agricultural practice is sound under the 
New York right-to-farm law. The court found that the New York 
law did not create a property right nor did it constitute a com­
pensable taking under the federal or New York constitutions. 

Concluding Comments 
A generation ago, agri cultural interests recognized that they 

needed a defense against nuisance laws uits that arose when non­
farm land uses extended into agricultural areas . The resultant right­
to-farm laws were legislative responses intended to protect the 
investment of agricultural producers by el iminating some nuisance 
actions. Most right-to-farm laws adopted a "coming to the nui­
sance" doctrine to protect existing operations . • 
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ics Association 

embership 
The Anlerican Agricultural Economics Association is a pro­
fessional society for those intetested in agricultural econom­
ics. A nonprofit organization, AAEA is committed to fur­
thering knowledge about the economics of agriculture, rural 
communities, and natural resources. AAEA keeps you abreast 
of the latest agricultural economics research developments 
and policy issues. AAEA keeps yo u in touch with peers from 
industry, government, academic, ptofessional and trade asso­
ciations, foundations and international organizations. AAEA 
provides a shared vision to promote a sense of community 
and provide opportunities for active parti cipation by al l agri­
cuI tural economists. 

Membership Benefits and Priveleges: 
As a member of the AAEA yo u will gai n access to all the 
following benefits and priveleges: 

• The American Journal of Agricu ltural Economics 
• The Review of Agricultural Economics 
• Choices magazine 
• The AAEA Newsletter: The Exchange 
• T he AAEA Handbook Directory 
• Other occasional AAEA publications 
• The members-only website 
• The AAEA Employment Service 
• The AAEA Annual Meecing 
• AAEA-sponsored sem inars, workshops 

and educational activiti es 
• The Al lied Social Science Association 

annual meeting 
• T he AAEA Foundation as a OLlrce of 

project funding 
• A voice at the national level through C-FARE 
• The option to jo in special interest sections. 
• T he option to purchase E&O insurance 

AAEA Mission 
To enhance the skills, knowledge, and professional contri­
butions of those economists who serve society in solving prob­
lems rel ated to agriculture, food, resources, and economic 
development. 

To Learn More about AAEA Membership: 
Visit the AAEA web site (www.aaea.org) 
or call (5 15) 233-3234 
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