|

7/ “““\\\ A ECO" SEARCH

% // RESEARCH IN AGRICULTURAL & APPLIED ECONOMICS

The World’s Largest Open Access Agricultural & Applied Economics Digital Library

This document is discoverable and free to researchers across the
globe due to the work of AgEcon Search.

Help ensure our sustainability.

Give to AgEcon Search

AgEcon Search
http://ageconsearch.umn.edu
aesearch@umn.edu

Papers downloaded from AgEcon Search may be used for non-commercial purposes and personal study only.
No other use, including posting to another Internet site, is permitted without permission from the copyright
owner (not AgEcon Search), or as allowed under the provisions of Fair Use, U.S. Copyright Act, Title 17 U.S.C.


https://makingagift.umn.edu/give/yourgift.html?&cart=2313
https://makingagift.umn.edu/give/yourgift.html?&cart=2313
https://makingagift.umn.edu/give/yourgift.html?&cart=2313
http://ageconsearch.umn.edu/
mailto:aesearch@umn.edu

Evaluating Dispute Resolution as an
Approach to Public Participation

Thomas C. Beierle and Jerry Cayford

August 2001 ¢ Discussion Paper 01-40

I

RESOURCES
FOR THE FUTURE

Resources for the Future
1616 P Street, NW
Washington, D.C. 20036
Telephone: 202—-328-5000
Fax: 202—939-3460
Internet: http://www.rff.org

© 2001 Resources for the Future. All rights reserved. No
portion of this paper may be reproduced without permission of
the authors.

Discussion papers are research materials circulated by their
authors for purposes of information and discussion. They have
not necessarily undergone formal peer review or editorial
treatment.



Evaluating Dispute Resolution as an Approach to Public
Participation

Thomas C. Belerle and Jerry Cayford

Abstract

Public participation has become an integral part of environmental policymaking. Dispute
resol ution—with its focus on deliberation, problem solving, and consensus seeking among a small group
of people—is one of the aternatives decisionmakers increasingly turn to for involving the public. This
paper evaluates dispute resolution as aform of public participation by measuring its success against five
“social goals’: incorporating public valuesinto decisions, increasing the substantive quality of decisions,
resolving conflict, building trust, and educating the public.

The data for the analysis come from a“case survey,” in which researchers read and coded
information on more than 100 attributes of 239 published case studies of public involvement in
environmental decisionmaking. These cases describe a variety of planning, management, and
implementation activities carried out by environmental and natural resource agencies at many levels of
government.

The paper demonstrates that dispute resolution processes typically do much better than other
forms of public participation in achieving social goals, but only among the small group of actual
participants. The dispute resolution cases do far worse in extending the benefits of participation to the
wider public. Many dispute resolution cases lack significant outreach, either to inform the wider public or
to draw the wider public’s valuesinto decisionmaking. The benefits of conflict resolution or trust
formation also often do not extend beyond a small group of participants.

The findings have normative implications for the desirability of dispute resolution in certain types
of environmental decisions. They also have practical implications because the exclusion of the wider
public from decisionmaking can come back to haunt project proponents in the implementation stage.

Key Words: dispute resolution; public participation; conflict resolution; evaluation
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Evaluating Dispute Resolution as an Approach to Public
Participation

Thomas C. Belerle and Jerry Cayford *

Introduction

Over the past 30 years, public participation has moved to center stage in the play of
influences that determine how the environment will be protected and managed. In doing so, it
has evolved considerably. Traditional public hearings and public comment procedures have been
joined by more intensive approaches to participation. Loosely termed “dispute resolution,” these
processes emphasize face-to-face deliberation, problem solving, and consensus building among a
relatively small group of participants selected to represent the wider public. The purpose of
dispute resolution processes goes far beyond public participation’s traditional rolein ensuring a
minimum level of government accountability. Dispute resolution isincreasingly used as a
strategy for improving the quality of decisions and dealing with the mistrust and conflict (and the
resulting litigation) that are endemic to environmental policy.

In this paper, we evaluate dispute resolution as a method of public participation. Methods
for engaging the public in decisionmaking range along a continuum from informal consultations
with individual citizensto highly formalized processes of agreement seeking among organized
nongovernmental interest groups. Dispute resolution lies at the more formal and intensive end of
the spectrum. Examining dispute resolution as aform of public participation can provide insights
not available from the more common practice of evaluating dispute resolution just as an
alternative to litigation (Davies 2000).

To compare dispute resolution with other forms of public participation, we evaluate a
large number of actual cases against a set of “social goals.” These goals embody many of the
expectations and aspirations for how increased involvement of the public can improve
environmental decisionmaking (Beierle 1999). They are

» incorporating public values into decisions;

* The research on which this paper is based was supported by the National Science Foundation’s Programin
Decision, Risk, and Management Science under award number 9818728.
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increasing the substantive quality of decisions;

resolving conflict among competing interests;

building trust in institutions; and
» educating and informing the public.

The comparison utilizes data on 239 published case studies of public involvement in
environmental decisionmaking. The thousands of cases in which the public has become involved
in environmental policy decisions over the past three decades have produced many hundreds of
documents describing what happened in one case or another. We identified case studies from an
extensive review of journals, books, dissertations, conference proceedings, and government
reports.! We read and coded each case for more than 100 attributes covering its context, process,
and outcomes. Using the social goals as measures of success, we sought to understand what
participation accomplished and what determined success. The full results of the analysis are
reported in Belerle and Cayford (2001).

In this paper we focus on one aspect of the larger study. We examine how the decision to
use a particular type of participatory process—in this case, dispute resolution—relatesto acase’s
success. Our definition of dispute resolution is similar to that provided by Bingham (1986): a
“variety of approaches that allow the parties to meet face to face to reach a mutually acceptable
resolution of the issuesin adispute or potentially controversial situation...[and] that involve
some form of consensus building, joint problem solving, or negotiation.” Included in the dispute
resolution category are negotiations, mediations, policy dialogues, and other small group
processes where participants are explicitly seeking consensus. We compare dispute resolution
with less intensive processes, such as public meetings and hearings, public workshops, and
advisory committees in which participants are not explicitly seeking consensus.

The comparison between dispute resolution and other forms of participation reveals an
interesting tension: Dispute resolution cases are clearly more effective in achieving the socia
goals of public participation, but only among the small group of participants. Dispute resolution
processes are much less effective in using outreach to spread the benefits of education and trust
formation. Moreover, because participants in dispute-resol ution processes are often not

1 We should note that these cases cover only part of what might be considered under a broad definition of “public
participation.” We do not, for example examine voting, lobbying, citizen suits, market choices, protest, or other
methods by which citizens can make their preferences known.
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representative of the general public and often do little to foster broader public input into the
participatory process, dispute-resolution processes seriously limit whose values are heard, whose
conflicts are resolved, and whose priority issues are addressed.

The results suggest that using dispute resolution as aform of public participation entails a
trade-of f between success in achieving the social goals and the socia significance of that
achievement. Once the data have reveaed this trade-off, it seems quite sensible. Limited goals
are easier to achieve; larger ambitions can be expected to meet less definitive success but over a
larger scale. Thereisno one simple formulafor public participation that will be best in every
situation.

We can infer some cautions for dispute resolution. In practical terms, the trade-off
between success and significance means that decisions made through dispute resolution are
sometimes revisited or rejected in the implementation phase when a broader set of actors and
issues comes into play. In normative terms, the trade-off means that dispute resolution aloneis
often inadequate to make decisions on issues that engage broad public interests.

Evaluating Public Participation

The starting point for the evaluation of dispute resolution is alarger study by the authors
on public participation in environmental decisionmaking (Beierle and Cayford 2001). The study
sought to identify what public participation processes were accomplishing and to identify what
factors led to success. One of the principa conclusions of the study was that the type of
participation process utilized played a very large role in determining success. This paper explores
that conclusion. First, however, we briefly summarize the evaluation framework used in the
larger study, its methodology, and the conclusions that form the foundation of this paper.

The criteriafor evaluating public participation efforts derive from the increasingly high
expectations for what public participation can accomplish in the modern environmental
management system. As participation has become more integral to the substance of
environmental decisionmaking, it isalso being called on to achieve avariety of social goalson
which traditional approaches to decisionmaking have fallen short. The range of social goals
reflects the reality that public participation is expected not only to keep government accountable,
but also to help agencies make good decisions, hel p resolve long-standing problems with conflict
and mistrust, and build capacity for dealing with future problems. These new demands translate
into five social goals, which we use as criteriafor evaluating the public participation case studies
(Beierle 1999).
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The goal of incorporating public values into decisionsis fundamental to democracy and
has been the driving force behind challenges to more managerial, expert-led models of
decisionmaking. Therisk perception and communication literature, for example, outlines
dramatic differences in the ways that lay citizens and experts view risks (Slovic 1992; Stern and
Fineberg 1996). Differences over values, assumptions, and preferences imply that direct
participation by the public can better capture the public interest than can traditional bureaucratic
processes alone.

The second goal, increasing the substantive quality of decisions, recognizes the public as
avaluable source of knowledge and ideas for making decisions (Raffensperger 1998; Fiorino
1990; Stern and Fineberg 1996). Citizens can improve the substantive quality of decisionsin a
number of ways, such as identifying relevant information, discovering mistakes, or generating
aternative solutions that satisfy awider range of interests.

The third goal is resolving conflict among competing interests. The environmental
regulatory system in the United States was born of conflict between environmental and industrial
interests, and conflict has persisted as the system has matured. Substantial amounts of money and
energy are consumed by court battles and other kinds of conflict while environmental problems
go unresolved. One of the principa arguments for dispute resolution is that collaborative
decisionmaking is more likely than adversaria processes to result in lasting and more satisfying
decisions (Susskind and Cruikshank 1987).

In addition to resolving conflict, public involvement can create opportunities for building
trust in institutions. This fourth goal is based on the need to address the dramatic declinein
public trust of government over the past thirty years (PRC 1998; Ruckelshaus 1996). It
recognizes that such aloss of trust is alegitimate reaction to government mismanagement and
that a healthy dose of skepticism isimportant for assuring government accountability. Astrust in
the institutions responsible for solving complex environmental problems decreases, however,
their ability to solve those same problemsis serioudly limited. Research suggests that one of the
few ways agencies can try to rebuild trust is through greater public involvement and influence
over decisionmaking (Slovic 1993; Schneider et al. 1997).

The goal of educating and informing the public addresses the need to build capacity by
increasing public understanding of environmental problems. Education here should be
interpreted as something more than science lessons. It is a more fundamental education that
integrates information about the problem at hand with participants’ intuition, experience, and
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local knowledge in order to develop shared understandings and a collective perception of
solutions.

In our study, we measured success according to how well the actua participantsin the
process achieved the five goals. If there were 10 participants, we examined how well conflict
was resolved, for example, among those 10 people. If there were 100 partici pants, we examined
how well conflict was resolved among this larger group, and so forth. But to understand the
social significance of the achievement of the social goals, it isimportant to expand our vision
beyond the actual participants—to ask how broadly the benefits of achieving the goals were
distributed through society. Indeed, the social significance of meeting the goals largely depends
on whether they are being met for only asmall, select group of participants or for a broader
swath of the affected public.

To gather information on how well public participation has met the social goals, we
collected data from alarge body of case studies on public participation. Researchers screened
more than 1,800 case studies—drawn from journals, books, dissertations, conference
proceedings, and government reports—and ultimately identified 239 cases for intensive study.?
Datawere derived from the case studies using a “ case survey” methodology in which published
case studies were read and coded for more than 100 attributes (Lucas 1974; Yin and Heald 1975;
Bullock and Tubbs 1987; Larrson 1993).3

2 Case studies were screened based on the followi ng criteria:
» dedt with public involvement in environmental decisionmaking, generally at the administrative level;
» occurred in the United States,
» occurred since 1970;
« had anidentifiable lead (or otherwise interested) government agency;
e described adiscrete mechanism (or set of mechanisms) used to engage the public;
»  described participation of hongovernmental citizens other than regulated parties; and

e contained sufficient information on context, process, and outcomes.

3 Each case was coded by one of three researchers, or by pairs of them. To ensure consistent coding among
researchers, a process of intercoder reliability testing and training was used. Thisinvolved having pairs of
researchers read and code the same subset of case studies independently, and then compare codes. The standard
required was that coders consistently achieve two-thirds agreement, alevel of reliability regarded as satisfactory in
the literature (Larsson 1993). About 10% of cases were used in thisintercoder reliability process, which is described
in greater detail in Beierle and Cayford (2001).
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Coded attributes covered the type of environmental issue discussed in the case,
characteristics of the participants, important features of the participatory process, and the
process outcomes. Each attribute was assigned a score—usually low, medium, or high—based
on a standard template. Each attribute score was given one of three weight-of-evidence indices,
ranging from “solid evidence” to “best informed guess.” (Data with the lowest weight of
evidence were not used in the analysis.) The scores were accompanied by a written entry
describing the attribute in qualitative terms.

The 239 case studies covered awide variety of planning, management, and
implementation efforts carried out by environmental and natural resource agencies at many
levels of government. Public participation processes described in the cases ranged from informal
public meetings to intensive multiparty negotiations. All took place in the United States over the
past 30 years.

The case survey approach is not new to the public participation literature (Berry et al.
1984; Yin and Heald 1975), but much refinement of the methodology comes from the business
and management literature (Jauch et al. 1980; Mintzberg et al. 1976; Larsson 1993). Despiteits
appeal and track record, the case survey approach is still somewhat experimental, and
accordingly there are afew important caveats to mention about the method and its application
here. The quality of the data used in a case survey isonly as good as the quality of the case
studies from which the data come. Since different authors report on different aspects of a
process, there are inevitable data gaps, and no case had data for absolutely every attribute.
(Throughout the rest of the paper, reported percentages need to be understood as relative to the
total number of cases with relevant data.) Finally, thereis aways the threat that the sasmpleis
biased in some way. The analysis accounted for these problems somewhat by drawing on enough
cases to overcome problems with data gaps, and also by dropping scores with the lowest weight-
of-evidence index. An extensive analysis of biasis described in Beierle and Cayford (2001),
where it was found that, although there was some bias toward successful cases, it did not change
any of our magjor conclusions, including those contained in this paper.
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Public Participation’s Qualified Success

Figure 1 presents data from the case survey on the degree to which the social goals were
achieved in all of the 239 cases.# Asis apparent from the table, the results are much more
positive than negative: For nearly all the goals, high-scoring cases made up more than half the
cases coded. As a group, the cases performed best on educating participants and worst on
building trust in agencies, with results for the values, decision quality, and conflict resolution
goalsfalling in between. The results on the five social goals paint avery positive picture of
public involvement in environmental decisionmaking, as seen through the case study record.

4 Not every case was coded for every goal. Each of the principal goals was coded for 86 cases (for building trust) to
195 cases (for incorporating public values into decisions), counting only those for which data were regarded as
moderate to high quality. Ninety-five percent of the cases received scores for at least one social goal, and nearly
70% received scores for three or more.



Resources for the Future Beierle and Cayford

Figure 1: Scores on Social Goals
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The story could end here, with public participation demonstrating its capacity to achieve
anumber of desirable social goals. But how significant has that achievement actually been? That
is, how broadly have the benefits of participation been felt among the public? We can expand the
scope of analysis beyond the actual participants by considering a second set of evaluation
criteria

e sOCioeconomic representativeness,

» extent of consultation with the wider public;

» extent to which parties were left out of the process;

e extent to which issues were avoided during the process; and

» extent of educational outreach to the wider public.

As shown in Figure 2, this second set of evaluation criteria paint a much less positive
picture. In only a quarter of cases were participants socioeconomically representative of the
public they sought to represent. Perhaps more importantly, in fewer than half the cases was there
any effort to consult the wider public outside the often small group of actua participants. Fewer
than half of the casesincluded all the parties with an interest in a particular decision, and fewer
than half dealt with all the relevant issues. Educational outreach to the wider public was
successful in only about a quarter of the cases.
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Figure 2. Scores on Qualifications to Social Goals
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Theresultsin Figure 2 are significant qualifications to the results shown in Figure 1.
Although nearly 60% of cases were successful in incorporating public values into decisions, in
many cases the values being represented were those of a group of participants rather unlike the
wider public. About 60% percent of the cases were also very successful in reducing conflict, but
many did so by excluding certain parties or leaving particular issues off the table. Where cases
were the most successful—in educating participants—limited outreach meant that little
information made its way to the wider public. In 45% of cases, participants reported increased
trust in lead agencies, but the lack of outreach meant that very little of thistrust formation
filtered out to the wider public, where widespread mistrust of government resides.

Dispute Resolution and the Significance of Success

The pattern of public participation’ s success—and the qualifications to that success—can
largely be attributed to dispute resolution cases. Such cases were clearly better than other forms
of public participation in achieving the social goals among participants, but clearly worsein
engaging the wider public.

Before comparing the success of dispute resolution processes with those of other forms of
participation, it is useful to describe each in greater detail. Roughly half the cases in the dataset
can be described as dispute resolution cases. These included negotiations, mediations, and other
consensus-based groups. In these cases, parties were either formul ating agreements that bound
their organizations to particular courses of action or recommending policies that they could all
agree to support. Examples of dispute resolution cases in the dataset included the following:

* regulatory negotiations on a variety of topics, from reformulated gasoline to wood-
burning stoves;

* mediations on the siting and operation of industrial facilities, hazardous waste
cleanups, or habitat management plans;

* consensus-based resource management groups organizing around rivers or
watersheds,

» policy dialogues on topics ranging from oyster harvesting in the Chesapeake Bay to
broad nationa environmental policy goals; and

11
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* advisory committees seeking consensus on the cleanup of Department of Energy
facilities, requirements for facilities under the Environmental Protection Agency’s
regulatory flexibility programs, or risk priorities for states and counties.

Roughly half the cases involved other, less intensive forms of participation. These
included public consultations, public hearings and meetings, workshops, and nonconsensus
advisory committees. Rather than seeking agreements among parties, these processes mainly
involved information exchange. Agencies informed citizens about their activities, and citizens
provided input and opinions on agency policy. Agencies were under an implicit obligation to
review information from these processes, but in most cases there was little commitment to
actually sharing significant decisionmaking authority with the public. Examples from the dataset
included these cases:

» informal public consultations on transportation planning in Boulder, Colorado, and
flood control near San Francisco;

* public hearings on Army Corps of Engineers projects, statewide water quality
planning, and hunting and fishing policy;

» public workshops on coastal land management in Oregon and power plant sitingin
California; and

» advisory committees providing input on demand-side management policies for public
utilities.

Figure 3 compares the success of dispute resolution processes with that of other forms of

public participation. Across each of the five goals, a much higher percentage of dispute
resolution cases were highly successful (that is, they scored “high” on the social goals).>

5 All the differences between the dispute resol ution cases and those using other forms of participation are
statistically significant using standard statistical tests. Statistical significance was determined using a chi-squared
test. The significance of the differences between sets of cases was less than .05 for all but one of the goals; it was
.054 for the trust formation goal .

12
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Figure3: Social Geals: Dispute Resolution vs. Other Forms of Public Participation
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The dispute resolution cases, however, performed more poorly on most of the measures
concerned with engaging the wider public, as shown in Figure 4. Participants in dispute
resolution processes were much less likely to be socioeconomically representative of the wider
public. Perhaps more significantly, they were also much less likely to make an effort to seek
input from the wider public through surveys, consultations, or supplementary public meetings.
Educational outreach was also somewhat worse in the dispute resolution cases.® Outreach was
particularly poor in a subset of dispute resolution cases involving negotiations and mediations,
only 15% of the cases had any effective outreach. In some of these negotiations and mediations,
outreach was actively discouraged to protect sensitive negotiations, but in most casesit simply
wasn't considered important.

6 The differences between the dispute resolution cases and those using other forms of public participation were
statistically significant (p<.05) for “socioeconomic representativeness’ and “consultation with wider public” but not
for “educational outreach to wider public.” The difference between negotiation and mediation cases and all other
forms of public participation on “educational outreach to wider public,” however, was moderately statistically
significant (p<.10).

14
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Figure 4: Qualifications to Social Goals: Dispute Resolution vs. Other Forms of Public Participati
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The tendency of the public participation processes to resolve conflict by leaving out
participants or ignoring issues (see Figure 2) characterized cases of dispute resolution as well.
(There were too few datato tell whether the record was any better for the lessintensive
participation processes, but the open-access policies in many of them would suggest that it was
better.) Finding consensus becomes far easier when al the parties to an agreement (or those still
a the tablewhen it isfinally time to agree) already think alike, or when the issues on which they
don’t agree are tabled for future discussions. Indeed, the exclusion of certain groups, the
departure of dissenting parties, or the avoidance of particular issues ultimately made consensus
possible—or at least easier—in 36% of the 73 dispute resolution cases in which conflict was
resolved. These account for three-quarters of the cases on which there is adequate information in
the overall dataset.

Dispute Resolution’s Virtues and Vices

Across the dispute resolution cases, the high degree of effectivenessin influencing
decisions, resolving conflict, building trust, and educating a small group of participants often
came at the expense of engaging the wider public, including all relevant parties, and tackling all
relevant issues. Indeed, it isthree of dispute resolution’ s virtues that lead to its vices.

First is dispute resolution’s use of deliberation to identify common values, generate ideas,
and solve problems. Intensive deliberations are feasible only among relatively small groups of
people. Limiting participation to a small group entails a selection process. Whereas less intensive
processes are often open to any interested individual or have relatively loose selection criteria,
dispute resolution processes typically have much stricter and more exclusive processes for
selecting participants.

The second issue has to do with who is selected to participate. The participants in dispute
resolution cases are typically professional representatives of organized interest groups or other
entities; they speak for the views of those they represent and make commitments on their behalf.
These participants are far more likely to have experience in participatory processes, to be more
technically trained in the issues at hand, and to have more experience in interest group poalitics.
But thereis atrade-off between capacity and representativeness. High-capacity nongovernmental
actors are simply not like the average citizen in terms of income, education, type of employment,
or other socioeconomic characteristics.

16
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Finally, dispute resolution processes—much more than less intensive forms of public
participation—seek to forge agreements, either on a set of recommendations for alead agency or
for actions that the participants themselves commit to take. The need to come to agreement,
which usually trandlates into developing consensus, can lead to a number of characteristic
problems. The tendency to exclude particularly conflictive actors or contentious issues has
aready been mentioned. But the need to seek consensus can aso limit outreach. It has long been
acknowledged in the negotiation literature that outside intervention—whether in the form of
public pressure, press coverage, political involvement, or otherwise—can dramatically
complicate the negotiating dynamic. Thereis pressure, then, to keep issues among the select few
negotiators and out of the public view. Thus the need to forge an agreement through sensitive
negotiations can be a barrier to getting information to the wider public.

Implications

Dispute resolution’ s trade-off of wider significance for narrower success has both
normative and practical implications. On the normative side, project planners need to assess what
kind of participation is most appropriate for a given decision. Whether to utilize an effective
problem-solving group that sacrifices engagement of the wider public or a broadly representative
process that may lack somewhat in capacity will largely depend on the goals of the public
participation effort and the nature of the problem under discussion. Project planners need to ask,
Does thisissue involve a broad public interest or arelatively narrow set of private interests? Are
problems with conflict or mistrust pervasive in acommunity or can they be dealt with through
interaction among a handful of organized interest groups? Are there larger public values and
interests at stake that can’t be represented by a select few participants?

The implications of choosing dispute resolution are not just normative, however. Using
dispute resolution inappropriately can come back to haunt projects in the implementation phase.
Implementation opens the door to wider political forces, giving those not involved in
decisionmaking an opportunity to make their views known and to support or thwart decisions
made. Two case studiesillustrate the point.

A classic case of adispute resolution process that was internally effective but failed to
garner the wider support necessary for implementation is the U.S. Environmental Protection
Agency’s (EPA) reformulated gasoline regul atory negotiation. The aim of the negotiation was to
bring business, environmental, and public interest groups together with regulators to develop
rules on the use of reformulated gasoline to reduce urban smog, pursuant to the 1990 Clean Air

17
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Act Amendments. Even though many of the parties were traditional adversaries, over the course
of the negotiations they were able to find creative solutions to their differences and agree on
rules that were arguably more cost-effective and more satisfying to the range of interests
involved than would have been likely otherwise (Weber 1998). However, the regulations
ultimately generated a massive outcry from the people who would have to pay for them but were
never consulted: the driving public. “An EPA hearing [in Milwaukee] resulted in the expression
of tremendous anger by the consuming public against the regulation imposed by the national
government. The general perception was that consumers were the victims of arigged inside
game that excluded the ‘small guy,’ leaving the American motoring public to foot the bill for
urban smog” (Weber and Khademian 1997, 407).

The same pattern can play out at amore local level as well. Stout and Knuth (1994)
describe a dispute resolution process convened to deal with deer management near Rochester,
New Y ork. The Citizen Task Force on Deer Management, made up of 11 stakeholders selected
by the state conservation agency, reached consensus on recommendations for controlling deer
populations. The group’ s recommendations—made with minimal outside input—were ultimately
adopted by the state Department of Environmental Conservation. According to the case study
author, the press conference at which the recommendations were presented drew protestors, and
“before the plan was implemented, those opposed entered a court injunction which delayed
implementation...Later, two households in support of the deer management plan were threatened
by fake pipe bombs on their property” (62). Pipe bombs, fake or not, are undoubtedly good
indications that broader conflict in the community was not resolved by the dispute resolution
work of the task force.

Conclusion and Lessons Learned

The reformulated gas regulatory negotiation and the Citizen Task Force on Deer
Management illustrate a larger pattern among cases of dispute resolution. Although dispute
resolution approaches are clearly more effective for achieving the social goals of public
participation, that achievement is often largely confined to the actual participants. Dispute
resol ution frequently succeeds in making decisions that are responsive to participants’ values and
substantively robust; it resolves conflict among participants, builds trust between participants and
agencies, and increases participants knowledge about the environment. Dispute resolution is less
successful than other forms of public participation, however, in engaging the wider public.
Participants in dispute resolution cases are more likely to be unrepresentative of those they are
supposed to be representing. Efforts to draw wider public values into decisionmaking or provide
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educational outreach are often more limited in dispute resolution cases. In many cases,
participants in dispute resolution reach their goal of consensus partly by excluding certain parties
and leaving out particularly contentious issues.

Whether to use dispute resolution as an approach to public participation, then, comes
down not just to considerations of the effectiveness of participation or the competence of those
who participate. It also concerns the significance of what is being accomplished. That is, those
who would recommend the use of dispute resolution have to consider how broadly the benefits
of participation need to be spread among the wider public and how broad the input from the
wider public needsto be.

The conclusions of this paper lead to four lessons for those who design and run dispute
resolution processes and those who evaluate them. The first lesson deals with the decision of
whether to use dispute resolution in a particular case. Such a choice ought to depend on the
nature of the issue under discussion and the specific objectives of the public participation effort.
A partid list of criteriafor deciding that dispute resolution is the appropriate form of public
participation to use would include the following:

» theissues are complex enough to warrant a small group, deliberative process.
» theissuesinvolve mostly private interests rather than a broader “public interest.”

» accountable representatives of the private interests can be gathered together in a small
group.

» implementation of the agreement depends mainly on the participants and the
organizations they represent.

It may be that relatively few environmental issues share the criteria, which leadsto a
second lesson—and a challenge—for practitioners. In cases that don’t meet the above criteria,
dispute resolution may still be appropriate, but it should not be the only approach to public
participation. The challenge for practitionersis to find ways to combine the problem-solving
capabilities of dispute-resolution processes with the broad public involvement often found in less
intensive participatory processes. One approach would be emphasizing the responsibility of
participants in dispute resol ution processes to communicate with, and be accountable to, their
broader constituencies. But because much of the affected public may not be organized into
formal constituencies, most situations probably require the combination of different forms of
participation, so that participants in one process can analyze, and ideally ratify, decisions made
by those in another.
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The third lesson is more for evaluators than practitioners. It has to do with the scope of
anaysis. This paper has demonstrated the benefit of looking at dispute resolution not just as an
aternative to litigation but as aform of public participation. By broadening the scope of
evaluation, we can identify failings and opportunities that would otherwise not be visible. The
examination of dispute resolution also needs to look not only at the actions of actual participants
but also at who is not participating and how the benefits of the process extend, or not, to this
larger group. Additionally, the examination needs to extend beyond the processitself and look at
the extent to which agreements are actually implemented. Only by including the nonparticipating
public and the record of implementation in the scope of analysis can we see how choices madein
the dispute resolution process ultimately play out.

The final lesson hearkens back to the overall success of public participation. The various
public participation processes can, and often do, achieve demonstrable benefits for
environmental management. These benefits go beyond the traditional goal of accountability and
even beyond the procedural benefits of introducing greater democracy into public
decisionmaking. The benefits are precisely those that have eluded other, less participatory
decisionmaking processes in the past: incorporating public values into decisionmaking,
improving the quality of decisions, resolving conflict, building trust, and educating and
informing the public. That some processes don’t achieve these goals or that the benefits of
achieving them do not extend broadly are not indictments of public participation writ large. They
are merely challengesto think creatively about how to design and undertake effective
participation effortsin the future.
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