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Abstract In recent years, a series of pilot projects in mortgage of farmland contractual management right have been carried out in some re-

gions. However, there is considerable dispute over whether the farmland contractual management right can be mortgaged in the practice of

China’s legislation on land circulation. We firstly introduced current situations of mortgage of farmland contractual management right in China.

Then, we analyzed existing problems in mortgage of farmland contractual management right. Finally, we put forward corresponding counter-

measures and recommendations, to bring into full play land use efficiency, more rationally distribute land resource, and further promote devel-

opment of rural economy.
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1 Introduction

The farmland contractual management right refers to the right of
farmers in rural collective economic organizations and other units
and individuals to possess, use and obtain income of farmland.
The mortgage of farmland contractual management right is the right
of farmland management contractor to take the contractual manage-
ment right of farmland as guarantee. Once the debtor fails to fulfill
the obligation or there is case of realizing mortgage, the creditor
has the right to dispose the contractual management right and en-
joys priority in compensation. The mortgage of farmland contractu-
al management right concerns vital interests of farmers. Through
the mortgage of farmland contractual management right, it can cir-
culate funds for land input and agricultural economic development
and solve the problem of lack of fund for farmers. Besides, it is
also favorable for safeguarding farmers’ contractual management
right and helpful for realizing scale operation of farmland. There-
fore, it is of realistic significance to study the issue concerning the

mortgage of farmland contractual management right.

2 Current situations of mortgage of farmland con-
tractual management right

With the reform gradually entering the " deep water area", the
farmland contractual management right gradually changes to prop-
erty right from the right of credit. Even after the promulgation and
enforcement of Property Right Law, it is not clear whether the con-
tractual management right of rural land can realize the circulation
in the form of mortgage or other forms. As a result, such manage-
ment right is still incomplete property right. Thus, in some sense,
the farmland contractual management right in China is the result of

typical institutional change, so it is the deformed usufruct right

Received: December 19, 2012 Accepted: February 16, 2013
Supported by Project of National Social Science Foundation (09CJY054 and
11BJY050).

# Corresponding author. E-mail: zxqing888@ 263. net

that still has the attribute of credit right. Whether it can break
through such institutional blockage has become a scale for measur-
ing the progress of the reform of land property system, especially
the farmland property system. Existing laws restrict mortgage of
farmland contractual management right, and prohibit the mortgage
of contractual management right of cultivated land and grassland
obtained by household contracting. However, the existing property
right law makes definite the attribute of usufruct right and lays le-
gal basis for mortgage of farmland contractual management right.
At present, rural social security system is not fully estab-
lished in the whole China, and the farmland contractual manage-
ment right still plays the role of basic living guarantee. With an
eye to the whole country, the condition is still not sufficient for
opening the mortgage of farmland contractual management right.
Nevertheless, with improvement of rural urbanization and industri-
alization, diversified income sources of farmers, and gradual per-
fection of rural social security system, the social security function
of land is weakening. Besides, there is distinct regional difference
in social security function of land. Theses provide realistic basis
for feasibility of studying the mortgage of farmland contractual
management right and selection of pilot projects. Whether the
farmland contractual management right can be mortgaged is the
problem of whether its social security function and financing func-
tion can be well combined together. We should not focus on mort-
gage without touching on rural finance. However, the existing fi-
nancial guarantee system neither includes China’s special property
structure, nor considers characteristics of small peasant produc-
tion. Consequently, in the existing financial guarantee system, it
is difficult for the mortgage to make practical achievement. The
mortgage of farmland contractual management right needs innova-
tion upon the financial guarantee system. On October 14, 2011,
Haw Production Base in Hetao Subdistrict in Chengyang District of
Qingdao City successfully obtained the loan of 800 000 yuan from
Chengyang Branch of Weifang Bank through mortgage of manage-
ment right of near 200 mu land. This is the first mortgage loan of
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rural land contractual management right granted in Qingdao City,
which marks substantial progress of mortgage of farmland contrac-

tual management right in this pilot area.

3 Existing problems in mortgage of farmland con-
tractual management right
3.1 Drawbacks in existing related legal provisions For the
farmland contractual management right, Article 37 of Guaranty
Law stipulates that it should not be circulated in the form of mort-
gage. In Law on the Contracting of Rural Land and Property Law ,
the provisions are also not clear. For example, Paragraph 3 in Ar-
ticle 34 and Paragraph 2 in Article 37 of the Guaranty Law stipu-
late that the land-use right to the land owned by the collectives
such as cultivated land, house sites, private plots and private hills
may not be mortgaged, with the exception of the land-use right to
barren hills, barren gullies, barren hillocks, waste flood land and
other unreclaimed land contracted by the mortgagor according to
law and consent for the mortgage of such right is obtained from the
party granting the contract. Since the farmland contractual man-
agement right of farmers can not be mortgaged, they can hardly
gain support from banks.
3.2 Imperfect farmland evaluation and registration system
At present, there is no perfect farmland trading market, and
there are difficulties of subsequent cash realization and value as-
sessment. The mortgage of farmland contractual management right
is in the scope of right mortgage. In China, the development
process of right mortgage is not long, so it lacks experience and
the evaluation system is not perfect.

At the present stage, legal provisions are not consistent on
registration system of farmland contractual management right ob-
tained by different methods. The registration system of farmland
contractual management right obtained by household contracting
adopts registration antagonism, while that obtained by other meth-
ods adopts registration validity doctrine. The registration validity
of these different methods runs counter to basic principle of disclo-
sure of property right registration. In the long run, scattered and
imperfect registration system will exert negative influence on mort-
gage of farmland contractual management right, and will be not fa-
vorable for development of land trading market.

3.3 Imperfect agricultural insurance mechanism and rural
social security system
ance system for mortgage of farmland contractual management

In China, there is still no special insur-

right. With acceleration of farmland circulation, the risk of agri-
cultural industrialization and scale operation is also increasing.
Without agricultural risk sharing mechanism, natural disasters and
market risk will bring risks for normal operation of farmland mort-
gage financing. This greatly increases the probability of risk of
farmland mortgage. Therefore, without perfect agricultural insur-
ance system, the farmland mortgage will face great risk. What’s
more, since there is no perfect rural social security system and un-
employment insurance system, the farmland contractual manage-
ment right assumes not only the production function, but also
farmers’ social security and unemployment functions. Farmland
contractual management right is the essence of what farmers de-
pend upon to survive and develop. If farmers are allowed to mort-

gage their contractual management right, once they fail to fulfill
the obligation and the creditor asks for realization of mortgage,
they will lose land. In this case, there will be the social problem
of many landless farmers.

3.4 Lack of great support of financial institutions Accord-
ing to survey, some areas have carried out the mortgage loan of ru-
ral land contractual management right, but the loan amount is ex-
tremely low, only about 1/10 of the value in pledge. However, if
such pilot project is expanded, banks will face great risk, and it
may destroy the credit environment of entire rural areas. It shows
that there are many obstacles to the promotion and extension of
mortgage of farmland contractual management right. Thus, many
financial institutions are prudent at this.

3.5 Lack of farmland circulation factor market and related
professional personnel
factor market, once operation households break the loan contract

Since there is no farmland circulation

and become insolvent, it will increase the difficulty of disposing
the mortgage, which will influence promotion of mortgage of farm-
land contractual management right to some extent. At the same
time, in the course of promoting mortgage of farmland contractual
management right, it requires professional personnel who are not
only familiar with land knowledge, but also financial knowledge.
As to this in China, such inter-disciplinary talents are relatively
scarce.

4 Countermeasures and recommendations for impro-
ving mortgage of farmland contractual management
right

4.1 Improving laws and regulations related to farmland
contractual management right Law on the Contracting of Rural
Land, Property Law, Guaranty Law, and other related existing
laws should be revised and improved. Through legislation, it is
able to enhance property and property right attribute of farmland
contractual management right, legally innovate upon land mortgage
right system, and realize rights and interests of land property. In
the establishment of specific system for future property right laws,
we recommend allowing conditional mortgage of farmland contrac-
tual management right. Regions may make specific provisions ac-
cording to actual conditions of their regions.

4.2 Improving agricultural insurance and social security
system It should strengthen the cooperation between agriculture
related insurance and agriculture related loan. Banks should take
the application of agriculture related insurance as the condition of
credit granting, to encourage debtors to apply insurance for their
land. The state should also determine different rural minimum liv-
ing security standard in accordance with social and economic de-
velopment conditions of different areas. If rural land financial in-
stitutions realize mortgage right in conformity with legal provi-
sions, part of the income should be used for repaying the loan,
and the rest will be used as rural social insurance fund of the mort-
gagor, so as to provide minimum living security for farmers.

4.3 Establishing specialized organizations for evaluation of
rural land value It is proposed to issue special management
methods for evaluation of rural land management right, and intro-
duce independent third party to evaluate the mortgage right of
farmland contractual management right. Besides, it should estab-
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lish scientific farmland asset evaluation system, properly assess ru-
ral land value, and gradually form urban and rural integrated man-
agement system. In addition, we recommend setting up specialized
evaluation mechanism, establishing professional evaluation organi-
zations, training evaluation talents, and setting out relevant laws
and codes of practice, to provide evaluation service of mortgage
loan of farmland contractual management right for rural credit co-
operatives.

4.4 Building barriers for loan risk Local government should
establish risk compensation system for agriculture related loan,
and provide compensation fund, to support development of local fi-
nancial industry. In accordance with legal, voluntary and paid
principles, without changing the attribute of land collective owner-
ship, land use and not harming rights and interests of farmland
contractual management right, it should standardize mortgage
process, improve rural loan mortgage guarantee system, and make
clear conditions and scopes of mortgage of farmland contractual
management right.

4.5 Promoting establishment of farmland circulation market
and establishing management system for mortgage land use
purpose The establishment of farmland circulation market needs
combination of effective and comprehensive legal mechanism. It
should establish subject confirmation, pricing, method innovation,
market classification, market procedure, market service and mar-
ket supervision mechanism to promote construction of farmland cir-
culation market. Besides, it is proposed to establish management
system for mortgage land use purpose. Specifically speaking, when
realizing the mortgage right, the assignee of farmland contractual
management right shall not change purpose and attribute of land
use. Organizations or individuals that obtain the farmland contrac-

tual management right through realizing mortgage right should not
change the purpose of land use either.

4.6 Improving related supporting system Firstly, we recom-
mend improving farmland contractual management right registra-
tion system and certificate system, to publicize detailed informa-
tion of the contractual management right, strengthen the public
trust, and lay solid foundation for system innovation and business
implementation of farmland finance. Secondly, it is proposed to
set up rural land banks in pilot areas, to gradually explore opera-
tion mechanism of rural land banks. Thirdly, since the realization
of mortgage of farmland contractual management right needs a good
many financial talents, both government and universities should
cultivate relevant students to command comprehensive knowledge,
so as to provide personnel guarantee for realization of mortgage of
farmland contractual management right.
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